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ADDENDA. 

The fourth volume of Johnson’s Chancery Reports, having been pub¬ 
lished since the sheet containing the Report of Sherwood v. Smithy p. 454, 
was printed, Ae reader is requested to refer to the case of The Matter 
of Boatwick^ 4 Johns. Cha. Rep. 100, as decided upon the same principle. 
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IN BANKRUPTCY. 

THE Lord Chancellor took the first t<ccasion of ex-Kegiiiatioi.s 
pressing strong indignation at the frauds committed under li^^nkruptcy 
cover of the bankrupt laws, and his determination to repress 
such practices. Upon this subject his Lordship observed with 
warmth, that the abuse of the bankrupt law is a disgrace to the 
-ountry, and it would be better at once to repeal all the statutes, 
than to suffer them to be applied to such purposes. I'hcre is no 
mercy to the estate. Nothing is less thought of than the object 
of the commission. As they are frequently conducted in the 
country, they are little more than stock in trade for the com¬ 
missioners, the assigpiees, and the solicitor. Instead of solicitors 
attending to their duty as ministers of the Court, for they are so, 
commissions of bankruptcy are treated as matter of traffic ; A. 
taking out the commission ; B. and C. to be his commissioners. 

They are considered as stuck in trade; and calculations are 
made, how many commissions can be brought into the partner- 
ship. Unless the Court holds a strong hand over bankruptcy, f 2 ] 
particularly as administered in the country, it is itself accessary 
to as gp^at a nuisance as any known in the land ; and known 
to pass under the forms of its law. The punishment of the so¬ 
licitor by striking him off the roll is rendered merely nominal, by 
the common practice of others lending their names. It is too 
hastily taken for gp'anted, that the solicitor is entitled to his bill. 

In one Court of Westminster Hail it was held, that if a solicitor 
Vox.. VI. 2 
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1801. undertakes to bring an action, or do any business, and part of .the 

undertaking is, that he shall faithfully and honestly bring that 
^ conclusion ; if he fails in that, he cannot bring an 
action for any thing. 

His Lordship added, that he was determined to mate tin- 
officers of this Coust responsible to the justice of the countrv 
for their dealings in this Court; and declared, with reference 
to the practice of lending a name to a person forbid by the 
Court to take out a commission, that he would no* hc^itale to 


strike a solicitor off the roll, who dares to lend his name to a 
person under such an interdict; and for that reason alone : hut 
he would go farther ; and whenever a case of this nature should 
be brought forward, would direct the Attorney General to pro* 
secutc f('r a conspiracy : for no worse conspiracy can be than 
that, the object of which is to make what the Legislatuic >i.- 
tended as a lenient process against the bankrupt, a mode of dt - 
frauding the creditors and the bankrupt. 

The paper of petitions in bankruptcy afforded too mucii foun¬ 
dation ior these- remarks. In ex parte Stevens^ («) and ex parte 
Kirshaiv^ {b) the object of the petitions was to supersede com¬ 
missions of the dc ■.cription alluded to by the Lord Chancellor 
In the latter the commission was taken out after a general assign¬ 
ment for the benefit eff all the creditors : the effects were not 


above 80/ or 90/; and the petitioning creditors at first swore 
to a debt for goods sold and delivered, and afterwards stater! 
it to be money lent. The Lord Chancellor ordered, that the 
petition should stand over, and that the solicitrjr, who sued out 
the commission, should, if be thought fit, state by affidavit, 
how he came to permit the petitioning creditor to make that 
mistake in swearing to his debt; and what object he had in 
.suing out the commission. A similar order was made in the 
^ j j other petition ; and his Lordship declared, that upon a com¬ 
mission so suspicious in its circumstances, he should aiwa' 
expect the solicitor to give an account of his conduct. Ti 
solicitors in these commissions having accordingly made alh 
rlavits in some degree exculpating themselves, the commissions 
were superseded at the expense of the respective petitioning 
creilttors ; and it was ordered, that the proceedings should be 
kept in the office, and the bonds assigned. 

In ex parte lilackmore^ (a) the bankrupt was a Lieutenant- 
Colonel of the Fencible Cavalry, and the petitioning creditor 
a Clergyman ; and the trading was by dealing in horses. The 
J.ord Chancellor reprobated the Commission, as the result of 
a most dishonest transaction, effected by procuring poor, ig¬ 
norant, marksmen, to swear to the trading, &c.; and refused to 
permit the petitioning creditor to try the bankruptcy, unless he 
or the solicitor would previously satisfy the Court by affidavit, 
that the^ had made due inquiry with regard to the effects, the 
nature of the trading, and ^e other circumstances. 

With respect to the trading his Lordship said, that if they 


April 25, June 6,1801. (i) May 4, 9, 1801. 


(a) p. 3. June 6,1801. 
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cpald bring it to the case of the inn-keeper, (b) thatajiir|r 1801 . 
could infer from some acts of selling, that he meant to sell ^ 

more, so as to constitute a general dealing, neither his situa> *Barikmpt*y 
tion in the army nor any other would prevent the effect of the 
bankrupt laws; but it could not be maintained, that if he 
bought a horse, and sent him to Tattnsars with the hope of 
getting a guinea or two more, that would make him a trader ; 
or his buying horses for his regiment, to make it look well. 

'I’he laws were never meant to attach upon such occasional 
transactions; and the affidavit, upon which the bankruptcy 
was found, could not for an instant stand an examination at 
vw? prills. 

In ex parie Edwards (c) also the circumstances called forth 
llie strong animadversion of the Court. The commission war 
taken out in the country. One of the commissioners, who was 
a barrister, resident in the country, and two of the assignees, 
one of whom was also the solicitor, who sued out the com¬ 
mission, were partners in a country hank ; into which the mo¬ 
ney received under the bankruptcy was paid ; and an account 
was opened with the solicitor, as assignee, commencing in 1795, 
and continuing down to 1801 ; at which period the firm of the 
bank was reduced to the gentleman acting as commissioner ; all 
the other partners having retired. The third assignee was i> 
customer of the hank. The solicitor was in October, 1797. 
under an order of the I.ord Chancellor, discharged from the 
situation of assignee ; hut the balances were afterwards carried 
U) his account, 'rhe petition was presented by the new as¬ 
signees ; praving, that he and the other partners in the bank 
may be ordered to pay the respective balances due to the estate, 
and the costs. 

The Lord Chancellor expressed strong disapprobation of the 
manner, in which this commission was conducted, and espe¬ 
cially of the union of the characters of banker, commissioner, 
solicitor, and assignee; observing, that it is a most unwholesome 
practice to permit an assignee to be removed as upon his owm 
consent, when the Court ought to remove him by its own act, 
upon motives of a different and a higher nature ; and referring to 
the rule of courts of law, founded upon very good sense, that an 
attorney shall not have his name struck off the roll upon his own 
application, without an affidavit, that he docs not apply undei 
an apprehension, that an application will be made against him 
lor that purpose. («) His Lordship fartlier declared, that as- 
: ignees are chargeable with interest, upon all the principles of 
the Court, if they do not actively bring forward their accounts 
lor the inspection of the commissioners, without waiting for an 
application. 

The petition was ordered to stand over, for the purpose of 

(i) Saunderson v. Howlet, 4 Bur. 2064. Buscall v. 3 tVtli. 146. Pat. 

•mn V. Vaughan^ 1 Term P.ep. 572. 

(c) June 22, July 3,1801. 

\a) That practice has been adopted by the Lotd Chancelloi in the case of a 
solicitor. Ex parte OtveTt, post. 


•CO 
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1801. giving to the roromissioner and the solicitor an opportunity of 
cause by affidavit, why an order should not be made, 
B^fauptey” future commission should be directed to the former, and 

that the latter should never be permitted to take out another 
commission. Afterwards upon their affidavits the order wa'-i 
made arainst the solicitor only. 

[ 5 ] In Michaelmas Term the Lord Chancellor took notice, that 
the order, (a) requiring two barristers in every country oom- 
inission, had been evaded, by putting in the names of two bar¬ 
risters residing in town, who cannot attend ; and directed, that 
when the name of any barrister residing in town shall be put in¬ 
to a country commission, it shall be attended with a certificate 
to the Great Seal, that he proposes to act in that commission. 

In ex f'arte Gibson^ (Ji) the bankrupt was an attorney r 1 iit 
the commission was taken out against him by tlie description oJ' 
a cheesemonger. The object of the petition was to stay the 
certificate ; suggesting, that the creditors of the bankrupt might 
not know him by the character under which he was described. 
Afterwards, on the bankrupt’s paying a sum of money, the pe¬ 
tition was v'ithdrawn. 

'Fhe Loi d Chancellor expressed strong disapprobation at the. 
conduct of the solicitors for the petition ; and ordered the petition 
to stand over, and advertisements to be inserted for the credi¬ 
tors. When the petition came on again, his Lordship directed, 
as a general order, that no petition ])resented to stay a certifi¬ 
cate shall ever be withdrawn without the leave of the Court ; 
adding, that the parties should swear, there were none of these, 
transactions. His Lordship farther intimated, that though there 
i.sno authority, that a sum of money given to withdraw an op¬ 
position to a certificate wdll vitiate the certificate in the same 
manner as money given to obtain it, that should be considered . 
and also how the money paid by the bankrupt should be restor¬ 
ed to him, which certainly ought in some way to be efiTected. 
'rhe petition was therefore ordered again to stand over. On the 
11th of February^ the order was made, that the bankrupt should 
have his certificate, w'ithout prejudice to any application as to 
the money so paid by him. 

That assignees under a commission of bankruptcy cannot 
purchase for their own benefit either any part of the estate ol 
the bankrupt, or a creditor’s right to the dividends, sec ex parte 
Hughes, ex perte Dumbell, ex parte Lacey, post. 

(fl) Sec the «;rfior, ante, iit t'.ic beginning of the 5th volume. 

(5) .Tanuary 25, 1802. 

[ 6 ] LORD ASHBURTON t;. LADY ASHBURTON. 

Jtjn-U 20. 

Personal pro- LORD Ashburton by his wdll, dated the 4th of April 17BO, 

j)criy of .‘xn in-taking notice, that he had engaged to settle 1000/. a year by 
fant ordered 

to be laid out in the purchase of land; though there was no authority in the will for changing 
the nature of the propertj : but it was ordered, diat the estate purchased should be convey¬ 
ed ill trust for the infant, his executors and administrators, till he should attain 21, and after¬ 
wards for him and his heirs. 
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way of jointure on Lady Ashburton^ directed an investment in^ 1801. 

the funds or other securities for that purpose; and not then hav- 

ing any issue, he declared, that he left his real property to de- Ashbuktok 

scend to his sister ; and his personal estate he gave to his father, ashbvrtob 

in case he should survive him (the testator;) if not, then to his 

s'ster- 

By a codicil, dated the 31st of October 1781, taking notice 
of the death of his father and the birth of a son, the testator 
ga\ e directions for the maintenance and education of his son ; 
and as to his real estate, which would descend to his son, desir¬ 
ed it might be under the care and management of his executors 
and guardians of his son : and after giving 500©/. to his sister, 
in addition to his note for that sum, he gave all the residue of 
his personal < state to his executors, in trust to place out the 
same and tlie rents and profits of his real estate in real or gov¬ 
ernment securities, as they should from time to time judge best, 
during his son’s minority : and out of the produce thereof or of 
anv real estate to pay what they should judge proper for hi« 
maintenance and education; the whole surplus to accumulate 
during his minoritj’; and upon his attaining the age of 21, to 
pay, assign, and transfer, the whole principal and interest to 
him or liis order : but in case he should die under age, and the 
testator should have no other child, who should attain that age, 
he gave his wife, if then living, 20,000/. in lieu of her annuity, 
or 10,CXi0/. in addition, at her option, and the whole residue 
with the accumulations to his sister. 

By another codicil, dated the 1st oi June, 1783, the testator, 
taking notice of the death of his eldest son, and having a se- 
•'ond, substituted him for the other with the same disposition 
•u'cr. 

1 he tcntator died soon afterwards, possessed of verv large pro¬ 
perty in iho iimds; leaving issue the present Lord Ashburton^ the 
son mentionet’' in the second codicil ; who, when of the age of 
18, presented a petition, suggesting an opportunity of laying out 
a considerable part of the said sums in the purchase of lands in 
the rount}’^ of where all the rest of the petitioner’s land¬ 

ed property lies : and praying that he may be at liberty, when 
and as convenient purchases may ofl'er, to lav proposals before 
the Master for investing the funds in hand. 

Mr. Ronnllu^ in support cf the peution. 

The Lord Chancellor asked, whether there w'as anv instance, 
in which the Court took upon itself to change the nature of the 
property in such a case, where there was nt) clause in tlie wdll 
authorising it. 

Mr. Alexander (amicus curiae') said, he had known orders up¬ 
on this subject at the Rolls ; and mentioned one case; in which 
the land purchased was directed to be conveyed to a t. jstee, 
in trust for the jierson interested, his executors and, adminis¬ 
trators, until he should attain the age of 21, and afterwards for 
him and bis heir'. 

The Lord Chancellor approved that qualification ; and made 
the order accordingly. 
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1801. 

Jlpril 20. 


£x parte LYl'TI.ETON. 


Access to a ONE object of this petition in lunacy was, that the petition- 
**^*i^on entr who was entitled upon the death of the lunatic, in case 

tied upon the ^he should not exercise a power of appointment, might have 
death of the access to the lunatic, cither personallv or by physicians, for the 
fauk^of a' seeing, whether she was in a state to make an ap- 

pdntmeut'by pointment. 

her, to see Mr. Agar^ in support of the petition. 

whetiier The Eord Chancellor asked, whether there was any instance 

to exercise the order for'access to the lunatic upon the principle of quia 

power, re- timet : And, no instance being produced, his Lord.ship re¬ 
fused. # fused tbe application ; observing, that such a visit maj' be very 

[ *8 I dangerous, and have a t^^ery bad clFect, in irritating the mind of 

the lunatic from the mere purpose of the visit, without any in¬ 
tention of producing that effect. 


power, re¬ 
fused. 


1 * 8 } 


.y,ril 20. parte BAKER. 

A liberal ap- THE Master by his report stated, that 3(X)/. a year tvas a 
jibcationcrfthe pyQpgj. allowance for the maintenance of the lunatic ; who was 
hmabc is to be ^ private mad-house ; where he had been placed by his grand- 
made, to 90- mother when he had no fortune ; liut at tlie date of the report 
*^''mf*rt*his income was j£,'170() a year. I’he particular nature of his 

aiiuadon will disorder was merely imbecility' of mind in a great degree. 

.admit. (H 

Lord Chancellor. —I think tliis allowance too little ; and 
that this gentleman is capable from his situation of being ren¬ 
dered more comfortable. 1 do not think itjudicious act in 
the Court to la\' up 1400.^ a year for the persons, who may be the 
next of kin of the lunatic at his death ; when his situation admit'- 
of greater comfort by a more liberal aj)pli cation of his jiropertj 
It is harsh to confine him in such a place ; his disorder not 
being such as to require coercion, nor of a nature that gives 
much hope of his recovery ; which might make the treatment 
given in such a place expedient. I do not see, why this gen¬ 
tleman should not be in a house of his own, under the care ol 
.some relation. 

Refer it to the Master to review his report j and to consider, 
whether it is not proper to apply a larger income to the main¬ 
tenance of the lunatic, (a) 

("«J Ex parte C/itimlep, ante, vol. i. 296. 


5(1) See JSar parte Salisbury, 3 Julius. Clia, Rep. 347.J 



Cases in Chancery. 


9 


1801 . • 

Lx parte DYER. 

Jipril 20. 

T HE petitioner sold and shipped goods on account of Kirk- A letter un- 
patrick of Liverpool^ to be paid for by bills on London ; and ‘lertakin^ to 
accordingly drew bills on the bankrupts before the bankrupt- heW^aVac ** 
cy ; which were accepted, and paid. A farther sum becoming ceptance. H) 
due on tlie same account, he drew three other bills, all dated 
the 3d ol November^ 1800, payable three months after date. 

On the 18th of November acceptance was refused; but by a 
letter of that date to the petitioner the bankrupts stated, that 
having now obtained the satisfaction from Kirkpatrick they 
wanted prior to accepting his bills indorsed to the petitioner, he 
may return them to his correspondent here, and they shall be 
accepted. 

The bills were presented again on the 21st November, 
but they again refused to accept. On the 4th ot Decembei 
the commission issued against them. A commission also issued 
against Kii kpalriek. Upon the. first refusal the solicitor for the 
petitioner pressed Kirkpatrick iov some other mode of payment; 
but was assured by him and the agent of the bankrupts, that the 
objection to accepting was done away ; and he read aletterfrom 
the bankrupts, stating, that they were fully satisfied with the 
explanation sent them respecting Kirkpatrick^ and they would 
now accept the bills, which they had before refused. 

The object of the petition was, to be admitted toprot e under 
the commission. 

The Solicitor General in support of the petition said—^'Fhis 
letter was a virtual acceptance, an express undertaking by the 
persons, upon whom the bills w^ere drawn, that if they are re¬ 
turned, the> will be accepted, and referred to Pilluns \. Lan 
Mierop. (a') 

Lord Chancellor said, it was so clearly settled at law, that 
>uch a letter, an undertaking to accept, is an acceptance, that 
ihe assignees w’ould hardly desire to try it. 

Mr. Richards for the assignees not desiring to try it, the firdci- 
■vas made according to the prayer of the petition. 


POWNALL y. KINCi. f lo i 

, . . 22 . 

MR. Stanley ^for the plaintiff, moved to have the submission Onler after an 
ot the parties in this cause to arbitration made a rule of 
Court; an objection having been taken by the Register, upon aruiTofcmirt' 
tlie case of Spettigue v. Carpenter^ (a) that, the award having 
been made, the application for this purpose is too lat' The 

faj 3 Burr. 1663. ( aJ p. 10. 3 JP. WiU. 361. 


1(1) CooMge V. PaysoTit 2 Wheaiton 66, and the American cases cited in the Reporter’s 
note.J 
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bond contained a submission to have the award made a rule of 
^Court. 

Mr. Stanley^ in support of the motion^ admitted, that the 
words of the act (J>) are future ; but said, this objection had not 
been taken. 

Mr. Pemberton^ for the defendant, consented to the motion. 

Lord Chancellor. —The constant practice of both Courts 
of Law for years has been against this objection: but I am 
afraid, a decision of that kind is not sufficient to over-rule a de¬ 
cision of the Court where the objection was made. I will look 
into this case... My present inclination is this : the Court can 
take no jurisdiction but in the cases in which the Act gives it 
jurisdiction : but I have always understood, that if the submis¬ 
sion bears date before the award, the Court will act upon that 
submission. The consent cannot give the Court a jurisdiction, 
the Act of Parliament does not give it. 

.'lp)ii22. Lord Chancellor. —It seems to me, that this submission 
may be made a rule of the Court; 1st, it is not inconsistent 
with the i"ords of the statute; 2dly, 1 think the case in Peere 
Williams does not necessarily decide the point supposed to be de¬ 
cided ; and in Alardes v. Camphel (c) the objection was taken, 
that the submission was made a rule of Court after the award ; 
and the Court treated it as a point of no difficulty; considering 
[ 11 ] it as no objection within the statute, and according to the con¬ 
stant practice ; and in Chicote v. Lequesne, (j) it is considered 
by Lord Harchvickc as the constant practice. Independent of 
that, I think, by the consent ol the parties this might be made 
a rule of the Court: to be enforced, not perhaps by the process 
under the statute, but by the common process ol the Court. 

Ordered 


* 1801 . 

PoWWAtL 

■». 

King. 


f'b ) U Si to Will. o. r. 15. f c) 1 Barnard, Rep. K. B. 152 

raj 2 Fes. 315. 


.ipnl '24. 


Ex parte OWEN. 


The Court will MR. Given moved, as of course, that a solicitor may be 
not stoke a struck off the roll at his own request. 

roll*at his own Lord Chancellor. —^That will not do, without an affidavit, 
request with- that there is no other reason for it; for a solicitor, apprehending 
“ affida^ that an application will be made against him, may desire to be 
oAer*** stTUck off the roll. Therefore the Courts of Law have required, 
reason for the upon an application by an attorney to be struck off the roll, that 
application, they shall be satisfied there is no other reason; and I shall ac¬ 
cordingly require an affidavit, that he does not apply under an 
apprehension that somebody else will. 

Mr. Owen said, there was not die least ground for such an 
apprehension in this instance: this gentleman had not practised 
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fox two years, and made the application with a view to be called* 1801, 
to the Bar. 

Lord Chancellor said, for that reason he should the more 
require the affidavit; for when it is insisted on in such a case, Kiiia. 
no objection can be made in any other. 


COOTH V. JACKSON. 

THE bill stated, that in 1795, a bill was filed Jay the plaintiff 
Edmund Cooth against the Reverend Richard Jackson and the 
Reverend Gilbert Jackson^ the latter being the only son and 

1 • rye'll... f _^_?_ _ _!__ 


[ 12 ] 

1800. 

Jan. 29. 
18U1. 

April 2%, 29. 
'I'o a bill for 


heir of Gilbert Jackson^ the surviving trustee in a marriage set- fS^ance rfi 

“ ’ iremises, nailed Lye a| 

in re 


of an 
cement a 


a limitation in re- P*®** o* 


tlement, under which the plaintiff claimed p 

Farm and liurnthouse Farm, by virtue of_ ., . 

mainder, subject to tlie life estate of Richard Jackson^ and in de-f^y*^® beine 
fault of issue of him and his wife, for the benefit of John Loo///, coupled with 
the plaintiff’s father deceased, and the heirs of his body. That'^no^'cr ‘1®* 
bill stated, that all the children of Richard Jackson died in their dcred to*lLnd 
infancy without issue, and then his wife died without leaving till the hear- 
any issue; and Richard Jackson continued in possession. Hcing-., 
and his wife soon after their marriage levied afine; and declared 
the uses in failure of issue of them to the survivor. ance of an 

The bill farther stated, that Gilbert Jackson acknowledged to agreement 
the plaintiff, that such settlement was in his possession ; and 
Richard Jackson after the decease of his wife tvrote several tions by the 
letters, acknowledging that he was entitled only for life ; and commjssioh- 
that after his death Cooth would be entitled; and he also acknow- 
kdged that he had accepted from Charles Cootb, the plaintiff’s tion.sin*acause, 
.-'Ider brother, who died without issue, a mortgage of the rever- and by tlic 
sion for money lent. ITie bill also stated, that Richard Jackson 
endeavoured to get Charles Cooth to execute a will in his favour ; as*to tlie*'na” 
and never suggested, that any settlement was in existence, or ture and effect 
that any fine had been levied, to bar the limitations thereof: and die evi- 
he never set up any claim under the fine until after the death of though the 
the trustees in the settlement, and until after Richard and plaintirt was 
Gilbert Jackson had got both parts of the said marriage settle- implicated 
ment into their hands, and sujmressed the same. The bill prayed tron%ie^bi^*^' 
a discovery; and that the defendant might be decreed to leave was dismi.ssed 
the settlement in the hands of the Master; and that the right o" p'ounda of 
of the plaintiff might be declared. 

The bill farther stated, that to that bill the defendant put in an ^ 
answer; and afterwards, upon the 19th of September^ 1796, 

Richard Jackson died; having devised the estate to Gilbert 
Jackson ; who was also his nephew and heir at law. A bi!^ of [ *13 J 
revivor and supplement was filed ; stating the above matters ; 
and that Gilbert Jackson possessed himself of the settlement; 
and praying accordingly. An answer was put in to that bill; 
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1801. ^and a commission issued, directed to Thomas Bartlett and 
Thomas Gould Readt\ commissioners named on the part of the 
Ti, plaintiff, and to James Still and Joseph Charles Stilly conimis- 
Jacksok. sioners named on the part of the defendant. The three com¬ 
missioners first mentioned met and executed the commission 
upon the 30th and 31st of October^ 1798 ; and the examination 
was made up and closed, but never returned. After all the 
witnesses were examined, the defendant proposed a con>pro- 
mise, by dividing the said farms and lands; the plaintiff accepted 
the proposal; end it was thereupon agreed, that the plaintiff 
should take the whole Jiurnthouse farm and so much of the 
Lye farm as should make up an equivalent to a moiety of the 
whole ; and that the defendant should retain the remainder; 
and it tvas farther a^eed, that the commissioners should not 
return the commission ; and that all proceedings in the suit 
shoidd cease. Upon the said agreement being concluded, the 
defeiKlant and plaintiff named Bartlett^ Reade^ and Javies Stilly 
to dit ide and allot the said fanns and lands between Jackson 
and the plaintiff in manner aforesaid, and to arbitrate and settle 
all matt rs between them incident to such division and allot¬ 
ment. Bartlett, Reade^ and Stilly accepted the appointment of 
arbitrators ; and undertook to divide and allot said farms and 
lands as aforesaid ; and mutual bonds of arbitration were exe¬ 
cuted, to aliide by and perform the award and final determination 
of the said arbitrators. 

The bill further stated, that though the bonds purported to be 
to submit to the award of the arbitrators to be made of all mat¬ 
ters in diffi rcnc c, yet the}' w ere intended to relate to their divi¬ 
sion of the said farms, &c. between the plaintiff and Jackson : 
all^ other matters, which had been in difference between them, 
being at that time ended by the aforesaid agreement; and the 
bonds were executed for no other purpose than to bind them to 
abide by the allotment and division of the said farms, &c. In 
pursuance and part performance of the said agreement, the said 
commission so made up and closed by the Scud commissioners 
hath never been returned ; and in farther pursuance of the said 
agreement the 14th of November^ 1798, was appointed for a 
[ 14 ] meeting of Bartlett^ Reade^ and Stilly to proceed to make the 
allotment, &c. of the said premises, as aforesaid, and to make 
their award upon said arbitration ; and in the mean time Stilly 
Bartlett^ and Reade, but particularly Stilly went over the whole 
of the premises; rmd formed an estimate of the value; and 
inarked out part of the Lye farm, to be allotted and added to the 
Burnthouse farm, &c. but Bartlett and Reade mistook the day; 
and in consequence did not attend the meeting: but it was at¬ 
tended by Still and the plsuntiff. The meeting was adjourned to 
the 22d of December,^ 1798; and in the mean time Stilly Bartlett^ 
and Re^dCj caused the lands to be surveyed and valued, for the 
purpose of making their award and concluding said business 
upon the said 22d of December, 1798. They did meet accord- . 
ingly; the plaintiff was present; but Jackson did not come; 
and they we;« ready to settle the allotment and division, and 
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make their award; but yackson caused his solicitor to write to^^ 
tHe arbitrators, that he should not abide by their award; which 
letters they received a few days before the 22d of December. 
The meeting was therefore adjourned to the 31st of December. 
Notice in writing, signed by the arbitrators, was given to ycick- 
. '>on ; but before that day he prevailed upon Still to refuse joining 
in the award ; and he informed the otn«?r arbitrators, he would 
not join, and should not attend. The other two arbitrators met 
on that day, but as Still did not attend, no award was made. 

The bill then stating, that the plaintiff was always ready to 
perform his part, prayed, that tlie defendant may be decreed to 
perform the agp*eement; and tliat the said two farms may be 
divided into two equal parts; and that the Burnthouae farm, 
with so IT uch of the other farm as shall render the same of equal 
value with the remainder of the latter, may be decreed to the 
jj’aintiff; with the necessary directions and a production of all 
title deeds. 

To this bill the defendant put in the following plea and 
answer. 

As to so much of the bill as seeks, that the defendant may be 
decreed to perform the agreement alleged, Sec. and that the said 
two farms may be divided into two equal parts, and that the 
Burnthousei-jeem.^ with so much of the hije farm as shall together 
he equal to the remainder of the Lye farm, mav be decreed to 
belong to the plaintiff and his heirs, and a commission for making 
such division, with the necessary directions for that pui-pose, 
and that the title deeds and writings relating to the said es¬ 
tates mav be produced and left with the Master, or any other 
relief founded upon the said agreement, the defendant pleaded 
in bar the statute of frauds; («) with an averment, that there 
was no contract in writing concerning any division of the said 
two farms, &c. 

The defendant admitted the proceedings in the former suit ,• 
and stated, that being advised, that it Avas not necessary for him 
to produce Avitnesscs at the execution of the commission, he at¬ 
tended, unaccompanied by his solicitor, w ith James Stilly one of 
the commissioners, named by or on behalf of the defendant. 
The two commissioner named by or on behalf of the plaintiff 
met them ; and examined w’itncsses ; and the commission was 
closed. In October 1798, on tVie last day of executing the com¬ 
mission, after the commission was made up and closed, Smith, 
who had been examined as a witness for the plaintiff, came to 
the defendant, and jiroposed, and pressed him, as he had fre¬ 
quently done, to compromise the cause; intimating, that, if the 
cause proceeded to a hearing, such a string of evidence would be 
brought forward, as Avould ruin his uncle’s {Richard Jacksoii) 
character for ever; and that a settlement of the estates in dispute 
had been made, which was in favour of the plaintiff’s frtther; 
and that the defendant’s said uncle and his wife had u|lon some 
occasion made an affidavit thereofr The defendant saying, he 
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1801. must take the advice of his solicitor, Smith intimated, that, il 
''the cause was not immediately settled, the plaintiff would pro- 
C(^TH bably afterwards refuse to settle it. James Still shortly after- 
jAciuoir. wards called the defendant into his room; and also recommended 
to him to settle the cause on account of the evidence, which he 
intimated to the defendant had been adduced on the part of the 
plaintiff j and Still not having prevailed u])on the defendant to 
agree to settle it, Smith came again and brought Rideout^ anojthei 
witness for the plaintiff; and they pressed the defendant with the 
same arguments ; and particularly, that his late uncle had writ¬ 
ten several letters (which had been proved under the commis¬ 
sion,) which were in contradiction to his answer in the cause : 
and that, if the cause proceeded, and the letters were brought 
into Court, his character would be ruined. During the cxecu- 
{ 16 ] tion of the commission Bartlett and Reade seierally recommend¬ 
ed the defendant to compromise the suit; and the defendant 
being greatly alarmed at such representations, and believing 
them true, though he now believes them unfounded, and being 
very anxious, that nothing should be brought forward, which 
might affect the character of his uncle, and believing that Smith 
was his .'riend, and well acquainted with the facts urged by him. 
he did at length, and for such reasons, (and which otherwif.c 
he would not have done) propose to the plaintilT and \ erbally 
agree to settle said suit by dividing the estate in disjmtc betw eeii 
them ; to which the plaintiff acceded; and thereupon such bonds 
of arbitration were entered into. It was uiulerstood by the de¬ 
fendant, and, as he believes, by the plaintiff, that the basis, up¬ 
on which the arbitrators would proceed to settle the differences 
referred to them, was hy making an equal division of the pro¬ 
perty in question between the plaintiff and the defendant : and 
that said bonds were intended to relate only to such division, 
and to bind the defendant and the plaintiff’ by sucli allotment 
and division, as said arbitrators should make between t!iem ; 
all other matters being then agreed to be settled between them. 
The defendant did not attend the adjourned meeting. He ad¬ 
mits the notice of the last adjournment; and that Still did not 
attend, and would not join in the award, in consequence of llie 
representations made to him by and on behalf of the defendant, 
and of his conviction of the impropriety of so doing ; having 
declared to the defendant, that he was ignorant of some impor¬ 
tant facts, when he recommended to the defendant the com¬ 
promise. It may be true, that between the time of entering 
mto the bonds and the 14th oiNovember^ 1798, the day first 
appointed for making the arbitration, the arbitrators, and 
particularly Still, did go over the premises, and value the same, 
and maik out great part of so much of the great farm, called 
Lye, as was (as is pretended by the bill) to be allotted and ad¬ 
ded to the Burnthouse farm: in order that the premises might 
be divided into moieties equivalent in quantity and value be¬ 
tween the defendant and the plaintiff; and that between the 14th 
of November and the 22d of December tiiey caused the lands to 
be surveyed and valued, for the purpose of making the award. 
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* The answer then insisted, that the not returning the commission y 1801. 
and the circumstances aforesaid arc not to be considered as done 
* in performance of the said agreement, especially as the defend- “®’'" 
ant was led to compromise the suit by such unfounded rcpre- Jacksok 
sentations, so as to take the case out of the statute. 

This cause was set down upon the plea ; which was supported 1800- 
by Mr. Mansjield and Mr. Stratford. The Attorney General 
and ^r. Hart for the plaintiff insisted, that the agreement being [ *17 j 
admitted by the answer, and being in part performed by the 
plaintiff, as far as he could perform it, by not proceeding to the 
examination of witnesses, the commissioners proceeding no far¬ 
ther, and the depositions taken not being returned, the case was 
not within the statute; and if the defendant was improperly in¬ 
duced to come to the agreement, that is a distinct defence, and 
waives the benefit of the plea. The bonds of arbitration are cer¬ 
tainly in their terms general, for all matters in dispute : but no¬ 
thing remained between them but the division of the land ; for 
it was expressly agreed, the suit should be put an end to ; that 
there should be no farther proceedings ; and the land should be 
equally divided between them. 


Ijtrd Chancellor, {d )—This is a double defence. I can-l.orci Loui^hli, 
not allow the plea of the statute, where it is coupled with an- ‘>pin- 
other defence. There is no purpose in pleading it. He may 
have the benefit of the statute at the hearing. He says distinctly, dhc pi rforin- 
he was drawn in by misrepresentation. It struck me at first, he 
would have done better to have demurred; for I do not con- j,t., 

eeive, how the bill can be sustained. The consequence of there tiitc of fraiulb, 
being no award is, that the suit must go on. Upon the case 
made by this bill the strict decree would be to order another re- 
ferenee ; for upon the state of the case there is a division to he nu’nt hy his 
made of the estate, by giving one farm to one, another to the ans^^ cr, may, 
other, and making up the difference in value. The reference 
being abortive, the suit must go on. i,.ivc the 

I should not wish to decide it now ; but I have great doubt, benefit of it it, 
whether the executing the bonds of arbitration is not a writing. 

Suppose a bond of reference to a surveyor, the price to depend bonds of arbi 
upon his valuation, only to ascertain, how much an acre the tration are suf- 
purchaser was to pay for the land ; tliat I should conceive 
* within the statute. There is a writing, and a solemn writing, a^eement out 
a deed, between the parties. Then the only question is as to of the siatutr 
the object of it. It is to settle the price and terms upon an 
agreement concluded between the parties. I do not wish ^ 

the moment to decide it; as diere is a complicated defence here ; t 
and reserving the benefit of the plea to the hearing, I keep the 
question entire. 


("aj Lord Loughborough. 


{(1) A recital ia a deed it sufficient to take a case out of the Statute of Limitations, 7 
Craach, 168.1 
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1801.^ The plea was ordered to stand over till the hearing of the 
cause ; and the parties went into evidence. 
ooTH Reade^ one of the arbitrators, by his depositions, stated, that 
Jackson, the proposal for a compromise was made by the defendant to the 
plaintiff voluntarily; and it did not appear to the deponent, that 
the defendant was in any manner forced or constrained to mak^ 
the same. It having been suggested by some of the friends oi 
the plaintiff and defendant, after the commission was closed, that 
ii‘ would be for the interest of both to put an end to the dispute, 
it was at last proposed by the defendant, and agreed to Iw the 
plaintiff, that an equal division of the estate should be made ; 
viz. that the plaintiff should take the Burnthouse farm and so 
much of the Lye as should make up an equivalent to a moiety 
of the w nole; and that the defendant should take the remainder; 
and it was also agreed, that the commission should not be re¬ 
turned ; that all proceedings should cease ; and the deponent, 
Bartlett^ and Stilly were requested by the plaintiff and the de¬ 
fendant to take the charge of dividing and allotting the land in 
equal moieties, pursuant to the agreement; and for that purpose 
bonds w'ire entered into for leaving all matters and things in dis¬ 
pute between the parties to their arbitration ; and Str//^ livinj? 
near the spot, agreed to look over the estate and make a valua¬ 
tion. The defendant was neither forced nor surprised into the 
agreement; and next day expressed himself much satisfied at it. 
The purpose of executing the bonds was, that the estate should 
be equally divided according to the said agreement. The de¬ 
ponent does not know of any other matter in difference but the 
division and allotment of th^ estate. 

This Avitness also stated the adjournment, the reason for 
not making the award, viz. that Sti// would not join, and the 
[ 19 ] other circumstances, which were also proved by the other wit¬ 
nesses. 

Charles Bowles gaA'e the same account as Reade of the pro¬ 
posal for the compromise, the terms of division, &c. and that 
the defendant was not forced into it. He stated, that Still pro¬ 
posed, that, though it might be too much trouble to make spe¬ 
cial bonds, stating all the circumstances, yet it would be better 
to fill up the common printed bonds to bind them to the agree¬ 
ment ; which were provided, and filled up accordingly. It was 
proposed, that all the papers and pleadings in the cause should 
at this meeting be destroved: but it was afterwards agreed, 
that the} should reirain, till after the division should be finally 
adjusted. No subject of difference remained but the allotment 
and division. 

Bartlett stated, diat, whether the proposal of the defendant 
and the agreement were made freely and voluntarily, or in conse¬ 
quence of aiw recommendation to him for that purpose, or whe¬ 
ther he was mrced or constrained, or surprised or imposed up¬ 
on, in itjiihe deponent does not know. The next day he ex¬ 
pressed himself satisfied with it. The deponent does not know 
of any thing else in dispute between the parties. 

y<me» St^lf being jSfoduced a^a witness for the defendant. 
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*iitated, that he and the other commissioners during the execu- Jh 801. • 

tion of the commission had frequent conversations respecting # 
the contents of some of the late Dr. yacison^s letters ; and they Cooth 
agreed, that, if it could be brought about, it was a cause veiy Jacmos. 
proper to go to a reference; and he undertook to speak to the 
defendant upon the subject; and accordingly went to the de¬ 
fendant in a room in the inn, where the commission was execu¬ 
ting j and mentioned to him, that it would be a ver}’^ disagree¬ 
able thing for the cause to come to a hearing, on account of Dr. 
yaciso>i*s letters, and his answer to the bill; and upon that 
account advised him to consent to a reference; but used no 
persuasion; but recommended to him to consult his friends, 
before he decided. The deponent believes. He did consult 
Smith and Rideout; and that in conseque.nce of the conversa¬ 
tion with them he was induced to agree to an amicalle adjust¬ 
ment, and make such proposal. 

Rideout deposed, that the deponent, having been exi.mined as [ 20 j 
a witness under the commission on the part of the plaintiff, had 
divers conversations with the defendant respecting the matters 
in question in the cause ; and, a compromise having been talked 
of, the deponent at the desire of the defendant walked out into 
the town; and the defendant asking his opinion, he asked, whe¬ 
ther the defendant had consulted his commissioner, as the most 
proper judge. The defendant said, he had ; and his commis¬ 
sioner advised him to the compromise; and asking the deponent, 
what he would do in such a case, the deponent said, he would 
agree to the compromise ; and in a subsequent conversation 
said, lie should agree to the compromise, if it was only for the 
sake of his uncle’s memoiy. 

Smith deposed, that, the defendant asking his advice, he re¬ 
peated the same arguments and advice he often had git'cn be¬ 
fore, when consulted, viz. to compromise. Upon the second 
day of the commission the defendant informed him, that his 
commissioner Stilt said, he advised him to put an end to the 
suit; but added, “ Remember, I do not persuade you.” lire 
defendant requested the deponent to ask Stilly what he meant by 
the word '‘'"persuade?'* Still replied, “ Would he have me force 

him to do it ? Tell him, it is my decided opinion, that he 
“ should make it up.” 

Upon this evidence the cause came on before Lord Eldon. 

Mr. Romilly and Mr. Harty for the plaintiff. —This bill 
stands upon three points; 1st, Though die defendant insists 
upon the statute bv the answer, yet the admission of the parol 
agieement takes tJie case out of the statute : 2dly, The agree¬ 
ment is in part performed : 3dly, There is a sufficient agree¬ 
ment in writing. 

The first point has been frequently discussed in this Court, 
but never decided. The doubts Lord T/zur/owentertaine*', and 
Ae declarations of Lord Hardwickcy are in opposition to what 
is now supposed the law of the Court; that a defendant admit¬ 
ting a parol a^eement by his answer can insist upon the statute. 

The case, that approaches nearest to this point, is Moore v. Ed- 
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1801 wards. (o). The late Lord Chancellor there did not consider him* 

V * self as deciding the point: but he stated, that it was not decided 
other way. The point was not expressly decided by Lord 
Jackson. Hardwtcke i but he has said in many cases, particularly («) in 
[ #21 ] the Attorney-General v. Day^ that where the party admits the 
agreement, he shall be compelled to perform it, because there 
is no danger of perjury. The same thing is stated W Sir John 
Strange (b) in Potter v. Potter. In Symondson v. Tweed^^c) a 
parol agreement admitted was performed by the Court. In 
Whitchurch v. BeviSy (d'\ and Whitbread v. Brock/mrsty (e) 
Lord Thurlotv expressed great doubt upon this subject. The 
question in those cases was, whether the defendant could be 
compelled to a'nswer. Upon that his Lordship entertained great 
doubt. The difficulty however perhaps is not so great; for if 
the agreement is in part performed, then it is clear, the Court 
will perform it; hut if the defendant can deny the part-])er- 
formance in pursuance of the supposed or any other agree¬ 
ment, then he need not be under the necessity of answering. 
It is not howevt r nece.«sary to enter into that; for this de¬ 
fendant has answered ; and admitted a parol agreement. It is 
of very „Tcat importance, that this question upon the statute, as 
to the effect of such admission, should be decided. Great doubt 
has at different times been entertained upon it. Mr. Fonblanqtie 
in a note (J") has collected the cases upon this subject; and 
it does not appear there, or in another note (^g) upon the same 
subject several years afterwards, that this point has been de¬ 
cided. Upon the several dh ta of Lord Hardivicke and Sir 
yohn StrangCy that, where the defendant admits the agreement, 
the case is entirely out of the statute, it will be said, that is 
confined to the case, where admitting the agreement he does not 
insist on the statute. What is the ground of that distinction ? 
The statute is a public statute. A decision upon such grounds 
would create a strictness in pl<"ad:ng, that certainly has not pre¬ 
vailed, at least as to answ'ers. The defendant cannot be pre¬ 
cluded from insisting upon the statute, merely because he has 
not stated it in his answer. The statute of limitations bears a 
very strict anal<)gy to this. All a defendant has occasion to aver 
is, that he has not promised within the last six years, without 
taking notice of the statute. 

[ 22 ] This question depends upon the fourth section of the statute. 

That section and the seventh are of the same nature, very 
different from other sections requiring instruments to be exe¬ 
cuted with certain ceremonies, and destroying the instrument, 
if the statute in those respects is not complied with. But the 
fourth and seventh sections are manifestly a law of evidence. 
The latter has the expression “ manifested and proved.” 
Agreements have been repeatedly carried into execution, 
w&re there has been no contract in writing, but evidence in 
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’miting; as in Tawney v. Crowther. (a) Seagood v. Meale (6) j 1801. 
is 'the case of a letter, not to the party, with whom the de- 
feuJii.it contracted, but to his own agent. Unquestionably that 
could not be more than evidence of an agreement; and Lord Jacksow, 
JHnrdwicke so states it. So, in the case of part-performance ; 

,ljnon which the other acts. I do not find any case upon the 
fourth section of the statute, where the party admitted the 
agreement, but insisted on the statute. In Cottingtoa v. 

Fletcher (r) that very point was decided upon the other section 
as to declarations of trust. It may be said, that if he ought 
to be compelled to perform the agreement, if confessed, it 
would be absurd not to compel him to answer to the fact of an 
agreement: but where is the absurdity of compelling him to 
answer thai fact ? 'I'his has been put with great force by Mr. 
I'onhlav.que ; that the statute was made to prevent perjury ; and 
as the answer cannot be falsified, there is a strong temntation to 
perjury; and that has been adopted in Rondeau v. Wyatt, (i/) 

'J'he statute was certainly made to prevent perjury: but it was 
also made to prevent fraud by the means of perjuiy. The argu¬ 
ment on the ground of avoiding the temptation to perjury 
would put an end to all discovery in this Court. The tempta¬ 
tion to perjur}' in putting in an answer is infinitely stronger in 
many cases than in that of a parol agreement; as, where a gross 
fraud is imputed to the defendant. An answer in Chancery' is 
in this respect ju.st the same as a plea at law, except in the eir- 
cinn-itance, that the former is put in on oath. It is quite clear, 
that, if he had denied this agp-eement by his answer, the plain¬ 
tiff might have profluced a letter, lor in.stance, to his agent. 

Suppose, in that letter he had said, he would not perform the 
agreement on account of the statute : can there be a doubt, that 
would be sufficient evidence, upon which the Court would com¬ 
pel him to execute it ? If that is so, is it not infinitely'' stronger, 
when the defendant in his answer upon oatli admits the agree¬ 
ment ; talking however about the statute ? It is supposed, that 
great inconvenience might follow from this ; which was also 
said in Whitchurch v. Beirs., and Whilbread v. Brockhur.st; but 
there is no inconvenience, even if the plaintiff states a fictitious 
agreement. He must know, that he must prove, not only the 
circumstances of part-performance, but likewise the agreement: 
and he could not complain, if his bill was dismissed, because 
he could not prove the essential part of his case. If there 
were a part-performance, it would be clearly competent to prove 
the agreement. 

I'his depends very much upon principle and general reason¬ 
ing. A very high authority, Fothier., in his Treatise upon 
Obligations, puts this case. By the French law an agreement 
was not binding for any sum exceeding 100 livres, unless it was 
in writing. Pothier says, that does not apply, where the ^^arty 
admits the agreement ; and the other has a right to nfake him 

('a ) 3 Bro. C. C. 161. 318. Fortter v. Halet ante, vol. iv. 696. vol. v. 308. 

CbJ Pre. Ch. 560. f c ) 2 Mk. 155. f <ij 2 Ben. Black, 63. 
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give his oath, whether he did enter into such agreement; this' 
being a law of evidence. But there is an agreement in writing; 
and that opinion was intimated by the late Lord Chancellor 
upon the former occasion. The answer admits, there was no 
matter in dispute but the division of the estate. It has never 
been decided, that,, where there is an ambiguity upon the face 
of the written agreement, which must be cleared up by evidenc*., 
you may not put questions to the defendant as to that ambiguity. 
In iirodie v. St. Paul (a) it was not suggested, that, if the de¬ 
fendant had admitted, that certain covenants were read, and 
there was no dispute about the terms, the Court wo\ild not have 
executed it. Suppose an ambiguity occasioned by a chasm left 
for the price, to be afterwards agreed upon, or to be fixed by 
some •'bird person, as in a late case (l>) at the Rolls : some evi¬ 
dence is necessary. 

The circumstances of part-performance are the delay, the not 
publishing the depositions, and not hearing the cause : next, the 
execution of the bonds : the attendance of the arbitrators ; and 
all the trouble and expense arising from the bonds of arbitration 
It is extremely difficult to say, upon what ground the cases of 
part-performance have proceeded; and it is much to be la¬ 
mented, that the Court has not given the same relief in those 
as in other cases of fraud. But certainly they have not pro¬ 
ceeded upon the ground of compensation, where there might 
be complete compensation. 'I'here can be no difference be¬ 
tween this case and those, where upon the circumstance of 
possession delivered the Court has performed the whole agree¬ 
ment. No specific acts ha-Hi been pointed out. Either acts oi 
omissions will be sufficient to bind the conscience of the de¬ 
fendant. How can the Court know the prejudice to the plaintiff ? 

Lord CuANc.i.i.i.oR.—Which agreement am I to execute ; 
I'he agreement proved and the agreement admitted are ver\- 
different in their terms : the one leaves it to the arbitrators to 
divide as they please : the other compels them to form particular 
lots. Do you remember any case, in which th«' bill states one 
agreetnent, the answer states a different agreement, and the 
plaintiff pro\ es another agreement different from either, and that 
has been performed ? There has been a case, in which the 
answer having admitted an agreement different frf)m that stated 
by the bill, that has been taken up by the bill by amendment, 
and a performance decreed. 

lor the plaintiff '.—In Mortimer v. Orchard one agreement 
- was stated, another admitted, and another proved by a single 
witness; and the Lord Chancellor bound the defendants by die 
admission. 

The impropriety of commissioners disclosing the evidence 
must be admitted: but the plaintiff is clear of all suspicion with 
respect^co that. The defendant acted under apprehensions raised 

(a) time, toI. i. 326. Emery v. Waee, ante, vol. v. 846, 

CaJ p. 24. vol. ii. 243 
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*by knowledge improperly obtained: but that cannot excuse him ^ ^ 
the plaintiff being innocent^andnot implicated in the transaction. 
Upon this part of the cause, in Mortimer v. Capper (b) there is a 
case cited (t) by Lord T/iurlorv: which, as stated in the Report, 
is not very intelligible: but by a manuscript note of Mortimer 
V. Capper^ Lord Ttiw low appears to have staled it tlius. A com- 
hibn was to be inclosed. One man, having a right of common, 
agreed, before the commissioners had made any allotment, or 
any one eould know, what it was to be, to sell his allotment for 
2oV, Afterwards it turned out to be worth 200/. Sir Joseph 
Jekyil said, the contract ought to be enforced ; as no one could 
know, what the allotment would be ; and both parties were 
equally in the dark : but it might be very different, if the cir¬ 
cumstances had been known to the plaintiff. 'J'hat case applies 
strongly to this. So do Bcckley v. l^'eivland (a) and James v. 
Jiandall; (6) and if the circumstance, that the latter is the case 
of a wager, makes any difference, it is in fav our of this plain¬ 
tiff ; who having a considerable property^ at stake, and desirous 
by taking half of the estate to reduce what was uncertain to a 
certainty, enters into this agreement without an\' advantage 
over the other party ; who, particularly when his conduct in 
obtaining that information from the commissioners’ witnesses is 
considered, cannot say, this agreement was improper. It must 
be presumed, that he now refuses to perform it upon some far¬ 
ther information obtained. 

Mr. Manspeld^ and Mr. Stratford for the dtfendant .—Tht 
most important question is, whether this agreement can be sus¬ 
tained by the Court; considering the manner, in which it was 
obtained; whether the Court will suffer its own officer in the 
exercise of the authority delegated to him by the Court, availing 
himself of the information derived thereby, to go to cither party% 
and recommend him from what passes in the cause to settle it. 
The policy of the law will never permit an agreement made 
under such impressions to stand. The opinion and advice, un¬ 
der which the defendant acted, comes from a commissioner 
bound to keep it secret. He hap])ens to be the commissioner 
named by the defendant: but he is the commissioner of the 
Court. If commissioners can do this, what an opening for fraud 
and bribery ! The defendant was forced into this agreement. 
What stronger argument could they use ? 1 he commissioner 

gave his decided opinion; knowing all the evidence : this de¬ 
fendant a clergyman; and no solicitor attending on his part. 
What imputation can there be upon the defendant from his 
talking to the commissioner and the witnesses ? He could not 
know, that it was improper. It is enough, that such attempts 
at subornation, &c. may be made; though no evidence of mat 
exists in this case. The cases of wagers, &c. have no applica¬ 
tion to this. 

Suppose die arbitrators had proceeded under the boifds : could 
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this parol agreement have been set up against the arbitration ? 
The parties have appointed judges for themselves, and have fixed 
the time for making their d^ecision. Is there any instance, 
where the Court has said, that, the arbitrators not having dont- 
it within the time, the Court will do it ? The time is material.' 
The Court cannot assume a jurisdiction, which the parties have 
given to others. The real agreement is, that it shall be referre.^ 
to these persons to make the division between them. The.only 
decree could be, that the arbitrators, though they have not pro¬ 
ceeded to make their award within the time, shall now proceed 
That would be a novel case. 

With respect to the question upon the statute, there is nothing 
to authorise llic Court to carry this agreement into execution. 
The rt nervation of the plea to the hearing furnishes a pretty 
strong intimation of the opinion of the Court, that this admis¬ 
sion of a parol promi.se by the answer could not po.ssibly avail 
against the statute. The point certainly received a very short 
discussion. It is said, this is only a law of evidence : but the 


law is positive ; that no action, which must include suits in 
equity, shall be lirought. It has been lately decided in that l ery 
strong case. Rondeau v. Wyatt^ that no agreement, but one in 
writing, will do at law. It in said, there is no danger of per¬ 
jury. There is just as little danger upon an action at law as in 
equity: the agreement being once admitted upon oath here. 
It is enough to say, the point df-es not appear to have l>een de¬ 
cided ; and your JLordship will not make a precedent lialde to 
such objections. But in two cases in the Court of Exchequer 
in 1785, F.yre v. Ive^on, an 1 idervart v. Cureless, cited (a) in 
Whitchurch v. Revis^ that Court was of opinion, that if the 
defendant insisted upon the statute by his answer though he con¬ 
fessed the agreement, a specific performance could not be de¬ 
creed. Observe, how this has grown to be law, as it is said. 
The case of Creyston v. Hanes (6) makes it the indispensable 
ground, that the statute is not insisted on, though it is said to be 
a public law. See. Such are the confused ideas entertained upon 
this subject. Symondson. v. 'Fxveed admits, that there never M^as a 
case upon the mere admission of a parol agreement; they all 
amount to nothing but declarations of the effect of such admis- 
~ 27 ] aion : and they are general: never stating the circumstances. 

These two cases show, how extremely loose the ideas of those, 
who took the notes, were upon this subject. It is impossible 
to collect any clear, nlain, ground, authorising the Court to dis¬ 
pose of the statute in that wav. In Whitchurch v. Bevis and 
Whitbread v. Brockhurst it is evident, the strong inclination of 
Lord Thurbzu’s opinion w^as, that there was no ground for 
those dictOj that the mere admission of a parol agreement with¬ 
out other circumstances would authorise the Court to compel 
a performance. Since that period the question seems to have 
been at rist; and it appears to have been understood, that the 
mere admission of a parol agreement, unless accompanied witl-. 
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■ part performance, is of no more avail than at law. The cases M 1801. * 

of part-performance, go upon this plain ground; that, where ^ 
the party acting under the agreement has been put to great ex- Cootb 
pense, as by repairing, rebuilding, manuring, &c. improving Jackboa 
the property of the other, the Court interposes upon the ground 
of gross fraud: the sta^^ute being made the engine of fraud. 

■*The section relating to trusts does not depend upon the same 
ground as the 4th section. There is a remarkable difference 
of expression. CottingtQU v. Fletcher was upon the same prin¬ 
ciple as the cases of part-performance ; tliat it was a gross 
fraud in the trustee, taking the estate for his own benefit. The 
cases of resulting trusts fall within die same rule. None of 
the cases prove, that a parol contract will do,’where it is ad¬ 
mitted ; a-id Rondeau v. Wyatt goes the whole length of decid¬ 
ing, that it shall have no effect in Equity ; for that case was 
equally clear of the danger of perjury. But all this argument 
is not necessary in this case ; for at least the agreement must 
be admitted in lotidcm verbis^ and in the .same manner as stated 
Here the admission is not of an agreement in the terms of that 
co.'tained in the bill. The circumstances, very shortly alluded 
to, as amounting to a part-performance, the arbitration bonds, 
the. delay in returning the commission, and the attendance of 
the arbitrators, have no sort of similitude to part-performance ; 
cd' which there is not the least pretence. The circumstance, 
wliether the commission was or was not returned, is of no con- 
'sequence ; and it seems singular to state as an act, the desisting 
from doing a thing. The agreement is to put an end to the 
suit. The commission may be returned at any time. The 
agreement itself put an end to the suit. Then as to executing 
the bond.s, that was no part of the agreement. Upon the plead¬ 
ings these bonds are general bontls of reference. 'I’hey con¬ 
tain nothing of the agreement. How do tiiej’ help the proof 
of the agrei. inentHow does the admission, that the division 
ol ibis estate was die only object of the bonds, though general 
in their txpres.sion, help the agreement ? Tlie admission of 
that circuin.«;iance is much weaker than the admission of a jia- 
rol agreement. Then as to the attendance of the arbitrators 
al the distance of a few miles, what effect has that ; the suit, 
the estate, all remaining in the same condition r Going to 
view the estate has been held not to be an act for this purpose, 
even, if by the parties themselves: Clerk \. H'rig/it. (<■/) A/or- 
timerx. Orchard is a singular case ; but has no relation to this. 

Tlie ground of that was part-performance in the strict sense, bi 
buildirg; and the Lord Chancellor took it the most favourable 
w'ay' to the defendants, according to their admission. 'I’his re- 
s» mhles a plea of the statute of limitations; which is pleaded 
thus ; that no cause of aiction has accrued witliin six y^ears. (b) 

Though in this case there is a plea of the statute, it niignt be 
pleaued in that way, that there v.'as no agreement in W'riting. 

Mr. Romilly, in Reply. —^With respect to the case put by yout 
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Lordship, where upon a parol agreement and a part-perform¬ 
ance stated this difficulty occurs: that if the defendant answers 
as to the part-performance, and says nothing about the agree¬ 
ment, and the part-performance is proved, and not the agree¬ 
ment, the Court can make no decree, your Lordship suggested, 
that there might be some future examination as to the agree¬ 
ment. (c) In Brownsword v. Edwards^ (d) Lord HardwiCit 
says, (e) in such a case the Court does by an examination on 
interrogatories compel the party to answer to that fact, from 
which he protected himself as the argument of the plea. There 
is no difference in the agreement admitted: but supposing it 
different, the plaintiff has a right to adopt it; and in the case 
your Lordship has mentioned it was an unnecessary caution to 
amend ♦he bill, and adopt the agreement admitted by the an¬ 
swer. It would have come under the general relief. In this 
instance the arrangement was only to mcilitate the business 
Suppose an agreement, stating, that possession was to be given 
at Ladyday; and the defendant admits all; except that he 
states, that possession was to be given at Midsummer: tlu 
Court has never proceeded with such strictness ; but sees whe¬ 
ther the plaintiff is entitled upon the whole bill. The bonds of 
arbitration were considered on the part of the plaintiff, not as 
an agreement, but as written evidence of an agreement: which 
takes the case out of the statute. The agi-eement was to di¬ 
vide the estates. The bonds were a written acknowledgment, 
that there had been such an agreement; a declaration, who 
were the persons to divide. Certainly tliey are bonds to rcfei 
all matters in difference ; reouiring therefore some explanation ; 
but the defendant admits, that the only matter in difference wa^ 
the division of the estate. I admit, that, the parties having 
chosen judges of their own, if this was the time, at which tlie 
arbitrators could make the division, we could not apply: but 
their authority is at an end ; the time being suffered to tiapsc. 

As to the part-performance, the forbearance of the .suit is 
substantially something. It cannot seriously be contended, 
that it is nothing. There is no authority or principle, upon 
which the other circumstances can be stated not to amount to 
a part-performance. If the conduct of the parties is to be ta¬ 
ken into consideration, here is an innocent plaintiff, who has in 
no respect been guilty of misconduct, desiring a performanct 
of the agreement against a person, who has greatly misconduct¬ 
ed himself by endeavouring to learn the opinion of the com¬ 
missioners. As to its being done under the influence of the 
commissioners, there is nothing to affect the other commis¬ 
sioners except what Still says. The defendant’s conduct, en¬ 
deavouring to get at the evidence indirectly, is decisive, that he 
knew he was acting improperly. If this conduct is permitted 
to prevml, it will open a door to bribery and fraud, instead of 
having ihe conti*ary effect. 

f cJ This, which fell from the Lord Chancellor during tlie argument, is no. 
deed more at length in his Lordship’s judgment. 

rd \ 2 Fes. 243. ^ej 2 Fes, 247. 
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Lord Chancellor. —^If it was necessar}’’ for me, in the 1801. 
vifew I have taken of this case, to decide many of the very im¬ 
portant joints that have been discussed, and very ably discuss¬ 
ed, at the bar, I should not do my duty to the Court or the 
.suitors by taking upon me to decide without much farther con¬ 
sideration. But I own, it seems to me, upon my view of the 
ca'sc, that the circumstances, without calling for a decision of 
many of the points, that have been discussed, make it clearly 
my duty to dismiss this bill. 

This bill is filed by a person, who, as 1 understand, in a 
cause, that produced the compromise, out of which the present 
suit originates, represented himself entitled tp, and claimed, 
the whole ot the premises in question. He claimed them un¬ 
der a settl-'ment, the existence of which, as I understand the 
former cause, was denied liy the defendant. The object of 
the former suit was to prove, as it could be prot ed, the exist¬ 
ence of that settlement; in order to maintain his title to the 
estate. 'J'he instrument might have been destro^-cd, or lost, 
or kept out of his custody by those, who were under an obliga¬ 
tion to produce it to him for the security of his title. The par¬ 
ties went to couiinission ; and it appears from the e\’idcnce in 
this cause, that evidence had been taken by the commission¬ 
ers in the discharge of their duty, I do not say, merely’ as offi¬ 
cers ol the Court, but, as a part of this Court; for the execu- executmH 
tion of the commission I take to he in fact the act of the Court,"* commis- 
carried on by’its ministers, tv ithout entering minutelv into isilu-uctnfih.* 
the whole conduct ol the parties, it will be enougli to say, in rom-t, earned 
jioint of lact, the parties came to an agreement to compromise""*’' itsmiais- 
^e suit. Having come to that agreement, the first question 
in this dry way ol stating the case would be, whether the agree¬ 
ment actually^ entered into is such an agreement in its terms, 
that, if effect is not given to it according to its terms, this (^ourt 
can make a decree to substitute something else in lieu of that 
agreement. 

I’lie next question is, Whether there are not cii cumstauces 
in evidence in this cause, leading to that agreement, which 
make it unfit lor the Court to execute that agreement ; not 
unlit on account of any conduct of the plaintiff, or unv uhsence 
ol demerit in the defendant, but unfit in respect of considera¬ 
tions of general policy : or, in other words, whether the Court, 
acting upon such principles, with due attention to considerations 
of public utility, can permit one individual suitor to seek lelief, 
founding that relief upon the effect of a breach of those rules 
tne Ct urt in its policy has adopted for the general protection 
of all suitors. 

If both those questions could be answered in favour of the [ 31 j 
plaintiff, there would be a third question, involving the con¬ 
sideration of the statute of frauds ; whether, attending to the 
state of the record in this cause, by which 1 mean th^ bill, ans¬ 
wer, and evidence, the case is according to the rules and prin¬ 
ciples acted upon in this Court, a cast in which the defendant 
has not a right to insist, the statute has said, no action, which duly 
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i interpreted embraces every suit in equity, shall be maintained 
against him under such circumstances. 

As to the actual circumstances, that led to the compromise, 
I state them pretty correctly thus. Two commissioners, called 
in a proper sense the plaintiff’s commissioners, when that is 
understood to mean, that they are nominated by him, anoth^ 
commissioner, properly called the defendant’s commissioner iii 
the same sense, met to execute part of the duty of this Court. 
They met under as solemn an obligation as an oath can impose, 
that, by whatever party named, they are at least in this sense to 
consider themselves as neither the plaintiff’s nor the defendant’s 
commissioners.^ that they are sworn not to disclose what passes 
before them ; and it is not an unwholesome or a strained inter- 
pretati..n of that obligation to say, that he violates it equally, 
who discloses the particulars of the evidence to either the plain¬ 
tiff or the defendant, and he, who gives an intimation to eith¬ 
er, that cannot but lead tlie mind to form a reasonably sound 
conjecture upon the general effect of that evidence, the particu¬ 
lars of which arc not disclosed. I observe, and it was truly 
stated for the plaintiff, that the defendant, Avhether ignorant or 
not, that this was the state of these commissioners as to their 
public duty, had certainly conceived an idea of a compromise, 
before any communication passed with the commissioners : but 
it is equally clear, that, whatever intention he had of a compro¬ 
mise, that intention was not so much matured as to induce him 
to propose a compromise, until it was strengthened and confirmed 
by the circumstances I am about to mention. These three com¬ 
missioners, if I am to bcli ve Mr. Stilly having gone through 
that part of their duty, that relates to the mere execution of the 
coinini^sion, agree, that it is fit, that a communication should be 
made to the defendant, in substance, that it would be for the 
intei est of that defendant, that he should compromise the suit. 
I am bound to say, these commissioners acted ill. Thev acted 
in \ iolation of the duty they owed to the Court, and the justice 
due to the plaintiff. Either tliey did or did not disclose the ge¬ 
neral effect of the evidence to the plaintiff. If they did not, 
they did him this gross injustice : tliey concealed from him, that 
aca .e was made out entitling him probably to the relief prayed 
by the bill ; and they communicated to the defendant, that it 
would be for his advantage to make a good compromise, if he 
could. 1 f they communicated it to one only, they were guilty 
of manifest injustice to one ; and if they communicated it to both, 
of which, I must observe, there is no evidence, they acted most 
unjustly to the Court. The defendant having received this in¬ 
timation, that it would be for his interest to compromise the 
suit, notwithstanding there had been floating in his mind a wish 
to compromise before any such communication, and notwith¬ 
standing that communication, which, lliough made in the dry- 
est terms, yet, coming from that quarter, must be considered 
as a strong hint to a party, even then was not inclined to come 
to -a determination to compromise the suit: and according to 
the evidence of one witness a communication took place with 
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*t1ie arbitrator Still; who was distinctly asked, as to the mean- i 1801, 
ing of the word “ persuade.” Of his answer to that inquiry it trf’VN-' 
may be said, “ qui tacet clamat." What is the meaning of those Cooxn 
very few, but comprehensive words, but, that independent of Jicuoir 
force he meant the strongest persuasion, that could be offered 
to the defendant’s mind? 

In considering the agreement I shall take it from the prayer 
of the bill; and am anxious so to take it; for whatever may 
be the case, where different agreements are stated in the bill and 
the answer, this case in its circumstance's shews, that if the 
Court is at liberty to indulge any inclination, that will be the 
most sound construction, which leaves the Court at liberty not 
to go one iota farther than the cases ; which have already gone 
so far as nearly to cancel the statute, (l) Upon the conduct 
of the witnesses, as disclosed by this answer, I must observe, 
not for the sake of animadverting upon the conduct c*" the wit¬ 
nesses in this case, but to prevent similar errors in other cases, 
that it is not altogether without blame. They probably did 
not know the habit of the Court, and the reason of that habit, 
that the effect of their depositions should not be disclosed : Witnesses 
but it is mv duty to observe, that the Court does expect from * 1 *^ 5 ^* not to 
witnesses, that they should not disclose their evidence to 
*ties. These gentlemen certainly do not bt any means admit, parties, 
and I take them as denying, In their depositions, that circum- j- #33 j 
stance, that the agreement arose out of the communication with 
them. Between the credit due to their depositions and the 
answer I must interpose the credit due to Still; who says, it was 
in consequence of the communication with them ; and I must 
fairly say also, after reading their evidence with the greatest at¬ 
tention, I cannot discharge from m}- mind the full conviction, 
that they do know, the defendant made the agreement in conse¬ 
quence of some communication by some person. It is fair to 
observe, that much may arise from the manner in which, in this 
Court, the questions are put to the witnesses : but it is impossi¬ 
ble to doubt, that u]jon a vivu voce examination the result of 
their evidence would be very different from what it now is. 

'I'he agreement according to the prayer of the bill is, that the 
plaintiff was to take the smaller farm, the defendant the largjer 
farm ; and that, for equality of partition, a portion was to be ta¬ 
ken from the latter, so as to make the value equal. That 
agreement the defendant certainly does not admit; if it be part 
ot the substance of the agreement, that the one farm should be 
allotted to the plaintiff, the other to the defendant. If that is 
not part of the substance of the agreement, then the considera¬ 
tion occurs, whether it may not be said, the defendant has ad¬ 
mitted the agreement. The bonds of arbitration upon the face 
of them are general, to settle all matters in difference. The 


}(1) “ 1 agree with thusc wise and learned one step bej^ond the rules and precedents al- 
.Iiiagcs, who have declared that the Courts ready estalilished.” Per Kent, Chancellor, 1 
ought to mahe a stand against any further en- Johns. Cha. Hep, 149.} 
croachrnent upon the Statute, and not to go 
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subsequent part of the answer, it has been fairly and convinc¬ 
ingly argued, provided the rules of the Court will allow you to 
attend to it, reduces the matters in dispute to that one mention¬ 
ed in the subsequent part of llie answer, to divide the estate 
equally. But it is to be remembered, that, when the subsequent 
])art <jf the answer puts that interpretation upon the generality 
of the terms of the agreement, it attributes a duty to the arlSi 
trators different from that, which the plaintiff says he expected 
from them ; if there is any substantial difference between an 
agreement to give one farm to one, the other to the other, ma¬ 
king op the difference in value out of the larger, and an agree¬ 
ment to divide, the aggregate property, as they should think 
proper. A proposition being made for a compromise, it was 
of iiec sr.ity a part of that compromise, whether the efn ision 
w as preciseK in the terms of the agreement, as staled by the 
piaintiff, or generally, according to the agreement admitted, 
that the ccnimission should not be returned ; that all such steps 
should be taken as w'cre necessary to enable them to make the 
award ; that the estate should be \ iew'^ed, and surveyed, &c. 
Those were necessars’ acts in the execution of the duty the ar¬ 
bitrators had taken upon them to discharge. This compro¬ 
mise was in the course of the cause ; and I will now" suppose, 
the bond had expressed upon the face of it, that nothing was 
in difference between them hut an equal division of the estate. 
Suppose, instead of taking plate at the execution of the com¬ 
mission, orj the (l."iy the cause was to he heard the parties had 
agreed not to abide the judgment of the Court, hut to make an 
equal division of the cstau;., pi-ovided, that was made Ijy the 
two persons, in whose judgment the}' confided, and on or before 
a particular day, is that more or less than referring the cause up¬ 
on particular terms to the award of incrn iduals ; and removing 
the cause out of Court for et er after that clay, and in the 
interim, until that day ; but leaving the cause in Court, as it 
was before, if the award is not made on that dav ? 1 am not 

aware ol a case even at law, nor that u court oi equity' has ever 
entertained this jurisdiction, that, where a reference has been 
made tc> arliitralion, and the judgment of the arbitrators is not 
given in the time and manner, according to the agreement, the 
Court have substituted themselves for the arbitrators, and made 
the awa d. 1 am not aware, that has been done, even in a case, 


.:a tlir Court .iurbcre substantial thing to be done is agreed between the 
'.r^rVoVtiiV parties, but the time and manner, in w'hich it is to be done, is 
iiitratoi-s, that, which they have put ujion others to execute, 
i njulc the Uut there is another circumstance in this case, w'hieh appears 
iciv th'sub-*^® render it more difficult to do that in this particular instance 
•ntial thing than in the ordinary cases: that here wc are upon a parol agree- 
bc done is meut. What right has the Court to say, there is no substantial 
reed be- difference in an agreement composed of these different terms ? 
■s: Still less, 1 he perston suing alleging, that the whole estate belongs to him, 

here any a proposal is made to him to divide the estate equally. He savs, 

ling. Buhstan. 

;d is to be settled by the arbitrators. 
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* he has no objection : but he bargains, that a pai ticular part of the 
estate shall be allotted to him. That agreement, he alleges, and 
proves by some of the witnesses, is acceeded to. Other witnesses 
leave it as large as the answer stales it. 'I'he defendant .says, 
that is not the agreement. He says, it was a general power to 
the arbitrators to divide.; and he was to hax e his chance, what 
particular ])art of the estate was to be his. The question, 
whioh was the real agreement, resting in doubt upon the parol 
evidence, the reference up<m the bonds being general, of all 
matters in difference, it would be \'cry strong to say, if the very 
terms are in dispute between the parties, that the arbitratoi s have 
it not within their authority to say, what the agreement was as 
to its terms: if not, how are they' to execute the authority' de¬ 
legated to them ? If the plaintiff could make out, that it was 
part of his bargain, that he was to have the one farm, the Court 
has no authority to inquire, whether the ground of that is pre^ 
tium aff^ctionis^ or not. It is part of his contract; and lie would 
have a right to quarrel with the award, if it did not give him 
that part. If so, is it of no consequence to parties in such a 
situation, who are the individuals to settle the dispute between 
them, and within what time it is to be settled ? The res {(cstcc 
prjint out, that it was of some importance to the defendant; foi 
concealment of the disgrace attaching upon the character of his 
I elation, was the very' motive that induced him to enter into the 
agreement. On the other hand, it was a circumstance essential, 
that, as the award was only to be put an end to, if not made in 
due time, some time should be mentioned. The arbitrators 
might die. They might refuse to act. If the award was not 
made in due time, it does not ajipear to me, that there Avas any¬ 
thing tf) preclude them from going on with the suit. Putting 
it simply upon this ground, it is \ery' difficult to find any thing 
either of principle or autliority, that an agreement to enjoy ac¬ 
cording to an "ward can be executed bv the Court by' compelling 
a division of the estate, not according to the judgment of the per¬ 
sons, in whose judgment the parties confided, and within the 
time stipulated, but according to the judgment of the Court with 
regard to the -v alue of these estates. 

Upon the evidence in this cause lam impressed, if not to con¬ 
viction, nearly' to conviction, that it is so dangerous to justice to 
execute this contract undt-r all its circumstances, that no indi¬ 
vidual has a right to a.sk the relief, if it cannot be given but at 
tlie expense of general rules, formed for tlie protection of the 
general justice due to suitors ; cv cn if it is a case of considerable 
hardship to him. I lay out of the case the conduct of the plain¬ 
tiff. It justifies this observation. He had proceeded with the 
suit, claiming the whole estate, to a particular period; as I must 
suppose, thinking, he had a reasonable chance of success. It is 
left totally unexplained, why he immediately acceded to the 
jiroposal to give up half the estate. Upon that I canifot found 
any thing against him ; • for it was competent to the defendant 
to ask him by a cross bill, what he knew from the commis- 
• sioncr.s. The defendant not having done so, I should act un- 
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1801. justly towards the plaintiff, if I considered his conduct as evi-* 
dencing any tiring but that upon the uncertainty of all suits he 
thought it more for his advantage to enjoy half the property, 
Jacksoit. than to go through a litigation for the whole of it. With re¬ 
spect to the defendant, without inquiring as to the propriety of 
his conduct, 1 must consider it upon this fact; whether the de¬ 
fendant moved in the treaty he entered into, and acted in "it, 
under a persuasion generated in his mind by the conduct ojf the 
commissioner, that it was for his interest, and therefore pro¬ 
bably against the interest of the plaintiff, when he entered into 
this contract; in other words, whether the contract is genera¬ 
ted out of a gross breach of the duty of the commissioner. If it 
is, the next question is. Whether the policy of justice will per¬ 
mit th , plaintiff to come here; saying, the evidence satisfied 
the Court, that the defendant entered into the contract in con¬ 
sequence of communications, which the policy of the law will 
not permit, which are a breach of the duty of the commissioner, 
and desiring me to give him a pecuniary advantage arising 
from such a contract. As to the fact, I have no doubt, the de¬ 
fendant entered into the contract under what I may state as a 
species of duress, with a full conviction that these commis¬ 
sioners stating the distinction to him In tween persuasion and 
force meant to tell him, persmesion was force ; and if he did 
not take the proposition immediately, he would get nothing. 
How can it be consistent with the security of the admini.stra- 
tion of justice, that the Court can act upon that, if it is the fact. 
There is no reason upon the evidence to sav', that representa¬ 
tion is false. The Court m the nature of things have no evi¬ 
dence, that it is true ; for it depends upon the substance of that 
evidence not yet disclosed to the Court. Supposing it fiilse, 
how is it possible for the Court to grant a sjiecific perform¬ 
ance of an agreement founded upon such a transaction ? Can I 
say, even if true, it can be founded upon such a fact ? But how 
is the Court to act, if it cannot know, whether it is true or false ? 
Suppose, after I have dismissed this bill, I should hear the 
[ 37 ] stiver cause to-morrow : it would not be a satisfactory reflection, 
that the day before the Court was in any hazard of giving re¬ 
lief founded upon a gross breach of duty in tlie officer of the 
Court. If therefore it happens, that the plaintiff without any 
feult of his should fail, he stands, as many other plaintiffs have 
stood, in a situation, in which the Court, though inclined to give 
relief to the individual, have upon general principles of policy- 
been obliged to refuse it. Upon these grounds therefore 1 am 
inclined to dismiss the bill. 

Upon the other question, if I am well founded in the reasons 
I have assigned for dismissing the bill, 1 should feel gratified 
in declining to give a decisive opinion. It is impossible for me 
to look wi^out great apprehension upon the decision of any 
question involving so much doubt in the minds of those, to 
whose authority 1 am bound to look with respect and veneration. 
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if I am to stale what rather seems to me the better result of all ^1801. 
the- cases, I should be disposed to say, the statute would stand ' 
in the way of the relief. I feel all the disinclination, which has 
been lately expressed, and strongly expressed, in many cases to Jacksow, 
carry what may be called the struggles of Courts of J ustice to i^onl Eldon'n 
tahe cases out of the reach of that statute farther than they have opinion, that a 
been carried ; and I am free to say, the very circumstance, 
mitted in the argument, that there is no case, in which a de- afrpce- 
fendant admitting a parol agreement, but insisting upon the ment cannot 
benefit of the statute, has been decreed to perform the agree- 
nient, would weigh much with me: so much, that I am not,jj,rj.®n,e„t is 
disposed at this moment to think, that any judgment 1 could aflmittcd by 
form upon the simple question, upon which side the better rea- 
sorting couid be arranged, would shake me from the purpose, 
which I think a salutary one, of not forming a new head of cases on tJic statute 
out of the statute. At the same time I must say, and this 
ject I have thought of very anxiously, while I have practised in 
this Court, I have not been able to deliver my mind from the uken to ro- 
embarrassment as to the cases, which have been stated to be noiincf the 
taken out of the statute upon part-performance ; if it be the 
doctrine of this Court, that the admission of an agreement, 
though accompanied by a prayer of the benefit of the statute, 
shall oust the defendant of the benefit of the statute. The wav, 
in which it has struck my mind, is this. If the party has a right 
to relief in this Court, he has a right to an answer from the 
defendant to every allegation of his bull, the admission of the 
truth of which, or the proof of the truth of which, is necessary' [ TiS 
to entitle him to that relief. If his title to relief therefore stands 
both upon the fact of a parol agreement and part-performance 
of that parol agreement, there must in some stage of the cause 
be proof, that there was a parol agreement and a part-perform¬ 
ance of that parol agreement; by which I mean Mome jjarol 
agreement certain and definite in its terms, and to which those 
acts of part-performance can be clearly and certainly referred. 

If the defendant answers in the first instance, admitting thj 
agreement, and saying nothing about the statute, I suppose, if he 
says nothing about the circumstances of pavt-perfoi-mancc, 
though not craving the benefit of the statute, the plaintiff would 
not think it material to prove the circumstances of part-perform¬ 
ance, hut would proceed upon that admission; for upon this 
supposition the Court would decree it. Suppose, he prays the 
benefit of the statute. He must go on to state the acts of part- 
performance. Why? If it is the doctrine of this Court, that a 
parol agreement, notwithstanding the defendant cra\ es the be¬ 
nefit of the statute, is to be executed, why does the Court do 
such an unnecessary thing as to make him answer as to the 
part-performance; for if there is no difference, whether he says 


1(1) Tfmapton v. Tod, 1 Peters’s Rep. 380, sary that he should by answer confess or deny 
But in the case of a paro* agreement not the agreement, the law having dcclareditvoid 
tinctured with fniud, if the defendant chooses Givem v. Caider, 2 Desaus. Gha. Rep. 100. ( 

, to avail himself of the Statute, it is not neccs- 
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1801. any thing about the statute, or not, why is not the plaintifT to 
have a decree in the former case as well as the latter ? Therefore 
it would be a necessary consequence in that case, that the Court 
Jackson, should not put the party to the expense of going on to answer 
as to the part-performance. On the other hand, suppose, he 
was to answer as to the part-performance, and not to the fact 
of the agreement; denying the acts of part-performance. Then 
the plaintiff goes on to prove with regard to all those acts. It 
may happen, that they may be of such a nature as to be them¬ 
selves pregnant evidence of some agreement, containing terms 
incapable of being misunderstood : but in 99 cases out of 100, 
that cannot be expected upon the mere acts of part-perform¬ 
ance. Nothing of them is known, till the depositions are 
published. The Court knows nothing of them till the hear¬ 
ing. Then the Court is to see, if there is any thing in the an¬ 
swer about a parol agreement, and so connected with the acts of 
part-performance as to make one whole ; upon which the Court 
will decree. But as there is no admission or denial of the agree¬ 
ment in the answer, the justice of the case requires, that there 
shou]'’ be some method of examining, whether there was a parol 
[ .39 ] agreement, or not. I wish to know, whether there is anv in¬ 
stance ; has the Court ever adopted any means of satisfying itself 
as to that ? Then the most rational way seems to me to be, that 
if the defendant admits the agreement, but insists upon the bene¬ 
fit of the statute, there is no occasion to inquire about the part- 
performance ; the statute protects him: if he does not say any 
thing about the statute, then he must he taken to renounce the 
benefit of it. This leads me to the conclusion, which appears in 
those two cases in the Court of Exchequer, and the inclination 
of Lord Thurlorv's opinion in Wkitvliurch \ . Btvis and WhiU 
bread v. Brockhnr.st^ and also more than an inclination of Lord 
Loughborowgh in Rondeau v. Wyatt; whicli 1 have reason to 
think would induce him with much greater experience to state 
himself more strongly in the same way upon this part of the 
case. 


liislmctioii in ^ notice of the distinction noticed («) in Rondeau v 
the ailTninis- Wyatt as to Courts of Equity, in order to make an observatioij 
• *^1’'^’^ Brodic V. St. Patd^ the case in which Mr. Justice Bidler, 

tills cwmtrv” sitting here, said, (Jf) there is no diflference vv'hatsoever between 
by different. Courts of Law and Equity'^ as to the doctrine ol'part-perform- 
Oourtsiiuul ance. (!) I have had occasion, while sittingin the Court of Com- 
ot'that^'tUsiinc- Pleas, to think, the character of the I.aw of this country, 
ti.in. dividing itself into distinct Courts ofLawand Equity,has suffer¬ 

ed more by the circumstance of Courts of Law acting upon 
what they conceive to be the rules of equity than by any other 
circumstance. If you address yourself to the question, how 
Courts of Law are to execute the equitable jurisdiction upon 
this question, it is absolutely impossible that they can exercise 


(a)^H. Black. 68. 


(bj Aftte, vol. i. 333. 


{(1) See the note to Bi'odU v. St. Paui, ante, vol. i. p. 334. J 
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• 

h. All tlic doctrine of this Court upon this subject attributes 1801. 
great weight to the oath of the defendant. It seems to have 
been forgotten in Courts of Law, that here the testimony of 
witnesses is appreciated, not only by the intrinsic credit due to Javksox 
that testimony, but also by the consideration, what the defendant, 
against whom it is produced, has said by his answer. If the dc- In equity the 
fendant denies, that any parol agreement ever took place, a Court 
of Equity will not inquire into the truth of that denial. Then },,ent within 
can the doctrine of a Court of Law and a Court of Equity with the statute of 
resrard to nart-performance be the same ? In every case, where 
the parties goto issue, a Court oi Law must understand, that the ^Kisivc. 
defendant does deny it; and a single witness would according to 
that doctrine fix upon the defendant at law the whole effect of [ 40 ] 
the equitable jurisdiction ; whereas, if the plaintiff comes here, in equity 
the moment the defendant in the form, in which issue is here 
joined, by his answer says, there was no agi'ecment, the witness i,c. „„ ,u-crt>o 
could not he heard: or, if he was heard, unless supported by upon iht tes- 
"pecial circumstances, giving his testimony greater 
than the denial by the answer, the Court would not make the sup- 
decree. ported by spe- 

I have taken the liberty of saying more upon this, because I rimim- 
am seriously ajiprehensive, that Courts of Law, supposing they' 
.ire administering the rules of this Court,have totally misunder¬ 
stood them, 'riiere is another class of cases, with which you 
are all familiar; where a person treating for his daughter’s 
marriage, asks a question as to the circumstances of the intended 
liusband. A favourable account is given to him ; as the plain- 
tifl' states. I’liere are other cases ; in which a man acts upon 
character gi\en to him by one person of another. («) It has 
happened lo me to trj’ causes of this nature, while sitting in tht 
Court of Common Pleas ; and the defendant positively denving, 
diat any such conversation ever passed, and a single witness ])ro\ - 
ing the effect ol the conversation, large damages were given 
upon that testimony ; and the argument in those cases has con¬ 
stantly been, that it must prevail; because the rules of Law and 
Equity ought to be the same ; when in those very cases without 
sjiecial circinnstanees, making the single testimom of the wit¬ 
ness preponderate over the denial by the answer, in equity the 
plaintiff must have failed. What is this but saying. Courts of 
Law can administer equity, where Courts of Equitv would not 
tlare to move ? 

Without entering into the question upon the statute, farther 
than to say, I am strongly inclined to think, the safest construc- 
tiovi, and that, which it I were obliged to decide the question, 1 
must adopt, would be, thatl must dismiss the bill, because this 
case is within the statute of frauds, adding only, that this case 
affords another striking instance of the danger of departing f^om 

(aj See llaycraft \. Creasy, 2 East. 92. • 


J(l) Cli.ric V. Fan Jiienudyk, 9 Craneb, 160. SmitA v. ErvsA, 1 Johns. Clia. Ren, 459. JIcJ- 
,ner v. Milkr, 2 Munf. 43.} 
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1801. the statute, because the parties differ as to the species of the 
agreement; and the witnesses differ as much as the parties do, I 
Cmth think, 1 can rely safely in dismissing this bill upon the ground I 
.Tackbon. stated in the outset. 

[ 41 ] With respect to the costs, if 1 dismiss the bill, I cannot give 
the plaintiff his costs. Certainly I shall not give the defendant 
his costs, though I do dismiss the bill; for, to say nothing more 
of his conduct, a party making such an inquiry from commis¬ 
sioners, whether he knows or is ignorant, that it is improper to 
do so, falls either wilfully or inadvertently into a gross impro¬ 
priety of conduct. In consequence of that impropriety he is im- 
fCo!.i.s.j plicated in this suit. No principle of justice therefore calls 
upon me to give him costs. Taking the plaintiff to have acted 
without any impropriety, the consideration, how he is to be re¬ 
imbursed that expense, into which he has been, I will say, inno¬ 
cently led, remains with himself. Whether in the suit, in which 
he stands a party, in which the depositions have now been pub¬ 
lished, or in any other mode, he shall make an application to 
this Court, founded upon the conduct of the commissioners, 
that t’.ey should pay the whole or any part of that expence, it is 
unfit to intimate, what the determination upon that question 
ought to be : but upon my view of the conduct of the commis¬ 
sioners, 1 should not do my duty, if I did not say, the question, 
whether they should not pay that expense, is a question, that 
would be very properly addressed to the Court, for if the Court 
can find itself able to give the plaintiff, if not involved in the 
thing, the expenre of his being involved in this suit, the Court 
would find satisfaction in doing it. 

Upon a parol With respect to these circumstances as part-performance, I 
agi'ecmciit for think, they do not fall within that character. They are nothing 
more or less than acts done by arbitrators towards the execution 
of the estote of the duty, which it was their business to compleat; from 
by arbitration, complcating which iio representations of the parties should 
tii^'^'iu-ators^^'^^ restrained them. These circumstances have therefore 
towiu-ds the no more weight than circumstances of conduct of the arbitra- 
execution of tors would have in any other case ; where the arbitrators do 
their duty, as finally proceed to execute the whole of the duty they have 

cannot be con-undertaken. 

sidered acts of Bill dismissed. 


part-pertbnn- 
ance to sustain 
the agree¬ 
ment. 



SMITH V. CONEY. 


Though the THE will of the testatrix contained the following clause : “ I 
Christian name “ give to the Reverend Charles Smith of Stapleford Tawney^ in 
county of Essex^ clerk, the sum of 500/.” 
iiuhc tidll, the This Jjill was filed by the Reverend Richard Smithy claiming 
legacy was the legacy, upon evidence, that there was no person answering 

cstabushed 

upon tlie description and evidence; notwithstanding g^at delay in filing the biU. (1) 


{(1) See Pmett v. Siddk^ 2 DaU. 70.{ 
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*tlie description of the legatee according to the will;' and that 1801. 
the plaintiff was at the date of the will incumbent of Staplejord 
Tawney^ and well known to the testatrix ; who had' a great re- 
gard for him.” Cohit. 

The defendant, the executor, and trustee for infant residuary 
k gatees, by his answer sugg^sted^ that the person intended was 
Cnarles Smithy an officer in the army ; who lived Romford va. 

Essey; and died in the life of the testatrix ; and therefore the 
legacy lapsed. 

In opposition to the claim set up by the answer, it 'w^as proved 
by the widow of Charles Smithy that her husband died, before 
the testatrix made her will; and that she was informed of that 
circumstance by the deponent, before the will was made. Thr 
bill was nv^t filed until many years after the death of the tes¬ 
tatrix, and six years after the death of a lady, who lived with her 
in great intimacy ; and who, it was suggested, kne'*>' her in¬ 
tentions. 

Mr. Cooke for the plaintiff. 

The Master of the Roles called on the Counsel for the de¬ 
fendant ; observing, it was hardly possible to raise a doubt; and 
asking, how Captain Smith could answer this description. 

Mr. Romilly for the defendant observed' upon the delay id 
setting up his claim. 


TAe Master Rolls. There must be some farther inquU 
ry. But it will be very difficult to oppose this; and to sujjpose, the 
testatrix made such a mistake, with so particular description ( 43 j 
and such evidence. This sort of question is settled now. 

There are many instances of children going by wrong names. 

My only difficulty is, that the legacy was not called for during 
so long a time. 

The defendant then gave up the point: and consented to a 
decree for the legacy, with interest, and without costs, (a) 

. (a) J^arsona v. Pursotis, oute, vol. i. 266. Hylott v. Walter, at the Rolls 17th 
February 1802. Garth V. Meynck, 1 Bro. C. C. 30. So evidence is admitted 
to exjAain initials or a blank, MboU v. Massie, ante, vol. iii. 148. Price v. 

Page, ante, vol. iv. 680. Sec 3 Woodd. 328. Baugh v. Bead, ante, vol. i. 257. 
laud notes.} 


GODFREY n. DAVIS. 

Rous. 

yO/fV CVec by his will required, that all his estates, reid An iUegitl- 

and personal, should be converted’into money after his decease, mate child not 
’ , ' ’ entitled under 

the description of a child in a will'; though the testator knew the state of the family wz. set - 
eral illegitimate and no legitimate children. 

A bequest to a particular description of persdns at a particular timt vests in persons an¬ 
swering the des9ription at that time exclusively. Therefore anmnnuity being bequeathed 
over upon the death of the annuitant to'tiie eldest chiial of Jll there being at the death no 
child, an after-bom child is not entitled. (1) 


Rl) 8«e mce et td. v. Efordet at. 3 Hen. & Munf, 235.} 

Vol. VI. 6 


4A 


Cases in Chancery. 


1801 . 

GoorBXT 

V. 

Datii. 


[44] 


and placed at interest upon solid land security' (mortgage ;) and* 
the issue and profits thereof annually to be disposed of in man*' 
ner following: Imprimis^ To his daughter Eleanor Cree(after¬ 
wards Eleanor Davis') the annual sum of 300/. during her life, 
to be paid half-yearly ; to Janies tree 100/. per for his 

life, payable half-yearly ; to James McMahon 200/. per an~ 
num^ for his life, payable half-yearly ; and in case of his deatii 
his widow Anil AEMahon to receive during her life 100(. per 
annum^ half-yearly. The testator then gave the following an¬ 
nuities, also payable half-yearly; to Miss Elizabeth Francis 
300/. per annum for life; to John Godfrey^ Esq. 100/. per 
annum for lifej to John Byrn 100/. per annum for life ; with 
remainder to his daughter Caroline Byrn for life ; to Jane 
Harris 60/. per annum: to John Parsons 40/. per annum; 
to revert to his daughter after his death ; to James Archdekin 
100 /. per annum ; and 100/. per annum to David Godjrey. The 
will then proceeded thus ; 

“ And the first annuity of the great ones that drops in I will 
“ and desire may devolve upon the eldest child male or female 
“ forl’^c and in two half-yearly payments of William Harwood; 
“ and in case the interest of my property produces a sum more 
“ than sufficient to answer the payment of the several annui- 
“ ties herein specified then the proportion of the annuities tf> 
“ increase ; but if less to diminish in the like due j)roportion 
“ excepting the annuities of Miss Jane Harris and my butler 
“ John Parsons. And I hereby will and require that as the 
“ said annuities drop in their amount is to go to the increase 
“ of the annuities of the ..urvivors, so to increase to the last 
“ survivor who shall hold the same duiing life; Jane Harris 
“ and John Parsons excepted. And when the said annuitant^. 

“ are all dead the whole and .sole property devolve without any 
“ condition upon the heirs male of Philip Francis Esq. of Si. 

“ Jame's-Square.f and in default of issue to female branch ol 
“ the said family of Phihp Francis Esq. taking the name and 
“ arms of CreeP 

The testator died in 1791 soon after the execution of the will 
David Godfrey died upon the 15th of May, and Eleanor Da¬ 
vis upon the 24th oi June 1798. The eldest daughter of 
William Harwood claimed the annuity of 300/. a year ; which 
claim was disallowed on the ground that she was a natural 
daughter. An exception was taken on her part to the report. 
It was proved, that the testator was very intimate with Har¬ 
wood and his family; and knew, he had no legitimate child; and 
that this daughter and all his other children were treated by 
him as his children. Qi) The parents of these children mar¬ 
ried several years after the testator’s death. That exception 
was disallowed. 

Another claim was afterwards set up to the same annuity by 
Clara Elizabeth Harwood.^ as the only legitimate child ; having 
been bom after the marriage. Her claim being also disallow- 

pa} Cartwright v. Fawdrg, ante, roL v. 530. 
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*«d by the Master, she took an exception to the report; which 
came on to be argued. 

Another question was made at the bar, but not determined: 
supposing her claim well founded, whether she was entitled to 
the annuity of 300/. a year or 100/. a year. 

Mr. Eomilly and Mr. Benyon in support of the exception.—^ 
The cases of Baldwin v. Karver^ (a) Heathe v. Heathe^ (J>) and 
others of that class, are distinguished from this ; as in those 
there were two classes of children; and then there can be no 
doubt the intention is in favour of all those children, who shall 
be alive at the time the contingency happens; for if the distri¬ 
bution is not confined to some particular period, it cannot be 
ascertained, who are to take, until after the deaths of the pa¬ 
rents of all the persons to take ; which leads to this inconve¬ 
nience ; that none of the persons, for whom the fund is intend¬ 
ed, may receive any benefit from it. But this is confined to one 
person. The testator, knowing the parent was unmarried, must 
have had in contemplation the birth of a child in future. He 
had in contemjilation the survivorship of these annuitants, until 
the last of them should be dead. In that event only he gfives 
it over. Weld v. Biadbury (c) is an authority in support of this 
exception ; though certainly different in its circumstances. 
I here are no words in this will requiring the object of this be¬ 
quest to be alive at the death of the testator, or of the annui¬ 
tant, who dropt. If she had been alive at the death of the an¬ 
nuitant, she would have been entitled within many modern ca¬ 
ses ; the last of which is Middleton v. 31essenger. (d) This is 
not like those cases, where the distribution is to be among all 
the children in esse at the death of the tenant for life. This 
is not confined to the period of any life ; but might last during 
several lives. In that respect it differs from Congreve Con¬ 
greve. (e) 

Mr. Alexander and Mr. Cox for the surviving annuitants. _ 

The claim of the illegitimate child was rejected ; because no in¬ 
tention was sufficiently expressed in her favour. Phrases occur 
in this will, singularly denoting, that the testator intended the 
person to take to be alive at the death of the annuitant. Upon 
the. whole will there can be no doubt, that if this child had not 
been born fer 10 years, the existing annuitants would have en¬ 
joyed the annuities dropping in increase of their own annuities. 
It must be contended, in order to maintain this exception, 
that, even if the ultimate limitation had taken effect, the whole 
interest should go back upon the birth of a child, after all these 
events were past. Upon the old cases no one could take, who 
was not in * existence at the date of the will, {a) The construction, 
that afterwards prevailed, was, that those must be intended, who 
came into existence before the death of the testator. Afterwa»"ds 
every one was let in, who answered the description, before the 


(aj Ctnop. 309. 

Cijes collected in Blr. Sandals note, 122. 
re J 2 Ve^ 70S. (d) Ante, vol. v. 136. CeJ 3 Bro. C. C. 531. 

* (ajp. 46.—Jsrorthey v. Strmnge, 1 P. Witt. 340. 


1801 . 

Gonnn 

V. 

Davis. 

[45] 


[•46] 
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1801. fund became disposeable in some way. In the ordinary case,’ 
a disposition to the children at the age of 21, all, who are m esse,, 
before the eldest attains 21, are let in : (o) in the case of a te- 
Datis. nant, for life, all, who are in esse before the death of the tenant 
for life, (c) That is the general rule; and in order to extend 
it a distinct intention to suspend the vesting must be shown. 
Ellison V. Airey (d) has been recognized in almost every subse¬ 
quent case. In substance there must be a legatee in being > 
unless an intention to the contrary is clearly shown ; in order to 
avoid suspending. The direction for the devolution of the an¬ 
nuity implies, that there is a person in being, upon whom it is 
to devolve ; and is not applicable to a suspension for 15 or 20 
years. The most explicit declaration is necessary to produce 
the eTect of calling it back. The great difference upon this 
question as to marriage-settlements is, that all the children are 
die objects of those provisions. The case cited from Vernon 
a loose note upon very dift'erent circumstances, and inconsistent 
with the subsequent authorities. Witli respect to the distinc¬ 
tion from the other cases, a dispute between two different class¬ 
es of nersons, that is the case upon this will; 1st, there is a par¬ 
ticular class of persons described: 2dly, there are the other an¬ 
nuitants. Upon what principle can Ellison v. Airey and the 
other cases be distinguished from this ? Jf all the children were 
intended, the construction of the Court confining it was directly 
against the intention. The question must rest entirely upon the 
principle originally laid down in that case, and invariably acted 
upon since. It is said, upon this construction no person might 
t^e the benefit of this: b*it this is a case, in which there might 
or might not be.a child of Harwood existing at the time the an¬ 
nuity falls in. Can the crmstruction be determined by the event ? 
There certaijilj- might be a person existing at the time ; which 
clearly distinguishes it from those cases, in which of necessity 
4/ there could be no person existing at the time. The express dis¬ 
position of the annuity at the moment it fails in to the surviving 
annuitants negatives all idea of suspension. But the general 
rule, admitted to be the result of the authorities, is sufficient to 
Qver-rule this exception. 

Mr. Homilly in reply, —^l^'hjs case does not fall within the 
general rule ; and no case is produced in circumstances like it. 
Taking the will and the facts as to the state of the family to¬ 
gether, well known to th,e testator, hp must have had the inten¬ 
tion maintained by this exception. He must have intended a 
legitimate child, according to the decision upon the former ex¬ 
ception. He was aware of the probability, that one of the 
annuities might soon fall in: so many annuities being given, 
and not to young people. It is impossible upon the will not to 
see the intention. He must have had in contemplation a period, 

(bj JtndreiBS v. Partington, 3 Bra. C. C. 401. Prescott v. Long, atUe, vol. ii. 
690. Ifoste V. Pratt, ante, vol. iii. 730. 

fc) Spencer v. Bullock, ante, vol. ii. 687. 

(dj \ Ves. 111. In BiU v. Chapman, ante, vol. i. 408: Lord Thurltrm says, 
that case went upon a refinement; but cannot now be shaken. 
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•that might be distant, and some person, of whom he knew no- 
Jthing; which distinguishes this case from Cong-revev. Congreve; 
where, if not confined, it must have extended to a time, when 
all the objects of bounty- might be dead. Such a limitation as 
this clearly means only, that there shall be a person standing as 
the representative of that family at some distant period ; having 
no'view to particular persons. The argument would ^ply to 
every case of exacutory devise. In the famous case of Hopkins 
v. Hopkins (n) it might be said, it was unnatural to suppose, the 
testator intended it to devolve to the heir av law until some 
person should come in esse : but no such argument prevailed ; 
and what stronger reason is there against the suspension in this 
case ? We do not argue from the event; but it Appears clearly, 
the testato: must have known, if one of the annuitants had died 
the day after the execution of the will, there was no one to an¬ 
swer the description ; and then there is nothing to shew he 
meant to confine it to the death of the annuitant, except the 
word “ devolve but why is the devolution to be immediate in 
this instance more than in Hopkins v. Hopkins^ or any other 
case ? Ellison v. Airey is relied on only for the general doctrine. 
The case in Vernon is the only case, that has any resemblance 
in circumstances ; the disposition being to the children of per¬ 
sons, who had none at the time; whereas in the others the dispute 
was between two classes of children: there being some at the 
date of the will. Who are the annuitants meant in the clause of 
survivorship? Not the persons named as such only, but those ex¬ 
pressly named and the person described as the child of Harwood; 
and then there is no inconsistency in supposing, that a child 
born at any time might take the annuity. It is not material to 
contend, whether it was disposed of in the mean time. I think 
not: but it would fall into the residue. 

TAeMASTER^fAe ^oia.'s (after stating the case.") —Upon tlie 
I'ormcr exception by the eldest of the illegitimate children of 
Hai-woud^ a daughter, who claimed as the person intended by the 
description of “ the eldest child,” it was contended, that though 
by the determinations, that have taken place, no one can claim 
under the description of a child, but such as can claim as a le¬ 
gitimate child, (a) yet upon the circumstances appearing in 
evidence, the situation of Harwood's family, not unknown to 
the testator, a family of illegitimate children, recognized by their 
father as hi.s children, that daughter was entitled to the annuity 
falling in, as persona designata in this will. Upon that excep¬ 
tion I was of opinion, there was not sufficient to entitle an ille¬ 
gitimate child to claim ; for, whatever the real intention of the 
testator might be, and though it could hardly be supposed, he 
had not some children then existing in his contemplation, yet as 
the words are “ the eldest child,” such persons only could be in¬ 
tended, who could entitle themselves as children by the strict 

(ajl Fern. 268. I'or. 44. 1 Att. 581. 1 Fea. 268. Bialer's note, 
231. Co. lit. 271. 6. 

fajp. 48.—v. Fawdry, ante, vol. v. 530. 
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rule of law ; and no illegitimate child can claim under such a' 
description, unless particularly pointed out by the testator, and 
manifestly and incontrovertibly intended, though in point of law 
not standing in that character. Notwithstanding ^ evidence 
of the testator’s knowledge of the situation of this family, I did 
not think, that entitled these children to claim under this des* 
cription. Therefore I over-ruled that exception. 

Another claim is now brought forward by another daughter of 
Harwoodhy the same mother; who being bom after the marriage 
of her parents has certainly a right to claim as the eldest child ; 
provided, the testator did not intend upon this will a disposition at 
a given period. With respect to this the first consideration is, 
whether upon 'this will enough appears to prove, the testator 
intends^d, that immediately upon his death these annuities 
should take place ; whether the whole produce of his property, 
though portioned out into annuities, was not manifestly intended 
to be divided among all these annuitants in different propor¬ 
tions, according to the degree of their annuities ; and I am of 
opinion, that it is neither more nor less than a division of the 
whole 'nterest of his fortune, that might arise during the lives 
of any of the persons there named, be it more or less, in pro¬ 
portion to their annuities, except the two given to Harris and 
Parsons^ which I lay totally out of the case upon this question; 
with the qualification, that if any die, there should be a substi¬ 
tution in the room of the first dying. I am not under the ne¬ 
cessity of saying, which are to be considered the great annui¬ 
ties. I consider all as the great annuities for the purpose of 
entitling the child of Harr, ood to the first, that might fall in. 
In the view I have of this will it makes no difference, whether 
the right of survivorship and of substitution in favour of the 
person described as the eldest child of Harwood attached upon 
the first or the second of the annuities now vacant. 

The next question is, whether, as upon the death of the first 
annuitant there was no person answering that description living, 
that annuity was to be divided among the survivors, or to be 
suspended, and the profits to accumulate, to see, whether any 
such person should come in esse. It is clearly established by 
De Visme v. Mello^ (d) and many other cases, that, where the 
testator gives any legacy or benefit to any person, not as per¬ 
sona designator but under a qualification and description at any 
particular time, the person answering that description at that 
time, is the person to claim; and if there are any persons an¬ 
swering the description, they are not to wait to see, whether 
any other persons shall come in esse: but it is to be divided 
among those capable of taking, when by the tenor of the will he 
intended the property to vest in possession. That case was 
much considered by JLord Thurlow / and seems to have settled 
the law upon the subject. The first question is, whether it is 
clear, the testator meant, any given set of persons should take 
at any gpven time: if so, it is clear, all persons answering that 


faj lMn.C,C. 537. 
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Jlescription, whether born before or afterwards, * shall take ; but 1801. 
if there are no such persons, it shall not suspend the right of 
others : but they shall take ; as if no such persons were substi- 
tuted. Before that case this point was not quite so clear: Datis. 
Singleton v. Singleton^ and Ayton v. Ayton, (a) Where the 
gifc is to all the children of A. at 21, if there is no estate for [ *50 ] 
life,* it will vest in all the children coming into existence, until 
one attains the age of 21. (1) Then that one has a right to 
claim a share; admitting into participation all the children then 
existing : so, if it is to a person for life, and after the death of 
that person then to the children of A, the intention is marked ; 
that until the death of the person entitled for life no interest 
vests. When that person dies, the question arises, whether 
theie are then any persons answering that description: if so, 
they take, without waiting to see, whether any others will come 
in esftty answering the description. If it is given over in the 
event, that there arc no children, and there are no children at 
that period, the person to whom it is given over, takes. It is 
clear, this testator meant these annuities to commence at his 
death ; and that each annuitant should receive a proportionable 
share of his fortune, with benefit of survivorship and right of 
accruer, subject upon the death of the first annuitant to the sub¬ 
stitution of the eldest child of Harwood. Upon the death there¬ 
fore of the first annuitant, unless there was some one, who had a 
right of substitution in the room of that person, and there was 
no such person, it was to go among the survivors. The person 
substituted, viz. the eldest child of Harwood.^ not having been 
then in existence, cannot now claim. That construction is 
much fortified by the manner in which it is given over ; for it 
is perfectly clear, he meant the persons, to whom it is given 
over under the description of the heirs of Francis^ to take upon 
the death of the persons, to whom it was first given over. 11 
the construction contended for is to prevail, those persons, sup¬ 
posing all the other annuitants, claiming by survivorship, were 
dead, must wait not only the death of the survivor, but also 
the death of Harwood; for during his life there would be a 
possibility, that a child might be born; who upon that con¬ 
struction might say, he was the survivor. That would be quite 
contrary to ihe words and what must be supposed the intention. 

Much stress was laid upon the event of the former exception; 
that nat having in his contemplation the illegitimate children, 
or at least not having described them sufficiently, he might mean 
a child hereafter *to be born. But that does not follow ; that, ^ ; 

because Ly incorrect words he had not described his intention, 
so as to enable the Court to determine in favour of an illegiti¬ 
mate child, I am on that account to make a different determi¬ 
nation on this point. It appears, he must have intended a per¬ 
son existing at the time any of these annuitants dropt^ or to 

fa J I 3ro. 542. note. 

{(1) See Braikjhrd ei nx, v, Heyward, 3 Desaiu. Out. Rep. 18. 290.{ 
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1801. borrow an expression from the case of Thelluson v. Woodford, 

y’v>J (a) of which we have heard so much lately, all the candles must 

Goivbet burning together. That must be the intention; and he 
Datis. could not mean, that there might be a person in embryo, to 
come out after the deaths of all die annuitants. 

Upon these grounds, and upon the construction of the wiU 
being of opinion, that the interest in these annuities was* in¬ 
tended to vest in possession, and unless there was some person 
to claim under the substitution, the whole interest would sur¬ 
vive to the others until the death of the last survivor, and that 
there was no person to answer that description at the time the 
event took place, 1 think, the Master was right in rejecting this 
claim and the exception must be over-ruled. 

I shall not decide the question; which of these are to be con¬ 
sidered the great annuities. 

faj Ante, vol. iv. 227. 


PILLSWORTH V. HOPTON. 


Injunction to MR. Thomson for the plaintiff moved for an injunction to 
ncrtmmte^^^ *'®strain the defendant from committing waste. The defendant 
against defcn- was in possession: the tenants had attorned ; and the plaintiff 
dantin po^es. leaving brought an ejectment, had failed in it; but, as the bill 

title. Lord Chancellor. —I do not recollect, that the Court has 

ever granted an injunctic a against waste under any such cir¬ 
cumstances : (1) the defendant in possession; the tenants 
having attorned: the plaintiff having failed in his ejectment: 
r *52 ] both setting * up pretences of title. I remember perfectly being 
told from the bench very early in my life, that if the plaintiff 
filed a bill for an account, and an injunction to restrun waste, 
stating, that the defendant claimed by a title adverse to his, he 
stated himself out oi the Court as to the injunction. 

His Lordship having inquired, if the bar knew any instance', 
and none being produced, would not make the order, (o) 

faj Davis v. Leo, post. 1784.} 


May 6.8. MUCKLESTON t». BROWN. 

Bill by the THE bill stated, that the plaintiffs were coheirs at law of 

heir at law Isaac Haxuktns ; who being seised of the manor and estates of 
against residu¬ 
ary devisees, legatees, and executors; suggesting a secret trust, undertaken at the request of 
the testator, either not legally declsKd, or, if so, *’oid as to tiie real estate, and written ac¬ 
knowledgments by the defencunts of an intended trust for charitable purposesthe will dsd 
by equal legacies to tbem, and some particular expressions, importing a trust. A general de- 
mutter to the discovety^d relief was overruled. 


J(l) There is, however, an instsmee where decirion do not appear. See the note to thiV 
It was granted; Skukrick v. Ouerrand, 2 De- case by Chancellor Desausture.^ 
sauB. Bep. 616, but the grounds of the 
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’Overseal^ in the county of Leicester, applied to the defendants 1801. 

ffrwUns Brown, and the Reverend Thomas Gisborne, 
and to the Reverend John Hepworth, to act as trustees in the Mvck^btos 
jcution of certain trusts ; upon which he had devised or be- Bbowv. 
^•j'thecl, or proposed to devise or bequeath, all the rest and 
r jue of his real and personal estate not otherwise disposed 
t)' ’ aiid that they or some or one of them having agreed to 
idke jjpon themselves, or himself, the execution of the trusts, 
as H. did then or should duly declare, he made his will, 

dated the 9th of Aufc^st, 1793 ; reciting, that the plaintiifs were 
his coheirs ; and specifically devising certain estates to each of 
tin m, and o another person respectively in fee ; and giving 
several legi:ie-; and as to all and every other his real estates, 
wh itsocvcr and wheresoever not before disposed of, and the 
residue oi 1-..S percoudl estate, subject to the payment of his 
debts ''iicl legacies, he gave and devised the said real and per¬ 
sonal ej-latvs unto his good friend and relation Isaac Hawkins 
Brown, E.’'q, also to his kinsman, the Reverend Thomas Gis- 
boni!\ of &,(. and ^onn Hepworth, Rector of E^^ging'ton in the 
coi:ntv of DcrI'it, and their heirs ; and he appointed them to be 
executors of that his will. 

Bv a codicil, dated the 29th of November, 1796, the testator 
reciting, that since the making his will he had purchased two 
small farms, one at Overseal, the other at Hilton in the County [ 53 ] 
of Derby„ gave and devised such lann and all his lands and es¬ 
tates at HiUon aforesaid to the Reverend Thomas Gisborne and 
his heirs for ever; and as to the farm at Overseal he devised 
the .iame to Gisborne and drown and to their heirs ■ “ upon trust 
for the like uses and purposes as my manor and estate at 
Overseal now stand limited.” Hethe^gave several legacies $ 
concluding with legacies to Brown and &mborne of 1000/. each ; 
all which legacies or sums of money he directed to be paid to 
the several legatees by the executors named in his will within 
twelve months after his decease. 

The bill farther stated, that Hepworth died in the life of the 
testator in 1795 ; and the testator died upon the 6th of February 
1800 ; that the defendants entered upon and took possession of 
the residue of the testator’s real and personal estates ; that the 
manor of Overseal was not specifically devised ; but was inclu¬ 
ded in and passed by the general devise of all the resi¬ 
due of his real estates j that no use or purpose was by the 
will or otherwise declared of the same; and it appears by 
the codicil, that the said manor and estates at Overseal should 
be held by Brown, Gisborne and Hepworth, upon certain trusts. 

The bill then stated applications to the defendants, and their 
pretences, that the plaintiffs are not entitled as co-heirs to the 
residue of the real estates, the same being by the will ar '1 co- 
^cil devised to the defendants absolutely; and charge^, that it 
is manifest from the codicil, that the -devise was to them as 
trustees; ^d that the testator did not intend them to take any 
beneficial interest in the residue of his real and personal estates ; 

. and that they were so fully convinced, that such was the pur- 
Voi. VI. 7 
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1801. pose and intendon, that they have repeatedly acknowledged the 
same; particularly Gisborne in a letter to Brotvn ; which the bill* 
vcKUBToir . and whicn, as far as it was material, was in the follow- 

Bbowjst. ing terms: 

** It was as early as the spring of 1789, and probably earlier, 
that the testator explained his intentions and wishes upon th'^ 
subject in question to me. To the best of my recollection the 
“ testator stated, that he proposed to bequeath to his heirs at 
law in certain proportions the estates he had inherited ; and, 
“ after providing for Miss Wilkinson^ and, I presume, for any 
[ *54 j “ specific * legacies, to bequeath the whole residuum of his estates 
f ‘ real and personal to his executors, not however for their pri vate 
“ emc’uments, but in full confidence, that conformably to his in- 
“ tendons they would have laid out the whole of it in charity or 
^ for charitable uses ; I think, those were the precise terms : 
“ and am certain, they fully explain his meaning. He then 
“ mentioned tlie other executors ; and proposed to me to be a 
“ third; to which I assented ; and assured him, I would faith- 
“ full), perform accordingto his intentions my share of the trusts 
(for so I considered it,) if it should ever devolve upon me. 

“ He said, we must repay ourselves out of the residuum all ex- 
“ pences incurred in executing his intentions. I understood 
“ him also to mean, that we were not to have any specific le- 
“ gacies. I have a faint recollection, that he said, we might 
“ keep what we thought fit for our trouble: but I did not hear 
“ him say any thing, that would have authorised me, even sup- 
posing he had left me no specific legacy, to retain for my own 
use, had I been so disposed, any thing material ; and I have no 
idea, I should have thought it right to have taken any thing. 

“ I understood him t^ave had public chainties, primarily at 
“ least, in his own vi*; though I do not say, exclusively.— 

« Though I cannot absolutely recollect his using the word“pri- 
« vate,” I am particularly sure, that appropriating to private 
“ charity whatever we might find ourselves legally excluded 
from assigning to public charities would fulfil the spirit of his 
« intention. I expressed my wishes to him, that his will should 
“ specify, that the bequest was not intended for our private 
“ emolument, but for charity : but he intimated decidedly, that 
“ it would not be done without invalidating the bequest.— 

« Whether he distinctly named the mortmain (fi) or other 
statutes, as those, which in that case would destroy the be- 
^uest, I cannot say positively. 1 asked him to ^ve me some 
»information as to the particular kind of charity, to which 
“ he would have his executors appropriate part or the whole of 
n his bequest: but he always replied, that we should be the 
» best judges, or to that import. I requested written direc- 
tions. His answer did not excite in me any hope, that he 
« would ^ive any. He once said, it would be veiy large ; ap- 
» proaching to 200,000/. Many years after the original disclo- 
sure of his intentions he expressed a wish, that a farm he had 


foj 9 Geo. 2. c. 36. 
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purchased should go to the benefit of the descendants of the 
^ family, from which he purchased ; and said, he must do some- 
“ thing for the poor of Barton ; talking of settling 12/. a year or 
“ some such sum. His conversation afterwards threw no far- 
“ ther light upon his intention.” 

The bill then set forth a statement, drawn, out by the defen¬ 
dant Brow7i^ of his conversations with the testator, and his 
opinion of the intention ; the material parts of wtiich are, as 
folloM’^s: 

“ February 10,1800. The first time I saw him after Mrs. 
“ Hawkins's death he said, he intended to leave the residue of 

his real and personal estate to me and giving reason 

“ to suppose, we should have discretionary powers as to the ap- 
“ plication ; unless we received particular directions ; which I 
“ expected. I considered it to be his intention, that a considera- 
“ ble part was to be disposed to charitable uses, and another 
“ part perhaps considerable was to be given in private donations, 
“ not only to those, who were objects of charity, but to persons 
“ who had claims upon his generosity; one of whom he de- 
“ scribed; and all of whom I hoped he would have mentioned 
“ in some papers of his own writing ; and that a thu d part I 
“ might legally reserve to my own use; though it was never 
“■ my intention to do so; because he said, I might keep what I 
“ pleased to myself. The impression upon my mind was not 
“ altered by subsequent conversations, except in the following 
“ particulars. He told me, he had made another will; but had 
“ not made any alterations (except as to executors.) He told 
“ me, he intended to leave me a Specific legacy ; which I gues- 
“ sed to be 10004 In one conversation I said to him, the real 
“ estate might be affected by the mortmain act. He said, it 
“ was impossible ; because I and Gisborne or tiie other execu- 
“ tors (for I do not recollect, whether it was after the altcr.ition 
“ in the trusts) would have the full and legal right to the whole 
“ residue ; the distribution would be our own act and deed; or 
“ to that purport.” 

The bill farther stated, that the defendants pretend, the tes¬ 
tator has by some writing or otherwise declared the trusts, up¬ 
on which they and Hepworth were intended to take the residue 
of the real estate; and that they are willing to hold the said es¬ 
tate to and '* for the objects of such trusts; and charging, that the 
smd testator hath not legally or in any effective, manner declar¬ 
ed the said trusts, and, that if he hath declared .the same, they 
are as to the real estate of the testator, of which he was seised 
at the time of his death, null and void,-prayed a discovery ; and 
that the plaintiffs may be declared entitled as co-heirs to the 
residue of the testator’s real estates, an account of the residue 
of the real estates, and the rents and profits received by the de¬ 
fendants, and general relief. 

The defendants put in a general demurrer to the discovery 
and relief. 

The Solicitor General^ Mr. Romilly, and Mr. Cox in support of 
the demurrer. this case stood upon the will alone, it would 
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1801. be without question a devise of the whole beneficial as well as 
legal estate to the defendants ; but upon the codicil it will be 
ucK^KRTOBt ^ trust is declared of the estates at Overseal; or, if not 

BeoWit. declared, the intention of the testator, that they should not be 
taken beneficially by the executors, is manifest. The trust does 
not appear. It is not sufficient for the plaintiff to show, th"t 
there might be a disposition for some person by some other in¬ 
strument. It might be in trust for the heir or a stranger*; but 
that person coming for relief must show, that he is entitled to it. 

It is not however to be admitted, that this is the interpretation 
of the codicil. Though awkwardly expressed, it may be refer¬ 
red to the payment of the debts and legacies ; to which by the 
will, the residue of the real and personal estates is subject.— 
There is therefore a plain and obvious sense to be attributed to 
these words in the codicil without referring to any otlier trust. 
From the legacies given to the executors by the codicil, ICXX)/. 
to each, it might be contended, that it is impossible they should 
take the bcnchcial interest in the whole of this property ; but in 
all they receive under the will they have a joint estate ; and 
these Vgacies are distinct: the intention therefore is perfectly 
consistent; to give them a joint interest in the general residue 
and a separate interest in these legacies. 

The next consideration is as to the circumstances stated by the 
bill. There is no suggestion of any fraud by the executors in¬ 
timating to the testator, that he need not declare the trusts in 
writing: but they would execute his objects. The whole moved 
[ Sr ] from him of his own accord. In those cases also the bill is filed 
by the person, against whom the fraud is directed ; viz, the le¬ 
gatee. These plaintiffs endeavour to show, a trust was declared, 
not to give effect to it, but to disappoint die intention. "I'hat 
circumstance distinguishes this case from Cottington v. I'lHcher; 
(a) where the admission of the trust was required by the per¬ 
son claiming under it. With respect to the application of that 
case to this it is farther to be observed, that it turned upon the 
admission j and Lord IJardivtcke says, it ii»ight have been dif¬ 
ferent, if the defendant had demurred. This liill represents, 
that no trust was declared : but upon the will there is a trust; 
viz. the payment of the debts and legacies. The effect of the 
papers stated in the bill is an admission by the executors, that 
they do not consider themselves entitled as to the ^hole or part 
of the property to take it to their own use. But how is the 
Court entitled to look at those papers, as evidence of a declara¬ 
tion of trust either by the testator or by themselves ? Considered 
in the former light they can be only evidence of a parol decla¬ 
ration, such as by the statute of frauds (A) cannot have effect. 
These letters cannot have more effect than they would have had, 
if written by the testator as diiections for his executors to fol¬ 
low ; and even in that case according to the statute the Court 
could nt>t have looked at them. This is an attempt to make use 
of a parol declaration of the testator, evidenced in this manner ; 
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which by the statute cannot prevail. But consider, what these 1801. 
papers are. One of the defendants says, he does not recollect, 
that the testator used the word “ privatebut a disposition to 
private charities would fulfil the spirit of his intention. Sup- Bnoww. 
pose, this had been incorporated in the will; and he had said, 
his leading wish was to dispose of the whole in public charities : 
but if that could not be, he gave them power to dispose in pri¬ 
vate charities in any way they could : it would have been com¬ 
petent to him to give that direction, and to them to execute it; 
and the Court would not interl'eie. 

A 11 the qtiestions, that can arise upon this state of the case, 
were before the Court in Adlingtonv. Cann.^i ) How could the 
Cou! t draw the line as to the proportion to be given to charity ; 
as L(jrd Hardwicke states the distinction there ? These defend¬ 
ants give very' contrary accounts of the intention. Your Lord¬ 
ship will be under the same difficulty, that Lord Hardivivkei^t [ 58 
upon that occasion ; and the uncertainty here is much greater. 

If this is considered as a declaration of trust by the defendants, 
that cannot avail the heir. They may dispose of it in charity ; 
and if they do it by an invalid instrument, that disposition would 
be void ; and the estate would remain in them ; as if that in¬ 
strument had not been executed. The statute of mortmain does 
not apply to a devise to a trustee ; in whom the devisor has a 
confidence, that he will dispose of it; as the devisor himself 
might ha\e done in his life. That discretion may be exercised 
so that it will not interfere with the statute. 

As to the discovery, having prayed relief, to which they arc 
not entitled, a general demurrer holds, according to the late 
cases ; though formerly otherwise. 

Mr. Mansfield.^ Mr. Lloyd., and Mr. Fouhlavtjue for thr platn~ 
fjffs .—It is clear, an express trustee, if no trust is tleclared, can¬ 
not take for his own benefit. The disliop ofCloynr v. Young., (/;) 
and Lord Gui!JJord'fi case, (r) 'J hose are cases of personal 
estate : hut the law is stronger as to real. So, if in any way it 
legally and sufficiently ai)pears, that the testator intended to give 
the est:ite for purposes forbidden by the mortmain act; or it 
fails for want of any'^ requisite : Has not the heir a right to a 
dis eovery, to make them admit or deny, that the estate was 
devised to them in trust; and that they agreed to take it upon 
that trust ? Either no trust was declared : or, if any, it is b\ 
parol. In either case the beneficial interest results to the heir'; 
who does not require an intention in his favour. Are not the 
defendants to answer, whether the trusts are forbidden by the 
statute of mortmain ? If these papers are contradictory, yet they' 
expressly show, there were trusts: which is enough for the 
heir. It would be a gross evasion of the mortmain act to say, 
that though the trustees admit, the estate is devised to >'iein 
upon trusts, prohibited by that act, yet it is not void 4 as there 

fcj 3 Jltk. 141. 

foj p. 58.—Seethe references in the note fh), ante, vol. iii. 371. vol. v. 189. 

fhjx Ves. 91. fcj Lord JJorth and Gvildford v. Purdon,2 Vet, 495. 

AubM V. Mvrrajff ante, vol. v. 149. and the references in the note 158. 
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1801i is no obligation upon them but that of honour; and they msly 
dispose of it in a manner not prohibited. That would be a gift', 
not by the trustees, but by the testator; who had by binding 
Itnowir. * them in honour compelled them to comply with his inten- 
r *59 ] tion. Whatever argument there might be at the hearing, 
if the devise is void at law, what reason is that for refusing ♦o 
answer ? The construction, that the words in the codicil “ upon 
“ trust for the like uses and purposes as my manor and estate 
“ at Overseal now stand limited,” can refer to that part of the 
will, which subjects the real estate to the debts, is impossible. 
Why would not Thyn v. Thyn («) and the other cases of that 
class apply, where the bill is filed by the heir ? If the trust is 
not sufficiently declared, why is not he to avail himself of it ? 
Shall these defendants, having agreed to take the estate upon 
trust, take it discharged of the trust ? In this sense it is a fraud 
upon the heir: a secret trust; which, if inserted in the will, 
would be void ; and the heir would take. Cottington v. Fletcher 
goes the whole length of deciding this cause for the plain¬ 
tiffs ; though Lord Hardwicke appears to rely on the admission 
in the answer; for it is perfectly incomprehensible, that, if the 
Court will decide upon the answer, they will not compel an 
answer. In Adlington v. Cann there was no charge, that the 
estate was given to them in trust; and that they agreed to take 
it upon trust; and it cannot be concluded, that the Court 
would not have compelled them to answer as to that. Neither 
is it there stated, that they had acknowledged, the estate was de¬ 
vised to them in trust. The discovery, to which tlie plea was 
put in, was, whether by some parol declaration the testator had 
not said, he gave them the estate in trust. Lord Hardwicke's 
argument is, that it is dangerous to say, the statute of mortmain 
had over-ruled the statute of frauds, and to admit parol evidence 
in such cases. In this case there is no such question. The 
whole goes upon the ground, that they accepted as trustees j 
and have clearly expressed that by writing under their hands. 
As to the personal estate upon the codicil they are clearly 
trustees by their legacies. If there is any thing in the bill, 
which, if admitted, the Court would execute, as a trust or an 
agreement, it follows of course, they must answer; and Cot~ 
tington V. Fletcher is in point to that. Lord Hardwicke de¬ 
termined Adlington v. Cann upon the uncertainty of the paper: 
the defendants denying,- that there was anv trust, except what 
ajppeared upon that paper: but if the fact had been admitted, 
#60 1 that the defendants were trustees * for charity, there would have 
been no occasion for parol evidence. The ground, upon which 
the Bishop of Cloyne v. Toung proceeded, was, that it was 
clear, the executors were not to take beneficially; which was 
all that was necessary. In Lader v. Loder there cited, (a) 
even as t^ what was not exhausted by the particulm* purposes 
of the trust there was a resulting trust for the heir. The bur- 

fajl Vem. 296. Other eases of that nature are collected in the note, antef 
voi. iu. 38, 39, to Pyrn-v. JHaeMtmt. 60.—2 Fes. 96, 
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{hen is not upon him. The law gives it to him ; if the trustees 1801. 
canAot show a disposition of it for their benefit. In the At- 
tomey-General v. Dupplessis (6) the words of Chief Baron Muci^iistoit 
Parker upon Adlington v. Conn are—But Lord Chancellor Bbowit. 

was of opinion, that they should answer. And yet there 
“ a ould have been a disability and loss of the estate by the 
“ m5rtmain act, 1736 ; if it had come out, that it had been for- 
“ meijy devised upon a trust for charitablt* uses.” (c) That 
decides this case; for in 1740 they had pleaded; but Lord 
Hardwicke said, they should answer. They did answer ; and 
produced that paper unattested ; and said Acre was no other 
trust. The reason, upon which they were compelled to answer, 
was, that there was no penalty, forfeiture, &c. but the disability 
to tale arose from the policy of the law. 

The case of Bishop v. Talbot cannot be distinguished 
from Adlington v. Cann. George Bishop by his wil\ after 
some legacies, reciting, that he was possessed of a certain estate 
as to four-tenths, as to his own share, he gave the same to 
Thomas Talbot and his nephew Bishops their heirs and assigns 
lor ever in trust; and he gave his personal estate to hold to the 
use of them, their executors, administrators, and assigns, for 
ever, upon condition to pay his debts, funeral e.^peuses, 8cc. 
and the residue of his personal estate he gave to them. Tlie 
bill was filed, stating a secret trust. Exceptions were taken to 
the answer. By the second answer the defendants stated, that 
they had a memorandum in writing ; which they believed to be 
that of the testator, with no witnesses ; reciting the will, &r. 

Md declaring to them, the executors, the true intent and mcan- 
ing, that he had given the real and personal estate in trust for 
charitable purposes specified; and they stated, that they be¬ 
lieved, the premises were not devised upon any secret trust for 
charitable uses, or to be disposed of otherwise than in the will. 

It caine before Sir Thomas Sewell; who said, he did not think, [ 61 ' 
the principal matter would be the validity of the paper writing; 
the question was, what would be the effect of the answer j sup¬ 
posing there was no paper : admitting, there was no trust for 
charitable purposes, except what was mentioned in the answer, 
this is a sort of disclaimer upon their part; and the question is, 
who shall have it ? The accounts were decreed ; and after¬ 
wards upon farther directions it was declared, that the devi.i(' 
of the real estate, subject to the debts and legacies, and the 

costs, was to be considered as a resulting trust for the heir ai 
law. 

In Byle v. Edwards (a) a secret trust for a charity was held 
void ; and there was another case, Martin v. Hutton. {l>) In 
this case upon the distinct engagement alleged in the bill, tc 
undertake such trust as the testator should declare, the plaintiff*' 
are entitled to discovery. The circumstances in Qottington 

• 

(h) Park. 144. fc ) Park. 160. 

Ca) MSS. at the Roll? 6th F -bniaiy, 1772. 

fa J p. 61.—In Chancery before Lord JPortMngtm, 1769. 

. fhj In Chancery before Lord Camden, Nov. 1766. 
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Fletcher did not call for what Lord Hardwicke is represented to 
have said: it was so palpable, that the plaintiff could not entitle 
himself to the estate, that it was immaterial to give him the 
discovery. The case was in March^ 1740; and Adlington 
C'ann in July in that year. The deiFendants did there rely on 
the plea only; and no notice is taken in Atkyns of what passed 
upon the discussion of the plea; but it is stated in Barnardikton, 
(c) That case is very different from this upon the previo^is en¬ 
gagement by these defendants, binding the conscience, and the 
privity between them and the testator as to his purpose; but 
there the devise being perfect by the will was to be affected by 
something dehors the will; to which the devisees were strangers; 
and resting upon the production of a paper not executed ac¬ 
cording to the stat*’te of frauds. 

As to the right of discover)^, certainly in some late instances, 
where there has been a clear (lemand at law, and a bill has been 
filed for discovcr}?^, also praying relief, a general demurrer has 
been allowed : but the contrary practice formerly prevailed. 
In this case however the Court has a concurrent, and in some 
respects a peculiar, jurisdiction. There is no trust what¬ 
soever in Avriting j and it is doubtful, whether a Court of 
Law would suffer the answ’er, admitting the trust to be read: 
Rondeau v. Wyatt, (a) 

The Solicitor-General in reply. —Can the true construction of 
the statute be, that a declaration of trust not according to the 
statute shall be obtained by compulsion from the defendants ? 
Sir Thomas Sexvell in the case before him considered the answer 
as a disclaimer ; but if they had by a demurrer protected them¬ 
selves from answering, the jurisdiction of the Court would not 
apply. The result of Adlington v. Caiin is, that all the material 
points arising in this case upon the statute of frauds were before 
Lord Hardwicke in that; who decided, that he would not give 
the relief prayed. The plea was ordered to stand for an answer 
with liberty to except: then all the benefit of the plea was saved 
to the hearing. 

With respect to the discovery, in Collis v. Swayne (Jf) the 
former practice was overturned; and that has been followed ever 
since. 


Lord Chancellob stating the case with great particular!t\’, 
delivered his opinion. 

This bill is filed both for discovery and relief. It is far from 
my meaning to state, that it does not invoh'e many very import¬ 
ant considerations ; but upon the whole I shall do better by de¬ 
livering the opinion I entertain at this moment, with the reasons, 
upon which it is formed, and giving an immediate opportunity 
of rehearing the argument, in case that opinion should be wrong, 
than by withholding the judgment, which at least upon the 
ground vf any argument my own mind at present suggests I do 
not hope to mter, delay the parties in the opportunity they have 

{eJZ Barnard. fa) 2 Hen. Black. 4 Jlro. C. C. 480. , 
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V. 
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'oy a rehearing to offei 
cart suggest to itself. 

It is observable upon the iriterrogatlng part of the bill, that part 
does notin the terms of it coni»ect itself with any trust necessarily 
confined to a secret tru.>t for ch’>ritable purposes. J agree, if all Theinterro* 
the allegations of the bill are necessarily confined to such trust, the gatJrgj part of 
interrogating part must be construed according to the ^'i*^^g*^trc„n 3 trae<lb^ 
*pa^; and is not to be considered more extensive than the eRin/ 
propositions, out of which those interrogateries arise. But it part; and not. 
will be seen, whether the allegations do not substantially em- consider 
brace cases of trust far beyond the purpose to devise on cue u f I'l 


[ * 0 : 


hand, and carry into executton on the other, a mere trust to' 
charitable uses ; for stating declarations of trust eftectual or iu- 
efFectual, tne bill states a case, in which the heir maj’ be clearly 
entitled ; for there is no doubt, if the trust was ineffectually de¬ 
clared in its origin, or being effectual becomes ineff ctual, the 
Cestuy que trusts, or a part of them, ha^ ing died in the life of 
the testator, independent of all questions as to the statutes of 
fraud or mortmain, the trustees would take upon trusts ineffec¬ 
tual in part or the whole. The bill prays a discovery ; and that 
the plaintiffs may be declared entitled as co-heirs at lav' to 
the residue of the real estate, and an ai cfuint j and th» general 
prayer, which frequently has been said to iiivoU c every thing, 
might be taken as a prayer, that the tide deeds might be deliv- ii tlie plaimitt 
ered up ; but in my view of the case, and admitting the rule. cntiileci 
which 1 should be very sorry to find altered, since I left 
Court, that where you pray both discover)' and i ehei, if not cii- 'j ^ ^ tiis- 
titled to the relief, you are not to the discover), I <lo not exam- cov ji v, . 
ine, whether the general part of the prayer understood as ask- 
ing a general discovery of deeds, &c. would or would not sup- 
port the bill, if the other part could not ; for, independent of 
that, in my view of the case this demurrer cannot be maintain¬ 
ed ; and in cares, which this bill might possibl)- bring forth, re¬ 
lief might be due, even if it should turn out, that the defendants 
do not recollect, that any thing relative to charitable uses was 
in the purpose of the testator. I have not any concep¬ 
tion, that any answer they ever will put in will vary the case : 
but I moist suppose, that it is possible, these defendants may 
upon their oath give a different account from that, Which the 
bill alleges they have git en. It is not immaterial, that the sug¬ 
gestion of the bill, that the testator applied to them to act as trus¬ 
tees, is much fortified in Gisborne*s letter; for it admits, he had 
communication with the testator as early as 1789. Th^* allega¬ 
tion is, that he applied to them to'act as trustees in the execu¬ 
tion of certain trusts; upon which he had devised or bequeathed, 
or proposed to devise or bequeath, die residue of his real and 
personal estate j and that they agreed to take upon thcT- the 
execution of the trusts; as he did then or should duly declare ; 
which, I admits means “effectually declare.” But still, if»t is 


{(1) Parker v. Carter et el. 4 Munf. 273, 
fir S.f ' VOt 

VoL. VI, 8 


1(2) Sec the note to Zeker v. Jtolk, atOe, 
1. lii. p. 4.{' 
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1801. necessary to put the case upon * that ground, that they had agreed 
v-'VN^ to accept the devise upon such trusts as he should duly declare, 
**®®“*™" I am not quite prepared to say, it is clear, that, if he made the 
Bhoww. devise, meaning at the time thereafter duly to declare trusts, 
r *54 1 and it happened, that he did not declare any, that sort of case 
^ would not be within the equity of this court; and whether, if 

they admitted, his will was made upon an undertaking, that 
they would execute such trusts, the heir would not have a fight 
to say, no trust was duly declared: the purpose therefore failed; 
and the trust results by law to him, not upon the intention, but 
upon the ground, that there is no intention ; and he is entitled 
to avail himself of that. Upon that ground therefore the bill 
must be answered. 

StroTsg as the U stator’s purpose appears upon Gisborne's letter, 
he did not feel himself quite equal to disappomtinghis heirs; and 
therefore he specifically devises some estates to them. If the 
case stood simply upon the will, the defendants are as to the 
personal estate trustees, not merely by virtue of the office, but by 
Equal legacies express bequest. The legacies of 1000/. to each of them in 
to two execu- codicil being equal legacies, the inequality in the amount ot 
Sonteu^ees testator’s bounty as to the real estate would not alter the 
ofthe residue inference, that they were to have only the office of executors ; 
undisposed of; jmd tJig equally of the legacies would make them trustees 
C^Tn^i^ity residue of the personal estate. I do not know a case, in 

as to the real which a legacy by a subsequent instrument has attached a trust 
estate. So, upon the residue under a prior instrument; but I do not know 

contrary ; and a strong inference arises, that thev 
given by a sub- should not have the whole, of wh’::h the legacies of 1000/. 
sequent instru-^ere a part; and that is very material here ; for it gives coun- 
ment. (1) tenance to the first allegation in the bill; that, before the bill was 
made, the testator applied to them to know, whether they would 
take the estates upon trusts, which he would or would not de¬ 
clare ; and it raises upon just grounds and principles a supposi¬ 
tion, that even between the dates of the will and codicil there 
might have been some uses and trusts, either effectually oi 
ineffectually declared, which attaching themselves upon the 
gift of the residue of the personal estate by the will would 
explain, why the testator gave the legacies of 1000 /. by the 
codicil to them, to whom by the will he had given the 
whole residue of his personal estate. Though it must neces- 
II 65 ] sarily be admitted, that if there were nothing more than the will 
and codicil, I must put this construction upon the latter, that 
all these words “ uses, trusts,” &c. would be satisfied by that, 
which is really not, strictly speaking, a use or a trust, but a 
mere charge upon ^e real estate ; if it should be necessary to 
have resort to it in case of a deficiency of the personal estate, 
yet upon the will and the codh:il, attending to the particular 
nature of the expressions, and connecting me particularly of 
the expressions and the inference to be ^ence deduced, with 


{(!} See the note to Bsnnet v. Matehebr, antCt vol. i. p. 63.1 
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*the allegation, that the defendants did undertake to take by a 
devise exjyressive of some uses, intents and purposes, the Court 
is authorised to hold, that though this might have been the con* 
strucdon of the will and codicil alone, it may not be the con¬ 
struction, the whole case being taken together. 

In the allegation, that no use or purpose was by the will or 
otherwise declared, I construe the expression “ use or purpose,” 
as contradistinguished from “ trust.” Though in one sense a 
trust is a use or purpose, it is capable of being used in a distinct 
sense ; as I think it was by the person, who drew this bill* 
The latter part of that passage admits of two interpretations; 
that in fact the testator has not declared any use or purpose ; 
or, that in law he has ineffectually declared; or, that the 
effectual declaration made has failed. The question as to that 
must be answered by looking at the whole context. 1 do not 
think the defendants bound to answer the question, whether it 
is not manifest by the will and codicil, that they are trustees. 
That must be tried by the contents of the will and codicil. The 
letter of Gisborne discloses communications between him and 
ihe testator from the spring of 1789 tu the execution of the will 
and codicil; and Gisborne appears to have enjoyed a great deal 
of his confidence. It is most distinctly disclosed in that letter, 
that the testator projected an evasion of the law. Whether he 
looked to private donation or public charitjr, whatever was 
the nature of the charity he meant to establish, a distinct com¬ 
munication appears in this letter, that he dared not put his pur¬ 
pose in writing un account of the statute of mortmain. That 
is a purpose, in meting which I can go no farther than the law 
obliges me either on the part of him, who projects it, or of him, 
who promotes it by adopting the execution of it. On the other 
hand I can go no farther in destroying that purpose than the law 
furnishes the means. But the policy of the law requires, that 
courts of justi '.e should distinctly state, that it is incorrect con¬ 
duct in both parties, both him, who projects such a purpose, 
and him, who carries it into execution. Though there is 
great weight in the argument upon Adlington v. 6'ann, that if 
a trust is declared, yet if it is so loose and uncertain, how 
much is for charity, how much for private disposition, that the 
Court cannot see specifically, what is the subject, upon which 
the trust is to attach, it is very difficult, 1 agree, to attach any 
trust, I am not prepared to say, upon this letter alone the Court 
would be at much loss; or would feel much ctifficulty upon the 
statement of Brown. An intention is disclosed in that letter 
not altogether consistent with the other: but it is not to be de¬ 
nied, that each of those papers leaves a great deal to be dispos¬ 
ed of in charity, according to the declarations of the testator 
himself, and if the declaration of trust reserved to the defend¬ 
ants a power of disposing to such charities as they should think 
proper, I am not quite sure, the heir has not arignt to £all upon 
them to say, whether they have done so; or mean to do so ; 
and how much they mean to dispose of, and to ^ve him the 
. rest. It is a fmr subject of iwgument, whether Gisborne's ap- 
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IfiOl. prehension of the testator’s meaning would bind the Court; or 
MocKunov Court would not say from the apprehension of'the 

V, ” testator as to the statute ot mortmain, the purpose would apply 
3 bowv. to the whole of the property. 

A very material part of the bill is, the allegation, that the 
defendants pretend, the testator has by some writing or other¬ 
wise declared the trusts, upon which they were intended to take 
the residue of the real estate ; and that they are willing to hold 
upon such trusts; and charging, that the testator has not le¬ 
gally or in any effective manner declared the ti usts ; and if he 
has declared them, they are as to the real estate, of which the 
testator was seised at the time of his death, null and void. They 
might be void at his death, but good at the time they were creat¬ 
ed. Surely tl.i heir has a right to know, whether the trusts 
were legally declared, and continued effectual to the testator’s 
death. If bound to answer those questions, they may say, there 
was a trust, a writing; and that, if effectu^, they must act ac¬ 
cording to it. The heir may say, the trust was not well de- 
{ ] dared, or has become ineffectual in the whole or * in part. In 

this view of the case beyond all question the defendants must 
answer thi.s bill; and if they must answer as to any of the al? 
legations, it is very unnecessary to say at present, whether they 
must answer as to the other part. I will not prejudice that part 
of the case farther than by saying, that upon an allegation of 
this kind, a trust against the policy of the law, the Court does 
insist, they shall answer it. 

In Adlington v. Cann there was no trust upon the face of the 
will: but a paper was written afterwards, which clearly demon- 
ijtrates, that the testator’s intention was to devote the benefit to 
charitable purposes. If it rested there, it is clear a man can¬ 
not by an unexecuted instrument attach a trust upon real es¬ 
tate. But they pleaded the statute. That must have been al¬ 
lowed to be a good plea; unless the Lord Chancellor could 
have said, though they plead the statute, yet, if they answer, 
admitting the trust, it would be fit to discuss at the hearing, 
whether he would not give the heir the benefit of the resulting 
trust. Otherwise he would have allowed the plea at once ; for 
they would accept; because there was no answer to the charge, 
■that the defendants knew the secret trust, &c. They must have 
answered those exceptions, I think, upon the subsequent cases. 
When the cause came on again, the plea, the benefit of which 
was saved to the hearing, was certmnly beneficial; for it alleg¬ 
ed, that, if there was nothing more in the case than a will ex¬ 
pressing no trust, and a paper, that could not be read, and no 
admission of the trust by the defendants, there was nothing in 
the cause applying to the conscience of the defendants, or rais¬ 
ing the argument upon the policy of the law, or in favour of the 
heir; that if the intention cannot be effectuated according to 
law, he' shall take the estate upon the ground, that it is not 
effectually disposed of. In a subsequent case (a) Sir Thomas 


f a) The Attanney General v. Dupkatu, Park. 144-. ■ 
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'Parker^ who must have known Adlington v. CVznn, took upon 1801. 
himself to examine it; and when it was very material to be accu- V/v^ 
rate upon it; and he says, (^) expressly. Lord Hardivicke compell- 
ed the defendants to answer. If so, we see in a subsequent case, BaowK. 
how Sir Thomas Sezveli^ no mean authority, a judge very able 
and conversant in equity cases, understood it; and this appears 
also* to be the history of Adlington v. Cann by a note of Ser- 
jeant»iK//. In the case before Sir .SWye//the original an¬ 
swer simply stated the will. A farther answ er was required; [ 68 ] 

and by the farther answer the defendants stated that there was 
a memorandum, not duly executed according to the statute of 
frauds ; and that memorandum did certainly point to a dispo¬ 
sition of the real estate to charitable purposes. Sir Thomas 
Sezoell went a great length upon that, I confess. If he had said, 
the law would authorise him to hold that a sufficient denotation 
of an intention, that the devisees should be trustees, the difficulty 
would be, how he came to read that memorandum. But he 
took it in another way ; that, as they set forth the memorandum, 
they admitted the purpose of the testator, and put it, not upon 
the effect of the memorandum vi sud^ if 1 ma;,' so express it, but 
as taken as their admission. I doubt, W'hether that is quite 
correct reasoning: but still it furnishes an authority ; for Sir 
Thomas Sewell might be wrong in the fact, that that was an ad¬ 
mission, but his opinion is an authority in point of law, that, 
if there was an admission, he. would execute the trust. 'I'hcn 
it comes to this ; that the doctrine of the Court is, that the de¬ 
fendant shall answer in such a case ; and if he answers in the 
affirmative, there is a resulting trust for the heir. 

Cottbigton V. Fletcher does not affect this case. That cas< 
was upon the grant of an advowson contrar}' to the policy of 
the law, by a Roman Catholic in trust for himself. Afterwards 
he turns Protestant; and desires a discoverj’’ as to his own act. 

The defendant put in a plea of the statute of frauds; but by 
answer admitted the trust. Lord Hardivicke is made to say, 
that upon the admission he would act. (a) I do not know, 
whether he did act upon it; but it is questionable, whether he 
should ; for there is a great difference betw'cen the case of an 
heir coming to be relieved against the act of his ancestor in fraud 
of the law, and of a man coming upon his own act under such 
circumstances. It is there said, it might be different, if it had 
come on upon demurrer. The reason given is, that as this 
assignment was done in fraud of the law, and merely in order 
to evade the statutes, it was doubtful, whether at the hearing the- 
plaintiff could be relieved. Lord Hardivicke means to say, that, 
if the defendant admits the trust, though against the policy of 
the law, he would relieve ; but if he does not admit the trust, 
but demurs, he would do, what does not apply in the Icit it to 
this case ; the plaintiff stating, he had been guilty of a fraud upon {6^1 

the law, to evade, to disappoint, the provision of theLe^slature, 
to which he is bound t*-' submit, and coming to equity to be rc- 


ChJ Park. 160. 
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1801 . Ueved against his own act^ and the defence being dishonest, 
between the two ^cies of dishcmesty the Court would not Act; 

KMUToir would say, “ Let the estate lie where it falls.” That is not 
Bmwir. this case. 

Then as to the principle: why should it not be so ? Surely 
the law will not permit secret agreements to evade what upon 
grounds of public policy is established ? Is die Court to feel for 
individuals, and to oblige persons to discover in particular cases, 
and not to feel for the whole of its own system, and compel a 
discovery of frauds, that go to the roots of its whole system ? 
Suppose, the trust was to pay 100/. out of the estate ; and the 
devisee undertakes to pay it, if it is not inserted in the will: this 
Court would have compelled an answer, on the ground, that 
the testator would not have devisedtiie estate to him, unless he 
had undertaken to pay that sum. (a) The principle is, that the 
statute shall not be used to cover a fraud. If that is so between 
individuals and upon an individual claim, there is surely a 
stronger call upon the justice of the Court to say upon a private 
bargain between the testator and those, who are to take ap¬ 
parently unde” his will, which is to defeat the whole of the pro¬ 
visions and policy of the law, that they shall be called on to say, 
whether they took the estate, as they legally may not do, for 
charitable purposes. It is very difficult to say, that, if the justice 
due to individuals obliges them to disclose in the one case, the 
justice due to the public shall not oblige them in the other. I 
am very glad to find upon the authorities, that they are to make 
the disclosure. It is difficult to say in sound argument, that the 
principle of policy is not sufficient: but I do not mean to decide 
upon this. The other grounds, that I first stated, are quite 
sufficient. If I am bound to say, whether the bill stating the 
letters does or does not make a difference, I can find no au¬ 
thority, that the defendants shall not answer, whether they put 
the declaration of trust in writing. 

Upon the former of these grounds therefore I over-rule this 
demurrer. 

aj See cases of that kind refened to in the note, ante, vol. iii. 38, 39. 


r TO 3 WALKER n. FROBISHER. 

Jifay 7. 

usidr-^e*^ar. THE object of the bill in this cause was to quiet the plaintiff 
bitratorhavingtn the possession of his mill; after he had recovered damages 
received eii- in two actions against the defendant for using his mill in a man- 
dence after no* 

tice to the parties, that he would receive no more; in which they acquiesced. (1) 

Under a. reference to settle the matter in ^fferenee, and award sucn alterations in the de¬ 
fendant’s v/orks as to tiie aibitrator should seem necessary, regard being had to their state at a 
particular ] )eriod, an awaM directing no other alteration thm t&t parts <n the machinery, which 
were made; of wood, shcnildbe made of cast iron, was held a due execution of the authonty. 


1(1) See Pasmurtv. Pettit & Pat/ard, 4 Dali. 271.| 
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iier, that impeded the use and enjoyment of that belonging to the 
plaintiff- When the cause came on before Lord Rosalyii^ his 
Lordship with the consent of the parties directed a reference to 
Mr. Bmfield to settle the matter in difference between the par¬ 
ties, and award such alterations to be made in the defendant's 
works as to him (Mr. Busjield) should seem necessary; regard 
bein^ had to their state previous to June 1794. 

Thp arbitrator by his award found, that the working of the 
plaintiff's mill had not been impeded to any material extent, if 
at all, by the alterations of the defendant's ; regard being liad to 
their state previous to June 1794; and he directed, that the de¬ 
fendant’s works should be continued in the same, state, as they 
Were ; but that, as they were made of wood, and easily alterable, 
certain parts of the machinery should be made of cast Iron. The 
award did not direct any other alteration. 

A motion was made to set aside this award upon the lollowing 
facts disclosed by two affidavits: 

At one of the meetings the arbitrator expressed his opinion, that 
the inlets to the defendant’s mill were too deep ; but not so much 
too deep as the plaintiff insisted they were ; and that the truth lay 
between them. After several witnesses had been examined on 
both sides in the presence of the parties or their attornies, the 
arbitrator advised the parties to produce no more witnesses; de¬ 
claring his determination to examine no more witnesses in the 
cause : but on the day, which he had settled for finally arranging 
his award, and on which he had directed the surveyors to attend, 
whom he was authorized to call in, and had called in, for the 
purpose of assisting him, three persons attended on the part of 
the defendant; and the arbitrator examined those three per¬ 
sons ; and took minutes of what they said ; although no person 
attended on behalf of the plaintiff; and the arbitrator then made [71 
his award, as above stated. 

The arbitrator by his affidavit stated, that he had examined 
all the witnesses produced before him on either side at different 
meetings for that purpose ; and having fully made up his mind 
on the subject, on the 3d of February he appointed the surveyors 
to meet him on the lOth for the purpose of preparing the award: 
but, one being unable to attend, he had adjourned to a future 
day to make his award. On the 10th of February several per¬ 
sons came into the room, where the deponent and the surveyors 
were, unattended by the solicitors on either side; and did men¬ 
tion some circumstances relative to the matters in dispute; of 
which the deponent believes he made some minutes: but Ae} 
were at the same time told by him, that he had previously satis¬ 
fied his mind on the subject; and he should proceed to make his 
award. 

The affidavit farther stated, that nothing, which passed, uacl 
the least weight with him ; and that the award contain^ his de¬ 
cided opinion before the 10th of February and since; and he 
denied to the best of his recollection having said at any meeting 
that the defendant’s inlets were too deep, or having expressed 
^tny opinion whatsoever on the subject. 
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Loru Chancellor.—( a) —^This award cannot be supported. 
The arbitrator, having been named by the late Lord Chancellor., 
is, 1 am well assured, a most respectable man: but he has been 
surpiised into a conduct, which upon general principles must be 
fatal to the award. It does not appear to me, that he has by the 
award improperly exercised the authority ^ven by the order oi 
reference: but on account of the t.ansaction, that took place on 
the 10th of February^ the award cannot stand. He had exa> 
mined different witnesses at different times in the presence oi 
the parties. He recommended to them not to produce an^ 
more witnesses. To that recommendation they accede; and 
in effect say, “ Upon the view of what is disclosed to you, do 
“ what is right between us.” After this he hears these othei 
persons ? and he admits, he took minutes of what was said. It 
did not pass as mere conversation. It does not appear, that 
he afterwards held any communication with the other party ; or 
disclosed what passed to him: but the arbitrator swears, it had 
no effect upon his award. I believe him. He is a most re¬ 
spectable man. But I cannot, from respect for any man, do 
that which I cannot reconcile to general principles. A judge 
must not take upon himself to say, whether evidence improperly 
admitted had or had not an effect upon his mind. The award 
may have done perfect justice; but upon general principles it 
cannot be supported. (6) 

relatione. ("b ) .i9nte, voL'ii. If. 

72.^Ex relatione, (bj See Jhkinaon v. Abrahatut 1 Soo. & Pid. \7S, 


(a) Mr. Sutton and Mr. Heald in support of the motion re-' 
ferred to Morgan v. Mather; (h) as stating the grounds, oa 
which awards might be set aside ; within which they insisted 
the facts disclosed by the affidavits brought this case. They 
contended farther, that the arbitrator had not pursued his au¬ 
thority ; and the answer admitting, that the mills were not in 
the same state, as they were previously to y«ne, 1794, was 
conclusive against the defendant: and the arbitrator was bound 
to award such alteration as would bring them to that state. 

Mr. Lloyd and Mr. King in support of the award urged, that 
the parties had pi'oduced all the evidence in their power on 
either side ; and the affidavits do not insinuate, that any new 
evidence was or could have been produced. They insisted, that 
the award waj consonant to the order of reference, to award 
such alterations as to the arbitrator should seem necessary ; and 
there was no necessity for him to award any alteration, if he 
did not think it requisite. 

Upon the last point they were stopped by the Lord Chancel¬ 
lor ; who said, in that respect the arbitrator had properly ex¬ 
ercised his power. 
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• • PULTENEY t». WARREN. 

April 22. 24. 

THIS cause arose in conbcqucnce of the final decision of the 
causes of Lady Cavan v. Puitency^ and Lord Darhngton v. mesne profits, 
Fulleney^ (a J concerning the validity of the leases granted by since the title 
the late (General Piiltenrij of several houses in Sackville Street^ 

PiiCydiUy. 'I’he result of those suits being against the leases, p^pcutors, up- 
this bill was filed against the executors of the late Dr. IFarren^ on the special 
one of the tenants, for an account of the mesne profits in respect 
of the house occupied by him Irom ya/i/^ ITDl, when the pos-was prevented 
session was required by the plaintiff, to yu/y, 1T97. troni rocover- 

The circumstances and dates were these. Upon the 2d 
yw///, 1790, Dr. Warren and the other tenants received notices ©f 

to quit. Upon the 5th of July 1791 a formal demand to quitlawan.I uy an 
was served upon them. In Trinity Term 1791 an ejectment . 

\ras brought in the Court of King’s Bench by Sir 
Puheney against Spottiswood^ an under tenant of l..ad 3 ’ Oaoan, wlioultim.-itely 
one of the lessees: who by a rule of the Court was admitted to 
defend the action in the room of Spottisuvood. The demise in 
that ejectment was dated the 6th of July. Issue was joined upon 
a plea of the general issue ; and at the trial after Michaelmas 
Term 1791 a special verdict was found ; W^hich was argued in 
Easter Term 1794; and a final judgment was obtained by 
the plaintiff upon the 24th of May^ 1794. Soon afterwards 
Lady Cavan sued out a writ of error returnable in the House of 
Lords. In Easter Term l794 other ejectments were brought 
by Sir William Pulteney against Df. Warren and all the other 
occupiers; who pleaded the general issue ; and in Trinity Term 
following under their application to the Court of King’s Bench 
an order was made in each of those actions, that the proceed¬ 
ings should be staid ; the defendants undertaking to abide the 
event of the s*'ecial verdict in the cause against Lady Cavern^ 
and not to bring any writ of error for delay. Upon the 7th 
of May 1795 the juQgment obtained against Lady Cavan was 
affirmed in the House of Lords. I he bill of Latfy Cavan^ Dr. 

Warren, and the other tenants, was then filed; and the bill of 
Lord Darlington ; and upon the 1st of May 1795 the order for [ 7^4 ] 
the injunction was obtained in those causes; with liberty to move 
to dissolve it, in case the plaintiffs should not set down their 
causes for hearing in Michaelmas Term ensuing. Under that 
Order the injunction issued upon the 29th of July ; and, the 
causes not being set down pursuant to the order, a motion to 
dissolve the injunction was made in Michaelmas Terra, 1795. 

That motion was refused. Upon the 3d of yune 1797 Lord 
Darlington'*s bill was dismissed; and upon the 3d and 19th of 
yune the order was made in the other cause, retaining th. bill 
for 12 months ; the plaintiffs to be at liberty to bring £|ftions in 
consequence of their eviction; and an inquiry was directed, 
how the assets of General Pulteney were disposed of; and the 


Ca) Reported ante, vol. ii. rol. iii. SUA 

VoL. VI. 9 
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Idbl. injunction was dissolved. Upon the 16th of December 179t 
the minutes of that order were varied by inserting a direction, 
^ that the plaintiffs should not take out execution in those actions 
Wamuk. till farther order. Upon the 17th of yune 1797 Sir William 
Pulteney moved the Court of King’s Bench for leave to enter 
up judgment against Dr. Warren; which was ordered in 
Trinity Term. IJ^on the 22d of yune 1797 Dr. Warren 
died. Upon the 29tn of yuly following possession was delivered 
by his executors. 

The bill represented, that the plaintiff was prevented by the 
order, made by the Court of King’s Bench for staying the pro¬ 
ceedings, from entering up judgment against Dr. Warren ; and 
that before the necessary application could be made to that Court 
for leave to enter up judgment, the bill was filed by the tenants i 
upon which the injunction was obtained. 

I'he defendants by their answer insisted, that they ought not 
to account for the mesne profits demanded by the plmntiff; the 
same not being recoverable at law or in equity ; and suggested, 
that the plaintiff stood by, and allowed Dr. Warren to lay out 
considerable -urns in improvements. They also filed abill against 
Sir William Pulteney^ praying a discovery as to that among other 
things, and whether Sir William Pulteney did not know pre¬ 
viously, that the lease was void. The answer to that bill stated, 
that most of the expensive alterations were made before the de¬ 
cision of the point; that the defendant never concealed, but 
avowed his intention to break the lease, if he could; that he did 
[ 75 ] not know, in 1794 or 1796, that Dr. Warren had laid out large 
sums ; and that the estate was managed by his agent. 

A treaty had been entered into tor ascertaining the mesne 
profits, and making an allowance in respect of the improve¬ 
ments : but they could not agree. 

Mr. Alexander^ Mr. Romilly., and Mr. Dowdestuell^ for the 
plaintiffs. —This plaintiff stands in a situation very different from 
the abstract case of a person seeking relief in respect of the 
mesne profits merely upon the death of the defendant. The ap¬ 
plication for equity raises a very different case. The question 
however is so considerable to the jurisdiction of the Court, that 
it is proper to argue it as an abstract question; as if the circum- 
st^ce of the injunction did not occur. The great objection 
will be, that there is no authority for such a demand. Certainly 
there is no particular case to be found; but it stands upon prin¬ 
ciple ; and relief of the same nature is granted in cases, where 
tiie claims of justice are not so strong. The nature of this 
claim at law and of the obstruction is to be first ascertained.— 
The difficulty arises from the axiom, “ actio personalis moritur 
cum persona.''^ That is not universally, or even generally, true. It 
holds generally in the case of a tort: but trover and many other 
actions^ though in the form of a tort, are really clidms of pro¬ 
per^. There is a great distinction even at law as to the action 
not surviving against an executor in respect of the cause of ac¬ 
tion and in respect of the form of action. Instances of the for¬ 
mer are, actidtis of assatdt, battery, 6cc. But where the form of 
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'die action is a tort, but it is in substance a claim of property 
and a du^ demanded from the assets of the testator, in res¬ 
pect of his having enjoyed a benefit, as hi the action for mesne 

S rofits, the action would survive ; either an action for money 
ad and received, or for use and occupation ; according to the 
circumstance of possession either by the defendant himself 
or by a tenant. In Hambly v. Trott (aj Lord Mansfield fully 
discusses this distinction. 

Next, what is the particular nature of the impediment at law ? 
The case of Birch v. Wright (bj shows, that courts of law have 
said, by perhaps too narrow a construction, that having once 
treated the defendant as a trespasser, the plaintiff shall not bring 
an action for use and occupation. But in this case that arises 
from an accidental and collateral circumstance, his obstinacy in 
refusing to deliver possession, and putting the plaintiff to an ac¬ 
tion of trespass. There can be no question, tiic legal duty sur¬ 
vives on account of the benefit to the estate. It is not also the 
invariable rule of tliis court to act in aid of a legal duty, where 
the objection is only of form ? Though no direct, precise, autho¬ 
rity upon the abstract question can be produced, it is said by the 
Solicitor General in Dormer v. Fortescue^ (a) and not denied at 
the bar or by the Court, that there are many such cases. The 
only denial of it is in the argument of the late Attorney General 
fbj ID. Curtis V. Curtis : (cj and upon principle and cases bear¬ 
ing the closest analogy the question must be determined with 
the plaintiff. In the Bishop of Winchester v. Knight faj the Lord 
Chancellor in granting the account of the ore and timber points 
evidently at the distinction; which is more developed by Lord 
Mansfield in the case in Cowper. The principle is precisely the 
same upon the possession of an estate and the profit arising from 
digging ore or cutting timber. There is no distinction between 
waste and any other case. The action of waste dies with the per¬ 
son, as the actir'n of trespass for mesne profits: but in both the du¬ 
ty is imposed upon the assets in respect of the benefit received. It 
may be said, the habit of the Court to grant accounts of this na¬ 
ture is founded on the difficulty of ascertaining the quantum of 
damages. But what difference arises upon that? The Court 
acts only in aid of the legal remedy; and where that legal right 
against the executor does exist, the Court will act in support of 
it; and will not suffer the right to be without a remedy. In 
Taylor v. Crompton fej a, (tifficulty was stated in recovering at 
law : and upon examiiung the record it appears, the bill was 
retained, with liberty to the plaintiff to proceed at law. In 
Curtis V. Curtis nothing turned upon the circumstance, that the 
bill was retained; and the account of the mesne profits 
was decreed. Consider the nature of the title to mesne 
profits in the action of dower ; which is very analagous. 
At common law the widow was not entitled to mesne profits. 


faJ Camp. 571. Cb)! Term Rep. 378, 

Cdj p. 76.-8 Jtk. 124. fbj Lord Redeadale. (cJ2Bro. C. C. 620. 
CdjlR. Unu. 406. See Xerd Bterdmcke v. Vernon, ante, vol. iv. 411. 
Rua6. 95. 
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That right was given by the statute of Merton; J and 
* Lord Coke observes, ^aj was only recoverable in one form of 
action, the writ of dower, unde nihil habet. Upon what princi¬ 
ple then was the account decreed in Curtis v. Curtis^ but that, 
wherever a debt is fixed upon the assets as to the mesne pro¬ 
fits, this Court will enforce it, though the remedy should be en¬ 
tirely gone at law ? That is the first case, in which the re¬ 
medy was given for the mesne profits ; all the others being 
merely cases as to setting out dower. The inference, that there 
is no such limitation of the power of this Court as will be con¬ 
tended, appears even from the cases, in which relief was refused: 
and the objection, that will be stated, is not to be found in those 
cases : but they are put upon other grounds, intelligible, ana¬ 
logous to th principle of law, and not affecting the principle, 
upon which this relief is sought. It is clear, that even at law 
the title to mesne profits does not accrue before entry, or some 
act analogous, as that of bringing an ejectment; and in those 
cases the objection is, that for want ofthat there is no duty at law. 
In Hutton v. Simpson (bJ it was put upon that ground : but no 
idea was entertained of this objection. In Norton v. Freker (c) 
also it was put upon the same point; and no such objection was 
made, that the action for mesne profits cannot be maintained 
against an executor. Both classes of cases therefore establish the 
proposition, that wherever there is a legal duty, and a defect of 
remedy, the Court will give relief according to the circum¬ 
stances. 

With respect to the right of tenants in common against each 
other as to the mesne profits the hi tory of the law is singular. It 
appears, there is no remedy by the one against the other for 
mesne profits, unless the other was bailiff, (dj Littleton (ej 
says, if the one occupy all, and put the other out of possession 
and occupation, the latter shall have against the former a writ 
of ejectione firmsB of the moiety, &c. Lord Coke says upon that, 
the words “ and put the other out of possession and occupation'’ 
are materially added ; for though one take the whole profits, the 
other has no remedy by law against him; for the taking the 
whole profits is no ejectment. This mischief was not remedied 
until tne act for the amendment of the law ff J gave an ac- 
rion of account by one tenant in common against the other. ^1) 
Before that period the habit of this Court was, to grant relief 
upon the legal title in respect of the want of a legal remedy. 
Drury v. Drury, (aj Dean v. Wade, (b) The last case upon 
looking into the record appears to be precisely like the other, 
A trial at law was ordered; in which there was a recovery by 
the plaintiff of one moiety. The Court was disposed to direct 


p. re.—20 Hen. 3. c. 1. 
p. 77.—Co. Ut. 32. b. 
(c) 1M.524. 
feJ eSc. 322. 

('aJ p. 76.—Rep. Ch. 26. 


('bj 2 Vem. 722. the 6th resolution. 
fdj Co. Ut. 199. 6. 200. b. 

(f) ^ •Hnn. c. 16. e. 27. 

fbJ Rep. Ch. 26. 


1(1) Sargent v. Faraonsy 12 Msss, Bep. 149, { 
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an account: but no counsel appearing for the defendant, it was 
t6 be argued on his behalf on a subsequent day. There is no 
doubt upon that case, that this was the habit of the Court; 
though there was no legal remedy. In modem times the same 
^oint has been determined ; The Duke of Leedh v. Powell; fcj 
The Duke of Leeds v. The Corporation of New Radnor; fdj and 
the same principle is laid down by Lord Hardwicke in Benson 
V. Baldwin, (ej The whole jurisdiction of the Court is a com¬ 
ment upon, and establishes, this principle ; that wherever alejgal 
duty is disappointed by accident, this Court will support it: 
and there is not a dictum to the contrary, except what is said at 
the bar in Curtis v. Curtis. 

Next, as to the particular circumstances in this case: the 
dates show, the plaintiff was prevented from recovering by the 
application of the defendants and the interposition of the Court 
in consequence. Dormer v. Fortescue and many other ca^es 
ascertain, that this Court will give this account, where it !■ not 
essential; as where the plaintiff has occasion tci conic »o this 
Court for a discovery of a deed. All those instances of such re¬ 
lief upon the legal title are founded in Lonvenience : this i:, u[ion 
the stronger ground of necessity. 'Hxey come under a pretence 
of equity sufficiently plausible to induce the Court t-' i- 1 , ihem 
for a time ; but which ultimately tails. I'he pla.titid if not so 
prevented, might have executed his writ of possession inline-, 
diately, and then have commenced the action ; 2 Ch. Cas. 217. 
Tilly v. Bridges. (f J It is admitted, that from July 1791 to the 
death of Dr. Warren tut was wrongfully in possession ; that there 
is no legal remedy j that the plaintiff was prevented from avail¬ 
ing himself of the legal remedy he once had by the interposition 
of this Court upon the unfounded claim of the defendants. The 
institution of courts of equity, as Lord Mansfeldh 2 L^ expressed 
it, is to prevent substantial justice from being entangled in the 
net of form. Is the Court by a form, instituted by itself, to 
prevent a party having a legal remedy from availing himself of 
u ? The injustice is manifest. Suppose an unquestionable le¬ 
gal right to a sum of money; and from negligence or indolence 
nearly six years are suffered to elapse ; and then the creditor in¬ 
timates, that he means to bring an action, and the otlier should 
file a bill for an injunction; stating a great number of circum¬ 
stances founded in hetion, and so entangled, that it is impossible 
to put in an answer in time ; and afterwards it appears upon 
oath, that the Court was imposed upon by the plaintiff; could 
the Court suffer itself to be made the instrument of iniquity ? 
The case f a J\n^ Chancery Cases is exactly a case of that kind. 

Lord Chancellor.— There is a case in Shower's Parliamen¬ 
tary Cases i ChJ where a decree for principal and interest be¬ 
yond the penalty of the bond was affirmed upon the very gre .nd, 

(ejl Fe*. 171. rj) 2 J5re. C. C. 338. 518. (eJ l*Mk. 598. 

(fj Pre. Ch. 253. 2 Fern. 519. 2 Eg. Co. M. 588 

( aj Jfumymaua, 2 Ch. Ca. 217. 

fij V. Terreift Shaw, P. C. 15, 
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that the party was prevented from going on at law, while the 
demand was under the penal^. 

For the That stron^y fortifies the argument. The 

plaintiff could not brin^ die acdon for mesne profits, until the 
judgment was affirmed m the House of Lords t but if he could. 
It would not have been proper to do so* 

Mr. Mansjield and Mr. Fonblanque for the defendants. 
question can only be upon the particiuar circumstances, 'whe¬ 
ther the bill brought by the lessees gpves Sir William Pulteney a 
right to sue here for mesne profits; for as to any other equi^ 
the claim is against all principle, and the rules, that have long 
prevailed in this Court. If a legal demand has existed, which 
is gone by the death of the person, against whom it existed, 
this Courtas never upon the ground of accident enforced that 
demand against the representative. Death is not the sort of ac¬ 
cident, that gives such a jurisdiction. In Hamhly v. Trott it was 
determined, that trover does not lie against the executor, be¬ 
cause the plea is not guilty.’* It was never imagined, that 
because the action of trover is gone, this Court has a Jurisdic¬ 
tion. With respect to the timber, no principle will support the 
Bishop of Winchester v. Kniprht ; though certainly this Court 
has entertained bills inter vivos : Zee v. Alston : (aj probably 
on account of the difficulty and inadequacy of the remedy at 
law ; and that it was necessary to come for a discovery. The 
case in Bunbury is very obscure. Those cases stand by them¬ 
selves. In the old books a bill for mesne profits is talked of in 
a very obscure way; as if this Court had a concurrent juris¬ 
diction with the law : but that Las long ceased to be the law 
of this Court; which in later times has never assumed any ju¬ 
risdiction as to mesne profits. In fesus College v. Bloom (bj 
it was held, that a bill does not lie for an account of waste af¬ 
ter the determination of the estate of the tenant. The true 
grounds for coming here for an account of mesne profits are 
stated by Lord Hardtvicke in the judgment ( c Jupon Dormer v. 
Fortescue. The result is, that, where the plaintiff is obliged 
on account of a trust term standing out, or fraud, misrepresen¬ 
tation, or concealment, to sue here, and not at law, this Court 
will give the mesne profits ; but never, where there is a reme¬ 
dy at law i and Lord Hardwicke expressly disclaims the juris¬ 
diction ; and does not admit the latitude of the case in Vernon^ 
(d) There is no sense in what is said in Hutton v. Simpson 
as to there being no entry. In the other case cited from the 
same book the circumstances do not appear. The case of te¬ 
nants in common has no relation to any suit like this. Certun- 
ly the old law in not permitting an account between them was 
extraordinary: but before the statute there was no legal reme¬ 
dy ; as there is in thb case. The case as to rents proceeds 
^on this ground; that it was not known, what rent was due: 
The J^he of Leeds v. The Corporation of New Radnor i fej 
which is the common case; the rent being inconsiderable; and 

(aJ2Bn. C. C. 37. ante, voL L 78. (bYZ Jbk. S62. ft) 3 .»k. 129. 

rdj Atun. I Vem. 105. feJ 2 JBn. C. C. 338.518. 
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the landlord not knowing upon what part of the land to dis- 
tfaiii; and therefore the le^l remedy is gone. Those cases 
will not sustain this jurisdiction, where there is a plain legal 
remedy. It is contraiy to all experience, that the single cir¬ 
cumstance, that a party has by death lost his legal remedy, raises 
this jurisdiction, except upon mere personal injuries. It is ad- 
mitte'd, there is no authority; but it is contended upon the prin¬ 
ciple.* In Curtis v. Curtis all this doctrine was considered. 
The whole case proceeds upon the equitable right the widow 
had originally to come into this Court. In the Duke of Bolton^ 
V. Deane faj there was the clear ground of concealment and mis¬ 
representation. 

The only real question therefore is upon the circumstances of 
this case; whether what passed in consequence of the bills filed 
in this Court gives this jurisdiction: the plaintiff being by the 
injunction prevented from pursuing his legal remed). That 
cannot be maintained. He was stopped by the Court of King^s 
Bench till 1795. The moment the judgment was affirmed in 
the House of Lords, if he had applied here, he might have had 
leave to obtain judgment in the Court of King’s Bench. In¬ 
stead of that he took no step to enable himself to proceed in his 
ejectment. He ought to have applied to the Court; stating, 
that the party might die, and he mi^t be prejudiced. There¬ 
fore he is himself guilty of laches ; having rested for two years 
longer. The answer to the cases put off the statute of limita¬ 
tions is, that if a party is apprehensive of being injured by any 
such accident, the constant course of the Court is, to order the 
party not to set up the statute of limitations, or that five years 
have elapsed since a fine, &c. but that is done upon an appli¬ 
cation in the suit, in which the injunction is granted, by the 
party in danger from the delay, for an order to prevent that 
advantage being gained by the other. If he does not make the 
application, tha cannot be the subject of a new suit. To found 
the jurisdiction there must be an original equity, drawing with 
it as a consequence the account of mesne profits. It is an es¬ 
tablished rule, that, where one party has obtained a legal ad¬ 
vantage, he shall not be deprived of it, unless by an equity pri¬ 
or to that, which he can connect with his legal advantage- 
They must at least make out a case of higher equity; for if tiie 
equities are equal, the Court will not interpose against the le¬ 
gal right. The material point is, whether the defendants can 
with a safe conscience retain what is demanded. From the ab¬ 
sence of precedent the presumption, that there is no such prin¬ 
ciple, is not unfair. Many instances must have occurred, if 
such a principle, that wherever the legal remedy is gone, the 
Court will take jurisdiction, exists. In all the cases, the relief 
has been founded upon special circumstances, excluding die 
notion of any generm principle. In Bouverie v. Prentice (bj 
Lord Thurlow held, that this Court will not relieve in the case 
of a qtut-rent, where tii-' party has a remedy at law. The case 
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of the dowress is really an anomalous case; and is so treated 
in Mundy v. Mundy^ (a) subsequent to Curtis v. Curtis. 

If the plaintiff had laid the demise more recently, he might 
have brought his action for use and occupation, instead of tres« 
pass: but he has converted the occupier into a trespasser in a 
Court of law from th^ time his title accrued by laying the de* 
mise so far back ; and now wishes to treat him as tenant in 
equity. Having the choice of treating him as tenant or tres¬ 
passer he chose the latter. The impediment to proceeding at 
law is created by their own act. That cannot constitute a 
ground for coming here. A jury would have had to determine, 
not merely as to the rents and profits, but the quantum of da¬ 
mages. It M^ould have been competent to the defendant to have 
shown, th t the plaintiff was benefitted by an expenditure upon 
the premises far exceeding the rents and profits ; and therefore, 
that it was a case for nominal damages. This bill does not take 
in that consideration. It seeks dryly an account of rents and 
profits, without offering any allowance in respect of repairs and 
improvements; which would have been taken into consideration 
at law; the gist of the action being the extent of the damage- 
But whatever may be the rule at law, in this Court a case may 
arise so strong, that the defendants would be entitled to an al¬ 
lowance even beyond substantial improvements ; though in ge¬ 
neral the reference is confined to substantial improvements, to 
prevent it from being entangled. 

However harsh it may appear, that a party should suffer loss 
by the act of the Court, it would be more inconvenient to lay 
down, that the Court is bound to repair the defect of every ju¬ 
dicial act. The Court cannot do wrong to the party, accord¬ 
ing to the maxim “ actus legis neminifacit injuriamP Suppose, 
the order made by the Court was wrong: it does not follow, 
that the party, at whose instance it was made, is to forfeit any 
right, or repair the mischief occasioned by that erroneous order. 
In the case put of a creditor restrained, as it turns out, without 
any ground from suing within six years, in the event of the 
debtor's death before judgment, would the Court, in respect of 
the suspension of the action by the injunction and the loss oc¬ 
casioned by that interference of the Court, consider the plaintiff as 
a judgment creditor, having a lien upon the real assets ? There is 
no authority to support that. The cases coming nearest to it 
are those referred to by your Lordship; where by the effect 
of an injunction, restraining the obligee m a bond from proceed* 
ing at law, the amount of the principal and interest exceeds the 
penalty. Duvall v. Terry (a) perfectly establishes that; which 
IS also supported by Godfrey v. Watson. (A) The reason is, 
that the plainuff restraiiung the legal right by the very terms of 
his bill offers to do right. In those cases he must have 
prayed an account, and of course must have offered to pay the 
balance. The terms of the bill therefore gave jurisdiction..- 
Audeley v. Ward, (c) Supposing the abstract rule true, it will 

('a) Ante, vol.ii. 122. P- 83.—AVww. P. C, 15. 

3 Atk. 517. Cej Hardr. 136. 
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:\ot apply to a case, where the interposition of the Court is 
made necessary by the act of the party. In Taylor v. Compton 
(d) the Court made no order: but in Guest v. Barber^ ^ 
case exactly similar to that. Lord Kenyon^ though he retained 
the bill, said, he would dismiss it rather than decree an ac¬ 
count: the remedy being at law. 

The principle, upon which this relief is sought, is plausible ; 
but wpuld be attended with infinite inconvenience. If it is a 
principle of universal justice, it must apply to every Court. Sup¬ 
pose a personal action brought at law ; and from the pressure of 
business at the Assizes it could not be tried; and stood with 
a remanst to the next Assizes ; and in the interval the de¬ 
fendant dies : or suppose, the delay proceeded from the appli¬ 
cation of the party on account of the absence of a material wit¬ 
ness : though the act of the Court prevents the remedy from 
being available, the action cannot be sustained against the exe¬ 
cutor ; and the remedy is gone. In fact this plaintiff might 
have brought an action for mesne profits. It is clear, the ac¬ 
tion of ejectment, as now prevailing, originated in the time of 
King Henry 7. In Reeves (f) the histoiy of this action is veiy 
full and accurate; and agrees with what is stated by Lord Chief 
Justice JVilmot in Goodthle Tombs, (g') Previously to the 
reign of Hen. 7. the mesne profits were usually recovered be¬ 
fore the recovery of actual posse.ssion j and if the action for 
mesne profits is now the substitute for the “ ^lare ejecit infra 
terminumf it is to be considered entitled to the same effects, and 
is to have the same course of operation. But whatever doubt 
there may be upon that, it is settled, that trespass for mesne pro¬ 
fits maybe broughj pending a writ of error: Donford Ellys ; (a) 
and it follows, that it might be brought before the writ of pos¬ 
session ; which is suspended by the writ of error. The difficulty 
is, that to support trespass for mesne profits there must have 
bggn actual entry i (b) and it may be objected, that this plain- 
dPcould not consistently with that order have complied with 
that by entering. But by tire usual course of ejectments now, 
the defendant by entering into the usual rule is estopped from 
availing himself of that objection; and in Bell v. Clarke (c) 
delivery of a declaration was held a sufficient entry. Entry 
therefore is not of the essence of the action of trespass for mesne 
profits. The only use now made of the judgment in ejectment, 
where the party brings trespass for mesne profits, is, that the 
plaintiff is relieved from the necessity of showing his title by 
producing that judgment, and asking damages only in respect of 
possession from the time of the demise. He may ask the mesne 
profits from the time his title accrued, though the demise is laid 
within that time: but then his judgment will not avail him : 
but he must prove his title, (d) The former practice has ob- 


rd) Bimb. 95. re) 2 Bro. C. C. 61. * 

rfj Histoiy of the Common Law, vol. iv. 165. Cs) ^ If'Hs. 118. 

(jjj p.84.—12Jlfotf. 138. 

(6 J Stanyought v. Cornu, 2 Barnes 367. Ed. 3. 456. 
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tained from convonience : but the plaintiff is not estopped, if 
he chooses to go for the profits anterior to the demise. It is not 
necessary therefore in an action for mesne profits to show the 
judgment in the ejectment. The plauntiff may now, as he 
might before the time of King Hen. 7. treat the defendant as a 
trespasser; recovering damages from time to time, without pro¬ 
ceeding to recover the land itself. 

Mr. Alexander in reply .—^The reason, that no authorities arc 
to be found in support of this equity, is, that such applications 
are not frequent. In all other cases, where the claim of the 
plaintiff is a debt, the law does supply a remedy; as in the case of 
trover. It is peculiar to the combination of the two remedies, 
the action of ejectment, and the action for mesne profits, that 
this disap'^ointment of the plaintiff arises. In the case of a 
specific chattel, where the pretium affectionis has influence, the 
plaintiff at law can only have damages ; but this Court compels 
a delivery of the specific chattel, (e) So, before the Court of 
law exercised jurisdiction upon a lost deed for want of profert^ 
(a) this Court interposed. There is no reason, founded in sub¬ 
stantial justice, why a tenant should for six years have the pro¬ 
fits of the plaintiff’s estate without accounting for them. The 
Duke of Bolton v. Deane (b)\^iA strong authority for the plainuff. 
It was a case, not of concealment or fraud, but of innocent mis¬ 
take. If ejectments had been brought against all the tenants, 
before it was absolutely necessary, that would have been con¬ 
sidered oppression. The order restrained any farther pro¬ 
ceedings against the tenants, generally, without any limitation 
as to proceeding to judgment. After the judgment was affirm¬ 
ed, nothing but the injunction prevented ^e plaintiff from pro¬ 
ceeding against Dr. IVarren ; who lived about two years after¬ 
wards ; and the injunction was got rid of only three days be¬ 
fore his death. The opportunity of proceeding according to the 
ordinary form was therefore lost by the interposition of tj^i s 
Court upon his application. This case is therefore very diil|||[- 
ent from the case put of a remanet at the assizes, or the ques¬ 
tion, whether, as a general proposition, the Court will relieve 
against the consequence of its own act: this injunction being 
obtained, and the dissolution of it resisted, by the act of the 
party. The case in Shower goes upon the same principle. The 
answer to the argument from the rule not to gfo beyond the 
penalty always is, that the delay was occasioned by the appli¬ 
cation of the party. The remedy in such a case as this must 
be the same ; though the party does not remain before the Court. 
Though the practice in bills for tithes is to waive the penalties, 
it has been lately held in the Court of Exchequer, that if the 
discovery has been obtained by a bill not containing that offer, 
and the plaintiff afterwards files another bill for an account of 
the tithes, and sues for the penalties, he will be enjoined. The 
justice ^f the Court would be a mockery, if, because he had dis- 

("ej FeUa v. Read, ante, vol. iii. 70. 

(a) n. BSj—Read v. Brookman, 3 Term Rep. 151. See the note, 1 Fanb, 
Treat, Eg. 16. Ed. 2. fbj Fre. Ch. 516. 
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missed his bill^ and was not before the Court, he could not be 
itstrained from such a proceeding. 

The supposed possibili^ of proceeding in an action for mesne 
profits without obtaining judgment in ejectment, proceeds upon 
error. In every case, in which there is no actual entrj', but only 
the ordinary proceeding in ejectment, it is necessary in the ac¬ 
tion for mesne profits not only to have the judgment but the 
writ af possession. Even where the judgment is against the 
casual ejector, the writ of possession has been given in evi¬ 
dence : Aslin V. Parkin, (n) The principle is, that where there 
is no actual entry, as the injury is to the possession, it is ne¬ 
cessary in support of that action to show the possession exe¬ 
cuted. 

With respect to the repairs, which the defendants make a 
sort of set-oflF, that point was at issue in the bill filed by the te¬ 
nants ; and it was in evidence, that Sir William. Pulttney long 
before the formal notice to quit gave a general notice to all 
parties, that as soon as the existing leases should be determi¬ 
ned, he would proceed to set aside the farther leases ; and these 
repairs were made after that time. The defendants have pro¬ 
duced no evidence in support of their allegation; and there is 
a complete answer on the records of the Court. 

Lord Chancellor stating the case, and observing, that May il. 
the Court of King’s Bench in making the rule for staying the 
proceedings in the several actions of ejectment for some rea¬ 
son, not apparent, and perhaps, because they might think, there 
was a question fit to be agitated in equity, did not add as a 
term, that the defendants should bring no suit in equity, and No action of 

that it was clear, that, if there is any mode of recoven.’^ at law, 

, , ’ 1 .. • 1 1 " ’ mesne profits 

It cannot be by an action ot trespass tor mesne pronts, deliver- against the 

ed his judgment. executor. 

The plaintiff insists, that he has a remedy for these mesne pro¬ 
fits in equity; more especially, as he was by the act of the Court 
of King’s Bench and the subsequent act of this Court upon the 
application of Dr. Warren^ restrained from proceeding during his 
life; and that the plaintiff ought not to be injured by the conse¬ 
quences of that act, preventing him from pursuing his legal re¬ 
medy. In the argument at the bar it was considered, 1st, With 
regard to the claim, in case the plaintiff had not been restrained 
from proceeding by the acts of Dr. W'orren, in the Court of 
King’s Bench and m this Court; and it was said, that, though it 
is true, a personal action dies with the person as to the injury 
committed in the fact constituting die cause of that action, yet 
if the personal injury has been committed with a profit to the 
party doing that injury^ there is both in law and equity a re- [ 87 ] 
medy sufficient to extract out of his pocket that profit, whi . h he 
has reaped by his injurious act, and, that this bill maj be sus¬ 
tained upon the general ground. It was argued, that this is a 
principle, which may br demonstrated by the reasoning in Ham- 
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1801. bly y, Troff, as far as the doctrine of law is to be looked to ; 
and it is said very truly, that all natural justice is with the plain* 
^ tin; who is now clearly to he taken to be entitled both in law 
Wabbeit. and equity to the possession from the moment he made the de¬ 
mand i and if so, the mesne profits are consequential upon his 
obtaining possession ; and therefore it is at least according to 
natural justice, that he should now be placed in the same situ¬ 
ation, as if there had not been an adverse possession at law against 
him and these adverse proceedings in equit)*. It was further 
insisted, that merely from the circumstance of his having 
brought actions of ejectment, which action is founded in tres¬ 
pass, he cannot now maintain, upon Hambly v. Trott and oth¬ 
er cases, at least for the mesne profits accrued since the eject¬ 
ment, an action for use and occupation. With regard to that 
Birch V, Wriffht was cited. All which that case decides is, 
that in the ordinaiy* case of a tenant, if you bring an ejectment, 
you cannot afterwards bring an action for use and occupation, 
for the rent subsequent to the demise ; because having treated 
his holding as founded in trespass you shall not treat it as found¬ 
ed in contract. That case establishes this distinction ; thatthat 
rule will not apply to the time previous to the ejectment. There¬ 
fore if that doctrine is to be applied to this case, that authority does 
not preclude the plaintiff from trying, what he can make of tlie 
action for use and occupation for the time between 17’91 and 
1794; though it would preclude him from llie time of bringing 
the ejectment down to the recovery under it. If 1 was satisfi¬ 
ed, 1 ought not to interpose upon the special grounds in this 
case, I should yield so far to the. argument for the plaintift' as to 
that, that, finding it admitted, as it must l;e, that this is an ap¬ 
plication new, as far as it stands ujion general principles, if it 
could be maintained, that an action for use and occupation 
\vould lie, that action being foundt d upon c ontract, it would fol¬ 
low, that they might be considered as indebted to him, and he 
might have a remedy against the assets. But 1 feel so much 
doubt upon that point, whether an action for use and ciccupa- 
tion could be maintained, that I should not think my self authori¬ 
sed to make the decree upon the ground, that could maiiituiii 

[■ 88 ] that action, without first permitting an action to be brought up¬ 
on the terms of not setting up the ejectment, the statute of limi¬ 
tations, or any other legal bar, against that action ; but that it 
should be considered simply upon the plaintiff’s tide as it stood 
in 1791, without embairassment from the subsequent proceed¬ 
ings. 'Fhe difficulty I have in supposing, that action could be 
maintained, turns upon this ; that these parties claim under a 
tide neither adverse, nor altogether otherwise. Taking it to be 
adverse, as tenants claiming under a lease, which is contended to 
be effectual to bind the pMndff, that lease determines the terms 
of their holding; and the recovery must be upon the foot of those 
terms. ‘If they do not hold un^r that lease, they are not in the 
same relation to die plaintiff as the tenant stood in Birch v. Wright; 
for he had the character of tenant: but if you say, the lease 
was not binding upon the plaintiff, you destroy the relation of 
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"landlord and tenant; and then there h an adverse title ; and it 1801. 
fe difficult to say, they hold under that contract; which is the 
foundation of the action for use and occupation. rui.TJiHiiT 

If it cannot be put upon that ground, or if it is not thought Wabreit. 
prudent so to put it, the next question is, if in no form of action. The simple 
th.it can be devised, this question^an be tried at law, has case of tlic 
the Court upon the general case, without adverting to the cir- occupier^IJl 
cumstances of this case, a jurisdiction to say, these executors shall not sustain a 
account for the mesne rents and profits ? To put that question l>ill for an ac- 
correctly, I must for the present lay out of the case the fact, that 
Dr. Warren was with a variety of other persons a defendant in under the 
a Court of Law, and a complainant with those persons in this head of acci 
Court; and I must look at him as being alone arid individual!)- 
a defendant in an ejectment; under which the plaintiff has not 
been able to obtain possession, until it happened, that by the 
accident, as it is called, of his death the plaintiff cannot p -oceed in 
an action of mesne profits. I agree, it is impossible to consider 
the mere circumstance of his death as that species of accident, 
against which this Court would relieve. It is admitted, this case 
is new in its kind. It is contended however, that the demand 
upon the general principle can be supported by analogy to other 
cases. Upon the best consideration on that head they have not 
been able to state any case, strictly speaking, analogous. I feel 
very strongly, that this claim is founded in natural and moral 
justice ; and if it could be sustained upon the general prin¬ 
ciple, the C’ourt would he very strongly inclined to support it: 
but if it is to be determined upon the general principle, it must [ 89 
he decisively put upon that ground, and not ujjon an analogy, 
which will not hold. With respect to the analogy, the bills by ^ ^ 

infant!, have gone upon the ground of infancy, and the character, 
in which the other party was considered to stand, as a bailiff or jrrouiKl is m- 
rcceiver. As to the case of the heir, without going through th** 

JJ’jrmrr v. Fur^escue. and the other cases, v.diich were all dis- 
cu.ssed in Ftnckey. J fiGriiycroJt^ (o) ^ do not know- a case, in as iwilifl orrc- 
whic h the heir has claimed merely as heir an account, not stating ceiver. 
anv imijediment to his recovery at law ; that tlie defendant has, 
the title deeds necessary to maintain his title; that terms are m nierelvassuci., 
the way of his recovery at law ; or other legal impediments, unless some 
which do, or which may probably, prevent it; upon which pro- ^ 

bability or upon the fact the Court founds its jurisdiction. session of the 
Tile case of the dowress is upon a principle somewhat, and dt-eiK by tiir 
not entirely, analogous to that of the heir. An indulgence has 
been allowed to her case upon the great difficulty of determining-yho case oi'the 
a priori^ whether she could recover at law, ignorant of all the down ss has 
circumstances ; and the person, against whom she seeks relief, JUg 
as was strongly observed by the Master of the Rolls in Curtis v. arising (mm 
Curtis^ having in his possession all the information necess?’*y to her want of in 
enable her to establish her rights. Therefore it is consiaered formation and 
unconscientious in him to expose her to all that difficulty, to oflt^y^^rdcl 
which, if that information was fairly imparted, as conscience and fendant. 
justice require, she could not possibly be exposed. 

(aj 1 Bn. C. C, 289. 
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1801. The case of mines is very different upon another ground. 

There the bill will originally lie a^inst the party himself: if 
j know, that originally it could be brought against 

Wabrkn. the personal representative. The case of timber is also upon a 
Ground of the very different principle. Lord Hardvjicke says, the case of the 
! mines is in the nature of a trade ; and as to the timber, the 
tureofau^i equitable jurisdiction is put by him upon this; to prevent a mul- 
as to timber. ’ tiplicity of suits; and the Court having jurisdiction with regard 
the account to the waste takes the whole together; but he states expressly, 
th<fjuriBd*ic°” if there is not a ground for an injunction to restrain waste, 

tion for an in- ^he party must go to law. fAj 

junction. * The case of tithes is also very different. When severed they 

tit^tu^u^belong to the tithe-owner. It is an acquisition of property, as 
on the proper- Stated in ilambly v. Trott^ put into the possession of a party; 
ty in the tithes, who Ought to give it to another. 

There must Upon the Bishop of WiTichester v. Knight therefore and all 
be either a dif- these cases, there must be either a difficulty to recover at law, or 
cover^aUaw ^*^*^*^» concealment, &c. which enables the party to say otherwise 
or fraud, con- gone to law he would have recovered. There 

realment, &c. is therefore no analogy arisingfrom these cases. If I was obliged 
f *90 ] to decide, whether this claim could be supported upon the general 
principle, I should wish to hear the case further argued, before I 
should venture to introduce a new decision upon this subject. 
But I am relieved from that by the special circumstances of this 
case ; which make it unnecessary to decide upon the general 
principle. The plaintiff must now be taken m this Court to 
have had a clear legal right to the possession as early as 1791. 
In that year he brings an ejectment against one occupier. The 
bill does not inform me, why he abstained from bringing eject¬ 
ments against the others till 1794. In that year he brought 
ejectments against all the tenants; and then they in a mass 
feel the justice of his acting against one only ; and they make 
an application, a very proper application, to the Court of 
King’s Bench to restrain him from proceeding against them, 
upon this ground, distinctly stated, that they hold by the same 
title as Lady Cavan ; and that it was equitable that action should 
decide the question between the. plaintiff and all of them ; 
praying, that the plaintiff should not be at liberty to proceed 
one step farther against them ; undertaking, that the recovery 
against Lady Cavan should bind them, as far as the law was to 
deal between them j asserting therefore, that the plaintiff acted 
with great propriety in forbearing to bring actions against them 
till 1794. In law therefore they identify their case with 
Lady Cavan's. It was not adverted to in the Court of King’s 
Lpon amotion Bench, that there was a manifest call of justice upon them t(» 
for a new have done more; and I am entitled to say so upon their ordinal^- 
P*^*^***^® »taking care, that inquiries shall not prejudice the ulti- 
niate rights of parties by the effect of their rules, operating as 

would take injunctions. If a verdict had been obtained in an action for 
care, that the 

Tight of the plaintifT should not be prejudiced by the death of the defendant. 

CbJ Jesia Col!, v. Bloom,3 .Mtk. 262 
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images, which that Court might think excessive, they would 1801. 
hardly grant a new trial without taking care, that the plain- 
tiff in the interim should not lose all benefit of the **”*•’'*»*» 
-itverdict by the death of the defendant. 1 allude now to the rule warrek. 
with great propriety adopted in the case of Lord Dorchester (a) i #9 j i 
and a gentleman in the west of England. It would have been ^ 
perfectly just in this case to ha\e said, the defendants should put 
the pimntiff in the situation, in which he would have been, if 
they had not interposed. That however was not added. I do 
not stay to examine, whether it was necessary, that the judgment 
in the ejectment should precede the action for mesne profits ; 
but if it was necessary, the plaintiff could not avail himself of 
the judgment, affirmed in 1795, on account of £he bill filed ir 
this Court; insisting, that notwithstanding the recovery at law 
still it was against conscience, that the plaintiff should have the 
possession on account of the circumstances, making it equitable, 
that he should not avail himself of his legal rights. Upon that 
ground the injunction was obtained. If that injunction was 
not capable of being maintained at the hearing, and it was not 
suggested to the Court to provide against accident as to the 
mesne profits, I cannot agree, that it is the plaintiff’s fault; be¬ 
cause he does not ask enough. It is the duty' of the Counsel to 
inform the Court; and if they do not, and the Court happens 
not to have acted upon its information up to the point, which it 
ought to have reached, it is bound to relieve the party, as far as 
it can, from the injustice, to w'hich the shortness of its proceed¬ 
ings may have exposed them. If upon the application for the 
injunction the question had been put, whether the Court would 
expose the defendant in that cause to the hazard of losing the 
rents and profits of the premises by the death or insolvency of 
the plaintiffs, and the Court had been reminded of the justice 
due to the defendant in its full extent, it is impossible iliat in- 
junedon should have been granted without the terms, that a fair 
rent for the premises should be brought into Court from time 
to time, that the Court might be in possession of a fund, that 
would enable it to do justice, whatever accident might happen 
during the time necessary for the consideration of the question, 
whether he, who had recovered at law, could sustain the benefit 
of that j udgment. 

It has been said by Mr. Fonblanque^ the action for mesne pro- Whether 
fits may be maintained, though no judgment has been obtained in * ^fits 
* ejectment. I will not trust myself with the decision of that {juiintaincd be- 
question in this cause. In Nortm v. Frecker (a) Lord fore judgment 

Tvicke says, trespass will not lie for mesne profits, till the posses- 
Sion IS recovered by ejectment. (1) I will not say, there can be * 
no action, founded upon the old learning: but under these cir- <• J 

CaJ PkydeU v. The Earl of Dorchester, 7 Term Bep. 529, 

faJp.92.—l.atk.S24. . 

1(1) Where the lenn o" the plaintifF in covered, yet he may proceed for damages for 

S 'ectment expires befoi'e the tria^ although the tre8paas,andfortbe mesne profits. Brown’s 
le possesdon of the pn^oty cannot be re- Lessee v. GaJBxmay, 1 Peters’ Rep, 292.| 
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1601. cumstances 1 am not bound to determine that; for, if in the 
ordinary action for mesne profits the plaintiff might have reco* 
PcLTxwBT what he now seeks in equity, and if under the circum- 

Wabriix. stances of this case he has been restrained from proceeding in that 
action, and all conscientious views of the case require me to say, 
he would have been restrained in any other action from receiv¬ 
ing them, it would be very hard, that, because he did not make 
the experiment, whether that other species of action could be 
maintained, the Court will give him no relief. If there be a 
principle, upon which courts of justice ought to act without 
scruple, it is this ; to relieve parties against that injustice occa¬ 
sioned by its own acts or oversights at the instance of the party, 
against whom*the relief is sought. That proposition is broadly 
No relief laid down in some of the cases. The case, m which the Court 

tcrest would not relieve, though the interest went beyond the penalty 

be^on^he ofbond. Still Strikes me as a verj' strong case. If the plaintiff 
penalty of a submitted to nothing, by the mere circumstance of filing the bill 
sioned^^'tte would be taken to submit to every thing conscience and jus- 
deky of^e^ require. Upon that principle he would be held to do that, 
plaintiff, the which is just; and the Court duly acting with him would com- 

nbligor. pel him to pay the principal, interest, and costs, occasioned by 

nis delay. Itmaybe said, that is a relief given against a plaintiff, 
coming for relief. I consider these persons as plaintiffs, asking 
an injunction, and impliedly saying, they ask it upon the terms 
of putting this plaintiff in exactly the same situation, as if it had 
been determined, thev were not entitled ; for otherwise there is 
no colour of justice calling unon the Court to discuss the ques¬ 
tion, whether they are entitled to equitable relief. The case of 
a remanet at nisi prius was put. If the application is founded 
in fraud, or concealment, or misrepresentation, I am not pre¬ 
pared to say, a court of equity might not find the means of relief 
in that sort of case: but it is very different, where the party 
applies, not upon his notion of what the law is, but upon 
the fact; to the existence of which he does not administer by 
his conduct. Upon that it seems there can be no relief in 
r 93 1 equity ; for it is not the act of the parties ; but a necessity aris- 
*■ ing out of the act of third persons, affecting their rights; not 

done at the instance of either of them: the occasion not fur¬ 


nished by their acts. The rase was also put of a creditor pre¬ 
vented from obtaining judgmeni by the act of this Court; and 
the question, whether he ought to be considered as a judgment 
creditor. I will not sty, what the answer might he to the case, 
A creditor pre- put SO generally. A court of law always takes care, that a cre- 
vented by the ditor so prevented shall be put in the same situation, as if he had 
Court from judgment, and no such application had been made; and I 

obt^ning rather think, in every instance of an application for an injunction 

ju(^entput it is the duty of the Court to consider, whether the party ought 
titratior^M if have the benefit of his judgment; and if the Court de- 

he bad it. cidea wrong, I should be sorry, if the Court had not the means 
of reinstating him. 

The ground therefore, upon which this case is decided, is, 
1 that the res gestae show, that Dr. Warren has amalgamated and 
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mixed himself with the other tenants. The equity as to all of 1801. 
them arises from their joint act, operating to prevent the plain- 
tiff from having that redress at law, which in all moral proba- 
bility he would have had, if this Court had not interfered ; and Wahbek. 
which in all moral justice he ought to have had. I had con- 
sitierable doubt, how far back the account ought to go. It ought 
to go* back, as far as natural justice requires. Where there 
has been an adverse possession, and upon an application to this 
Court upon grounds of equitable relief the: plamtiff appears en¬ 
titled to an account of the rents and profits, if there has been a 
mere adverse possession, without fraud, concealment, or an ad- Aecount of 
verse possession of some instrument, without which the 
could not proceed, the Court has said, the account shall be taken the filing of 
only from the time of filing the bill ; for it is his own fault nottho bill, filed 
to file it sooner. But the question here is, not what relief is 
due to the plaintiff with regard to the period, at which this bill ,cHef against* 
was fled, but attending to the circumstances stated by this bill, mcro adverse 
fonninff the facts of the prior causes in this Court. Attending . 

to those circumstances, the question is, il it had not been 
what passed in those prior causes, would not this plaintiff have 
recovered from 1791 ; and do not the circumstances of those 
causes demonstrate, that he was substantially and in conscience 
proceeding adversely from that period, until he was restrained 
from farther proceedings ; giving notice to quit; and making [ 94 ] 
a formal demand of the possession; abstaining, as, they say 
themselves, it w^as fit he should abstain for ever, from bringing 
any other action except that against Lady Cavan. He has 
therefore demanded the rents and profits from 1791 down to 
the decree in the other causes. If he had brought an action 
for mesne profits, as soon as he could upon tl^e ejectment, the 
►production of the record would have entitled him from the day^ 
of the demise. But it is equally clear on the other hand, that 
would not nece: jarily have prevented him from recovering from 
Ae time his title accrued ; provided he gave them an oppor¬ 
tunity of questioning that title : for I take it to be clear, he is 
not bound to demand no more than from the day of the demise. 

He may, if he pleases to put tlu; title in hazard, insist upon the 
mesne "profits from the time the title accrued ; saving only the 
fienefit of the statute of limitations: hut then he must prove 
his title. He would therefore have been entitled to the rents 
and profits from 1791. If so, upon what ground is he not 
entitled in equity from the same period ? 

The decree must therefore be according to the prayer of the 
bill. As to the mode of estimating the mesne profits, it will be 
better, that they should settle that among themselves. 

VOL. VI, 11 
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HUNTER. 

May 16. 

Though unli- BY articles, dated the 23d of November 1795, between Smith, 

auctioneer, as agent for the petitioners, trustees in a mar- 
brpTO\^cl un- riage settlement, and Jenkins and Aubrey^ in consideration ot 
dcr a commis- 200/. paid to Smith by Jenkins in part of 4670/, it was 
sion of agreed, that upon payment of 4470/. upon the 23d of* Sep- 

Si*e demand !s tember next, certain estates should be conveyed to Jenkins in 
partly of that fee ; and it was provided, that if the purchaser should fail to 
nature, and complete his purchase according to the agreement, the said sum 
ted, L 200 /, should be forfeited to the vendors ; who should be at 

difference of * liberty to re-sell the estate; and Jenkins should pay all expences 
price upon a attending the same ; and make good all deficienev of price and 
creditor hav- interest ot the purchase money. 

ing a security Jenkins failed in completing the purchase; and upon the Isl 
nuy apply it of August 1797 the estate w'as put up to auction at Swansea ; 

at which auction Jenkins again was the purchaser at the same 
the latter, and price, 4670/,; and omith received a joint note of WiUtams and 
may prene Wic Aubrey r>r 470/, in part. This sale took place upon the usual 
I ten iintler ” deposit of 10/. per cent. ; and if the purchaser should 

the usual con- fail to comply wdth the conditions the deposit to be forfeited . 
dition at an and the proprietors to be at liberty to re-sell; and the deficiency, 
thetrender^ together with all charges attending the same, 

should fail to to he made good by the defaulter. 

f;onipleu? his JeJikins again failed in comjdeting his purchase; and upon 
the 9th of February 1798 the estate was sold at Garraway^s for 
bc*at*ii:>l‘riy 2950/. Upon the 14th of July 1798 a commission of bank- 
toresell; and ruptcy issued against Jenkins. The petitioners attempted to 
^'a^'du^cx prove a debt of 1349/. 11 .?. 4i/. in respect of the difference upon 
pence s and ^hc resale and the expences ; including the following articles : 

Auctioneer’s charges upon the resale - - £70 11 0 

£#c. * Interest - - - - - - - 99 117 

[ *95 ] Auctioneer’s charge - - - - - - 4410 0 

Moiety of auction duty - - - - 36 176 

Solicitor’s charges - - - - - -30 18 6 

The amount of the deposits, and 200/. paid by Jenkins on ac¬ 
count, were deducted from the proof. The commissioners re¬ 
jecting the proof, the prayer of me petition was, that they might 
be ordered to receive it. 

Mr. Cook in suppo. t of the petition. —In Bowles v. Rogers fa J 

("aj In Cliancery, .list July 1800. The bill was filed by a person claiming a 
title under the will of Sir Richard BampfieMe, dated tlic 17th of Mai-ch 1775, 
against the assignees of a bankrupt: mfer aUa, to compel a mecific perform¬ 
ance of an agreement made by the banknipt with the iMntiflr, as trustee, fofr 
the purchase of estates of Sir Richard BampfieUle ; or, if tlic defendants should 
be unable or unwilling to perform the contract, that tlie estates might be re¬ 
sold ; an4 if the purchase money arising by the resale, together with the depo- 
sit, should not amount to 37,240/. the orimnal purchase>moncy, that the plain- 
tiff might be admitted a creditor under the commission for the amount of the 
deficiency. 

Upon the 17th of November 1797, a decree was made for a resale. The de- 
fidency upon that resale was 5016/.; and the cause coming on for ftrther di- 
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’ ji similar case, Lord Rosslyn having directed a resale upon farther 1801. 

* directions, ordered the deficiency upon the resale to be proved; 
saying the whole purchase-money was the debt. It was taken, 
as if It was a mortgage. This is a contract to pay a certain j- ^ 

sum of money at a given day; and falls exactly within the ^ ■' 

Ltaiute, fbj providing, that debts payable at a future day may 
be proved. 

Mr. Lloyd for the Assignees. —Attendinig to the circum¬ 
stances and the nature of this demand, the c: se cited is not ap¬ 
plicable ; that going merely upon the difference of value, a mere 
in r ter of calculation. Tne demand under this commission is, ' 
not the purchase-money or any other certain sum ; but the dif¬ 
ference in value between the sales, and the interest and ex¬ 
pellees. 'I'hey were not liquidated at the time of issuing the 
commission; and could be recovered only in an action for da¬ 
mages. It is impossible therefore, that they could be within 
the statute referred to. Besides the difference between the two 
sums, deducting the deposits, there are the interest, the charges 
of the auctioneer, a subject for evidence before a juiy, a moiety 
of the auction duty, and the solicitor’s charge. 'J^hese items 
are perfectly uncertain; and clearly take this case out of the 
statute ; which relates to future debts having no contingency 
in them. What Lord Kenyon says in Utterson v. Vernon fvj 
is very applicable. In the other case nothing was to be done 
but to calculate the difference between the two sums ; and that 
was going a great way. But great part of this demand was 
wholly unascertained, when the commission issued; and was 
only capable of being ascertained by a jury. 

Mr, Cooke in reply. —By this contract it was agreed, that the 
purchaser, if he should not perform his contract, should be at the 
expense of the resale. 'J’he petitioner not having conveyed the 
estate, had a pledge, the title deeds ; and therefore is entitled [ ] 

to ap])ly the y roduce of the property, when sold, to that del>t, 
which he could not prove under the commission, viz, the inter¬ 
est and expences, in the first instance, and then in reduction of 
the debt. Where a creditor by a debt arising partly previous, 
and partly subsequent, to the act of bankruptcy has a pledge, he 
may apply the pledge to the latter first; which was determined 
by Lord Thurlow.^ ex parte Howard, (a) 'I’his is very like the 
case of a pledge. If the estate had turned out to be of greater 
value than 4670/. the assignees could not have redeemed, and 
insisted upon performing the contract, without giving the peti¬ 
tioner the interest and expences. 

Lord Chancellor. —Nothing is more clear, than that un¬ 
liquidated damages cannot be proved: that was determined in 

rcctions, the Lord Chancellor directed that sum to be proved under tlcom- 
mtwon: saying', the whole purchase-money was the debt; and the vendor liad 
a lien upon the estate; which proving by the resale deficient, the residue was 
to be proved under the commission. 

■ C^) Stsit. 7 Geo. 1. c. 31. ». i. 

fej 3 Term Rep. 539 4 Term Rep. 570. 

fa) 1 Coofre’* JBankrupt Larw, 120. ed. 4. 
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1801. Uttfrson V. Vernon. That was a contract to replace stock upon 
demand. A bankruptcy happened ; and no demand was madC 
before the bankruptcy. The majority of the Court of King’s 
Bench at first thought, it could be proved: afterwards the 
Court were unanimously of opinion, that it could not; and that 
clearly was Lord Thurlow^n opinion. But this is very differ¬ 
ent. Tliis is a sale under a contract for the purchase of an 
estate; by which the purchaser became owner of the estate; 
and the seller parted with it. The condition, in case the pur¬ 
chaser should fail to complete his contract, that there shall be a 
resale, and the purchaser shall make good the loss and answer the 
expences, fornts a lien upon the estate for the purchase-money. 
It is in some respects like a mortgaged estate, sold to pay the 
mortgage money ; and the residue is the debt to be proved: 
but, strictly speaking, it is not in the nature of a mortgage ; for 
if the second sale produced more than the original purchase- 
money, the purchaser, who had violated his agreement, could 
not call for an account of the surplus ; as if he was really a 
anortgager: but the vendor contracts for this; that if the se¬ 
cond sale produces less, he shall be considered as a mortgagee; 
and shall be a creditor for the rest. With respect to the ob¬ 
jection to this proof, the difference between the sums produced 
by these sales is a clear liquidated debt. As to some items of 
the account, I agree, they could not be proved : but, consider- 
[ 98 ] ing the equity of the vendors, they may have the effect by a cir¬ 
cuitous mode. 1 remember an instance of a mortgage made as 
an indemnity against acceptances of cash advanced by the mort¬ 
gagee. Some of the bills had ueen paid before the bankruptcy; 
but he was under acceptances of bills floating at the time of the 
bankruptcy, which were not capable of being proved : but he 
had a right to model his security; applying it first to those bills, 
which he could not prove. 

Upon the authority of those cases then the vendors in this case 
have a right to apply the sum, produced by the last sale, first in 
payment of those articles, which it is just they should receive, 
but which they could not prove under the bankruptcy ; and 
those articles being taken out of tliat sum will leave the sum 
capable of being proved. In that circuitous way therefore they 
are entitled to prove. 

Let the Commissioners inquire into those articles: they are to 
be first satisfied out of the 2950/. deduct the residue from the 
original purchase-moiicy; and let the balance be proved. 


Uous. 
.May 19. 


Ex pane THE AMICABLE SOCIETY OF 
LANCASTER. 


The statute 33 THE ^petition, presented by John Corless^ stated, that pre- 
Geo. 3. c 54. viously to February 1792, James Parkinson^ a member and 
giving prefer¬ 
ence to {iiendly societies, having money due to them from their offiders d 3 ring or becoming 
bankrupt or insolvent, does not extend to debts due from them individually, ana not in their of¬ 
ficial characters 
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treasurer of the Amicable Society o{ Lancaner iox that year, 1801. 
having as such treasurer got into his hands the sum of 70/. be- 
longing to the society, and the society being also possessed of the ® 
further sum of 30/. such sum was in February 1792 paid into Amicabw 
his hands as treasurer; and thereupon he executed a bond, dated Societt 
the 13th of February 1792, to the petitioner, also a member of ”*■ 
the society, and appointed co-treasurer with him, in the penal 
sum of 200/.; with a condition to be void upon payment by 
Parkinson^ his heirs, executors, or administrators, to the peti¬ 
tioner, his executors, administrators, or assigns, in trust for the 
society, of 100/. with interest at 4/. 15.?. per cent, upon the 13th 
of February next. 

In October 1797 Parkinson died intestate; and his wido^v [ 99 j 
took out administration. The petition was presented under the 
Act of Parliament; (r/) alleging notice, before the admini.stra- 
trix had fully administered: the affidavit in support of it stating, 
that she knew of this d.;bt before her husband’s death; and 
that, except the sum of 35/. which was lent to Parkinson by the 
■society, the money came to his hands as treasurer, while he was 
in office. 

The administratrix by her affidavit stated, that her husband 
died indebted to the Crown as postmaster, to his landlord foi 
rent, and by bond and mortgage, to an amount exceeding his 
real and personal estate; and that soon after his death she 
gave warrants of attorney ; being threatened by the creditors 
She denied, that any apjilication was made to hei, or that she 
had any notice ol this debt, till eight months after his death. 

She also stated, that this money, or the greater part of it, had 
been lent to him under a vote of the society ; and consisted of 
money called in for that purpose ; and was not in his hands as 
'‘reasurer. 


(/;) 77/e M/> tTKR of the Rolls. —The words of the act are wJiethertu. 
very large ; sufficient, as it seems, to give this preference against prefereiirc to 
debts due to the Crown ; though perhaps it would not b(.‘ so con- tu-s iincicr ti!(- 
strued. 'I'he deljts to be preferred are, not generally all debts sLituti- j.J (itu 
due to the society, but only debts due from an officer or trustee •>. y.-ov.ld pre- 
of the society; but if the society trusts any person upon his 
private security, those debts have noprclcrence. The question 
therefore is, whether this money came to the hands of Parkin¬ 
son as trustee of the society. Upon the whole 1 am of opinion, 
this money was not left in his hands as a member of the society, 
but was voluntarily left in his hands, after he ceased to be trus¬ 
tee, upon his security. It is really incumbent upon these socic- 


(a) SUt. 33 Gen. 3. c. 54. s. 10. enacting, tJiat if any person appointed tv. 
any office by any such society, and entnisted with, or having' in his hands «ir 
possession, any monies or ciTects belonging to such society, or .an} seL'i..itiei 
relating to the same, slialJ die, or become a bankrupt, or Insolvent, l^is txecu 
tors, or administrators, or assignees, shall deliver over all things belonging to 
such society, and shall pay out of the assets or effer-ts all sums of nmney re. 
maining due, which such person received by virtue of his said office, before any 
■ji his ^er debts are paio or satisfied. 

. fbj Ex relatione. 
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SOCISTT 

or liAircASTxa. 
[ # 100 ] 

Roi,i,s. 
May 29. 


ties to give early notice to the personal representatives^ and not 
to lie * by and let them administer the assets. The act does not 
limit any time for making the demand upon the administrator. 

The ground, upon which 1 dismiss this petition, is, that this 
moi^y was not received by him as an officer of the society. 


CONSTANTINE v. CONSTANTINE. 


Rules of con- I'HIS bill was filed by executors, to have the rights of the 
parties under the following obscure will of jfoAn Co7istanf.ine^ a 
Every word goldsmith, ascertained. After directing his debts, funeral ex- 
to have effect, pences, ucc. to be paid out of his estate and effects by his execu- 
tent with tlie** appointing his nephews Richard and Jonathan Con~ 

Ifcnerdl inten- ^tantine to be his executors, he proceeded thus : 
tion ; wliich is “ I give and bequeath all my household furniture of every 
** description, plate and linen, china, watches, rings, diamonds, 
arc tota»rin- “ pier glasses, images, pictures, and all the books, anti my mean- 
consistent, the “ ing is *hat she shall have all my cloaths at her own disposal, 
V Pgt* ** every thing within the house, unto my dearly beloved 

' *^'if a meaning Margaret Comtantvu\ for her own use. I also give 

can be collect- “ and bequeath unto my dearly beloved wife Margaret Constan- 
but it is tine upon trust duringherlife the interest of sundry funds now 
^l,°i/\vhat ^ standing in my name at the Bank of England., that is to say, 
manner it is to“ new 5 per cents. ^ per cents. 3 percent. Consols, 3 percent. Re- 
tokc effect, it « duced Annuities, 3 per cent. Annuities 1726,3 per cent. Impe- 
^(•rSnty'^rS) ** Annuities, Short Annuities, Long Annuities, Imperial 
“ Annuities, and New South Sea Annuities, atid it is my will 
“ and desire that my executors grant a power of attorney to my 
“ said wife or to whom she shall appoint to receive her dividends. 
“ My will is that my executors sell stock if wanted, but what 
“ remains unsold to be kept in my name until after the death of 
“ my dear wife. I give my said wife 1000/. 3 per cent, con- 
“ sols, to be paid her immediately after my decease, provided 
“ there is not money sufficient to pay her out of monies in 
“ hand. I give unto my niece Jane Constantine daughter of 
“ my brother Henry Constantine deceased 3000/. reduced an- 
; 101 ] nuities after the death of my dear wife 1 leave my brother 
“ John Constantine of Settle Turkshire 301. per annum from my 
“ death during his life allowing now 20/. a year from the rent 
“ of the houses I have upon mortgage and after my brother’s 
“ death I give to his son Richard Constantine my executor for 
“ ever. The chariot and every thing belon^ng thereto I give 
« to my dear wife and the provision I have made for her will 
« I hope be enabled to keep it. To each of my executors I give 
« 50/. each as they will be benefitted hereafter when the stock 
comes to be transferred after the death of their aunt Mar- 


J(l) Dawe» V. Smm ^ ol. 4 Haas. R^- 208. Robinam't JEx. 3 Yetttes, 535. (3) Rothmah- 
Turbett v. Tvrbetet Ex. 3 Yeates, 187. o Mass, ter*a Mm. v. Myerst 4 Denus. Cna. Rep. 315.' 
Rep. 175. (2) Ikems t. Siecm. Robinson v. 1 Johns. Cha. Rep. 235.} 
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garet Constantine I leave to Jane Constantine my 1801. 

“•mother 10/. a year during her life and Jane Constantine's 
“ brother Henry Constantine %Ql. a year for his life to coni- 
“ mence at my decease and his share of the sstock that will fall oobsta^tixe. 

to him hereafter shall be tied vip that he shall only have the 
“ interest during his life and then to come to sister jane along 
“ with her sliare she have with him which is my will and desire 
“ to he tied up for the issue of Jane Constantine after her 
“ decease but everv fine’s share to be transferred in stock The 
“■ issue of my brother children share and share 

“ alike, the issue of sister Alice Woodhead the same and brother 
“ Williiim Constantine children the same And tjiii is my last 
“ will and testament set my hand and seal this 25 day of Ja- 
'''■ nuanj 1799.” 

'I’he testator died on the 26th of January 1799, without 
issue ; leaving his widow and several nephew's and nieces sur¬ 
viving. His stock consisted of 1200/. new 5 per vents; 

JOOO/. 4* per cents : 7000/. 3 per cent, consolidated annuities : 

.30(K)/. 3 per cent, reduced annuities : 5100/. 3 per cents. 1726 : 

5000/. 3 per cent, imperial annuties : 100/. per annum short an¬ 
nuity : 20/. per annum long annuity : 20/. per annum imperial 
annuitv : 1008/. 6y. Bf/, New South Sea annuities : ll(X)/. Ex- 
chequer bills. 'Flie testator was also possessed of leasehold 
]ircmises at Settle in Yorkshire., househould furniture, readv 
money, and other personal estate. 

l^y articles executed upon the marriage of the testator and 
his wife Margaret., dated the 13th of January 1769, he cove¬ 
nanted, that, if she should survive him, she should have for 
her own use all the rings, jewels, plate, and wearing-apparel 
whatsoever, which she then had, or which should be given to \ 102 * 
her during the coverture, with ail the plate, linen, household 
goods and furniture, belonging to him at the time of liis death ; 
and in case theie should be no issue of the marriage living at 
such time, then slie should have to her own use three-fourths of 
all such other personal estate as he, or any person in trust for 
him, should be possessed of, interested in, or entitled to, at his 
decease, after ])ayment of his debts and funeral expences, and 
dower or thirds of his lands. 

The cause stood for judgment. 

The Master of the Rolls. —I am at last under the very disa¬ 
greeable necessity of giving judgment upon u case, on which the 
judgment cannot be satisfactory to the Court, and bj* which I 
must be sure I am not performing the intention. This testator, 
it appears, must have totally forgotten the whole state of his pro¬ 
perty. The will itself states circumstances plainly showing, 
that if he was competent to make a will, as I must now supp se, 
he had not about him that degfree of recollection, whi«h a tes¬ 
tator disposing of his property ought to have. I know no rule 
I can adopt more satel j than that, which I did adopt in Sims 
■ V. Doughty., (a) and upon, which I have always acted, viz. to give 

Ante, vol, v 241. 
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1801. effect to every word of the will; provided an effect can be given 
to it not inconsistent with the general intent of the whole will*, 

**"” 1 ^!*^***^ taken together; for if the general intention can be collected, it 
roKBTitsTiyE. is the duty of the Court to adapt every regulation to that gene¬ 
ral intent. If two parts of a will are totally inconsistent, and 
cannot possibly be reconciled, the proper rule, as I thought 
upon that occasion, and still think, is, that the latter shall pre¬ 
vail. Doubts have been entertained, where the same thing has 
been given to two persons, whether they should not be joint 
tenants : but the case, to which I allude, is, where two parts 
of the will arc totally inconsistent; so that it is impossible for 
them to coincide. Another rule is this: if a meaning can be col¬ 
lected, but it is left wholly doubtful, in what manner that is to 
take effect, though I must to a certain degree run counter to the 
will, 1 know no other means than by declaring, as 1 must in 
this instance with regard to a very considerable part of the pro¬ 
perty, that the will is totally void for unccrtaintj'. 

5 103 ] This testator appears to have totally forgot the covenant en¬ 
tered into upon his marriage. It is plain, the legacy to his 
wife of lOOO/. 3 cent, consols is not a specific legacy of the 
stock, of which she was to have the dividends for lier life; foi- 
he gives it, provided there is not money sufficient to pay her 
out of the monies in hand. Upon her legacy there is no ques¬ 
tion. Upon the next legacy of 3000/. reduced annuities, for a 
long time I thought it a specific legacy ; and I should havt 
been of that opinion, if it had not been for the preceding lega¬ 
cy of 1000/. which it is clear he did not mean to be a specific 
legacy, by the effect of that proviso, if there should not be suf¬ 
ficient money in hand to pay her the value of that 100(-)/. stock ; 
leaving her in that case the dividends of the 1000/. slock after¬ 
wards. I am forced to put some such construction upon it. The re¬ 
fore I must hold that legacy of 3000/. reduced annuities not spe¬ 
cific (a) but a legacy of quantity. Then, as to the bequest of an 
annuity of 30/. to his brother John^ and what immediately fol¬ 
lows that, I defy any' man to tell what he could mean. I shall 
only give to his brother that, which I am sure the testator must 
have meant; that is, the annuity of 30/. and not finding that 
charged, so as to be sure, he meant it to be a charge upon the 
mortgage, I shall determine, that it must come out of the gene¬ 
ral personal estate. As to Richard Constantine^ I once thought 
it a gift to him of the mortgaged premises: but I am not sure 
the testator did mean that; and I must see, that Richard Con¬ 
stantine is entitled to take for ever that, which his father was 
to take for life. After the death of John Constantine there¬ 
fore, Richard is entitled to a perpetual annuity of 30/. but not 
charged upon tlie mortgages. He gives 50/. each to his execui 
tors; stating, that they will be benefitted hereafter, when the 
stock cpmes to be transferred after the death of their aunt 
Margaret Constcmttne: but there is no mention of any share 

(aj Chtmorth v. Beech, Innea v. Johnson, Kirhy v. Potter, ante, vol. iv. 555. 
568. 7AB. and the note {b} 750; Raymond v. Broebett, Barton v, Cooke, ante, 
vol. V, 199.461, 
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*or proportion, in which his executors should take ; which might 1801. 
be expected to follow. Adhering to the rules, that prevailed 
in Sims v. Doughty^ I must declare, that the legacy of 3000/. Cotsstantiwi: 
reduced annuities is not specific, but a legacy of quantity ; that CoirsTASTmi: 
yohn Constantine is entitled to an annuity of 30/. for his life ; 
aud after his death Richard Constantine is entitled to an annuity 
of 30/. for ever out of the general personal estate, including the [ 104 1 
houses ; and declare, the disposition of the stock after the death 
of the testator’s wife is void for uncertainty, and the residue 
is undisposed of, and divisible among the next of kin of the 
testator. 


BARRET V. BLAGRA VE. May 21. 

Aitie, vol. > 
555 

Thk Solicitor General and Mr. Grimwood showed cause iiijunc- 
against dissolving the injunction, that had been obtained in this tion, obtained 
cause. upon a breach 

The answer stated, that the defendant had for a considerable naoiJ^'ofaspe- 
time kept a tap-house in Kennington Lane ; and had applied tocific perfbnn- 
the proprietors of Vauxhall Gardens for a lease of that ground, 
for the purpose of building a house ; which they refused : but 5 ^“" 
tht y agreed, that Digby and Sandbank should take the ground to dirtinp the af- 
bnild on, which they did ; and let the house to the defendant. 

The proprietors of Vauxhall knew the purpose, for which the gju^fo^s^ve- 
house was intended ; went over it with their surveyor ; recom- wil years, 
mended, that tables should be put up for the accommodation 
of the customers ; and consented to round off some of the pal¬ 
ing of the gardens, to make the house more public. After the 
house was opened, the lease not having been executed, Sand¬ 
bank refused to execute the lease with that covenant, unless 
they would consent, that this trade should not be considered a 
breach of the covenant; and a memorandum, dated the 31st 
oi July 1790, in which year the house was opened, was pre¬ 
pared by the surveyor and signed; stating, that Afr. 
present mode of using the house is not any injurj' to the pro¬ 
prietors of Vauxhall., nor contrary to the lease ; upon which the 
lease was executed. The business was carried on from the 22 d 
ol May 1790, until the inj unction was obtained, precisely in the 
same way without objection. The defendant denies, that he re- 
uils liquors ; and that he fitted up any room to accommodate 
persons coming from Vausthall: only one small box with deal 
tables bning placed there, with the consent of the proprietors; 
and tlife persons resorting to the house consist of hackney coach¬ 
men, mechanics, &c. and the business is Confined to the sale of [ 105 j 
meat, a cook’s shop. The delendant denies, that any ner- 
sons resort to this house from the public gardens for the pur¬ 
pose of refreshment, and return afterwards. * 

In support of the injunction the case of Gibbs v. Cole (a) was 
cited, as an auUmrily for reading affidavits against the answer: 


faj See the report, arOe, vol. v. 555. 

VoL. VI. 12 


faj p. 105.—3 mu. 254. 



iOS Cases in Chanceki. 

IflOI. but the Counsel £or the defendant did not object to reading the 
affidavits prodtu:ed on die former occasion. ' ^ ' 

jFor the P/canr/^^I—This injunction is in nature of a specific 
BI.MUTX. performance. The application was made upon the ground, 
that this Court would mve injoined the plaintiff from proceed¬ 
ing at law; the pensd^ being in terrorem^ and not in the nature 
of specific damages. There is certainly a considerable evidence 
of consent ; but the question is, whether this sort of evidence 
can be admitted to enable them to get rid of a covenant under 
seal. 

Mr, Pemberton for the Defendant. —Under these circum¬ 
stances there, is no pretence for this injunction; which was 
granted upon the ground, that above 100 persons of a night 
have quitted the gardens, and gone to the defendant’s house 
for refreshment, and returned to the gardens : but tlie affidavits 
do not bear that out; amounting only to this ; that 100 persons 
of an evening have been seen in that house; whereby an injury 
is stated to have been sustained by the proprietors of the gar¬ 
dens ; .'nd the other fact is denied. 

The Solicitor (general in Reply. —^The two questions are, 1st, 
whether this business is within the covenant; and if so, 2dly, 
whether the evidence referred to in the answer shall get rid of it 

Lord Chancellor. —May not a very different question be 
made ; whether, if you have permitted this to go on for eleven 
years, you must not take your chance at law ? I have not the 
least doubt, that what is stated in the affidavits is within the 
terms of the covenant: but the question is, whether you can 
have a specific performance under such circumstances : the par- 
[ 106 ] ties having from the execution of the lease eleven years ago per¬ 
mitted that covenant to stand an ineffective part of the lease. 1 
rather doubt, whether, so far from the Court’s interfering at 

{ rour instance, a bill might not be filed to prevent your suing at 
aw upon that covenant. If there are equitable circumstances 
to prevent your taking your legal remedy, surely they will pre¬ 
vent your having a specific performance. 

Injunction dissolved 


On the S2d of May 1801 Sir Richard Pepper Arden, hav¬ 
ing resigned the office of Master of the Molls., was called to 
the degree of Serjeant at Law in Lincolm-lnn Hall, under 
the late Act of Parliament, (a) and appointed Chief Justice of 
the Court of Common Pleas, on the resignation of that office 
by the Lord Chancellor; and was created a Peer, by the title 
of Baron Alvanley of Alvanley, in the county palatine of 
Chester. 

Sir Will AM Grant was appointed Master oj the Rolls s and 
was sworn a member of his Majesty’s most Honourable Pri¬ 
vy Council. 

(aj Ante, the beginiwg of tlie 4th volume. 



Oase» nr Obancert. 


10 $ 


LORD GRRY DE WILTON*». SAX03N. 


1801 . 

V-'VNi^ 

J%33; 


The Solicitor General, supported hy Mr. Romilly^ moved Iniunedon on 
upoit affidavits for an injunction to restrain the defendant, a affidavit to re* 
tenant to the plaintiff, from breaking up meadow for the purpose a fa^ 
of bifilding, contrary to the covenants of his lease. breaking 

The lease contained covenants not to convert any meadowmeadow, 
land, and all the other usual covenants in a lease of a farm, simi- 
lar to those in Fulteney v. Shelton ; (a) showing clearly the na- nant, for the 
ture of the lease, for the purpose of tilla^, as a farm. puimose of 

Chancellor granted the injunction till appearance sJ'd 
farther order ; observing that he did so upon the ground of the no express co. 
covenant not to convert any meadow; otherwise he should venant, it 
doubt, whether it would do upon the ground of waste 
an affidavit, that it was ancient meadow. of wast^ 

Mr. Romilly said, that question was much discussed in Bryd~ Qu^. 
gf^s V. Kilhurne., (o) a case upon the conversion of a mill of one [ *107 J 
species to a mill of another species. 


raJ Jhae, vol. v. 147. 260. 261. and see the errata to tliat volume 
f aj p. 107.—Stated ante, vol. v. G89. in Jackson v, Cator. 


THE MARQUIS OF DOWNSHIRE May is. 22 

v. LADY SANDYS. 

UNDER indentures of settlement, dated the 2d of Avgust injunction 
1798, Lady Sandys was seised of the manor of Ombersley., and resti^ining 
the mansion-house, called Ombersley Court., and other heredi- tenant for hfe 
taments in the county of Worcester^ as tenant for life, without pg^JJJc^'of 
impeachment of waste ; remainder to trustees to preserve con- waste from 
tingent remsunders; remainder to the Marquis of DownsAire cutting timber 
for life, and, after payment of the sums to be raised by the 
terms after created, without impeachment of waste; with a si-sheiter, ex- 
milar remainder to the Marchioness of Dotvmhire^ and remain- tended to 
decs over, subject to the said terms, to Lord ffilsborough for®]j'J*PJ°^^” 
life, without impeachment of waste, and to his first and other two miles from 
sons, and other remainders over. foe house, 

The trust of the terms was to raise money to discharge n»ort-p|^nted*for"or. 
gages, and 3000/. for the executors of Lady Sandys ; and the ^ment. 
deed contained a proviso, that dll the said sums should be paid, it The power 
should be lawful tor the trustees, at such time or times after the fo*" 

decease of Li^y Sandys and in such manner as they thought pro- ^ne»l w^ 

e jr, to enter into and upon all or any part or parts of thtf manors,« without im- 

c. by the said indenture limited in strict settlement, and to fell peachment of 

waste,” not 

enlarged by implication from more extensire powen given to trustees for special poroses af. 

, ter her death. 
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[ *108 ] 


[109] 


and cut down such timber and other trees as should from 
dme to time be wanted for building and other necessary purposes 
therein mentioned; and also to fell, cut down, and sell any timber 
or other trees, which were at the time of the said indenture stand¬ 
ing * or growing, and which should from time to time thereafter 
stand or grow upon the manors, &c. thereby limited in strict 
settlement, or any part or parts tliereof; provided, that such 
falls of timber or other trees be made in due course,* and 
at proper times of the year for felling such timber or other 
trees ; and so that the same do not in anywise injure the beauty 
of the paid capital messuage or mansion-house, called Ombersky 
Court, 

In this cause an injunction was obtained to restrain the de¬ 
fendant from cutting down or felling any trees or timber stand¬ 
ing or growing for ornament, shade or shelter, of the mansion- 
house and buildings at Ombersky Court,^ or any other houses 
or buildings on the settled estates, or which grow for ornament 
in any oi the vistas, avenues, walks, pleasure-grounds or planta- 
dons, belonging to Ombersky Court,, or to any part of the es¬ 
tates, he. editaments, and premises, late belonging to Edwin 
Lord Sandys deceased, settled and conveyed by the indenture 
of settlement to the use of the plaintiffs, and from cutting down 
or felling sapplings growing on any part of the said estates not 
proper to be felled. 

I'his injunction was continued till answer ; and afterwards in 
November 1799 upon a motion to dissolve the injunction an 
order was pronounced, continuing it till the hearing; but it was 
varied by leaving out the word “ shade.” . 

A motion was made for a sequestration against the defend¬ 
ant for breach of the injunction by felling trees on Lineal com- 
xaon in the parish and manor of Umbersley,, part of the settled 
estate. The affidavits in support of the motion stated, that the 
trees felled were fir trees; which were planted with order and 
regularity in rows and clumps for ornament to the said common; 
and which were highly ornamental, not only to the common, 
but to the surrounding country, from the manner and very ele¬ 
vated situation in which they w'cre planted. They represented 
the distance of the nearest plantation from the mansion-house 
to be two miles. 

The affidavits in opposition to the motion stated, that Lineal 
common is about three miles from the mansion-house and grounds 
of Ombersky Court ; and is separated therefrom by land of other 
persons, not the property of tne defendant, as tenant for life; and 
IS not even in sight from the said mansion-house or any part of 
the grounds ; and the common is open and uninclosed; upoq 
which the copyholders have a right of common ; which they 
enjoy; that the trees, that were on the common, were not 
planted for the ornament of, and were not an ornament to. any 
part of the estate ; and though the trees were planted in clumps 
and rows, non^ of them were planted in vistas, avenues, and 
walks* 
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The further affidavits, filed in reply, stated, that the common 1801. 
nSay be seen from many parts of the grounds ; and that parts of 
the estate are contiguous to the common. rfDowSS™ 

Mr, Marutjield^ Mr. Trower^ and Mr. Thomson.^ in support of 
the motion — Mr. Richards Mr. Sutton^ Mr. Romilly^ and Mr, Lady Sajcdts. 
Stratford against it, 

Lofd Chancellor. —When this Court took upon itself to 
depart from the rule of law as to waste, and interpose its re¬ 
straining power, upon what is called equitable waste, beyond the 
rule of law, one duty at least was imposed upon the Court; to 
define with precision and accuracy, in what cases the Court 
would interpose, and to take great care, that in the terms of its 
injunctions a language should be adopted, that might be clearly 
understood by the parties, whose rights were to be bound at 
such a peril as that of disobeying an injunction of this Court. 

But the Court has in all times upon this subject adopted lan¬ 
guage exceedingly difficult to be understood. In arguing cases 
of this sort I have been asked from this place, what I meant 
by “ thriving timber, timber-like trees, and ornamental tim¬ 
ber and I have not been able to give any further answer 
than by referring to the language of the Court in former in¬ 
stances. 

Upon this question I cannot admit the argument, that my 
mind is to be influenced in any degree by the propriety of the 
Injunction. If it goes beyond the terms, in which other injunc¬ 
tions have been granted, or the reach of the principle, and I 
think this injunction does not, the true line of conduct would 
have been, to have applied to the Court to alter the terms of the 
injunction, and not to have risked a disobedience to it. A party 
disobeying an injunction is not at liberty to shelter himself by [ 110 7 
saying the Court was wrong in granting the injunction in such 
terms. The case stands before me upon this dry question ; 
whether the defendant is within the meaning of this injunction 
prohibited from cutting the trees upon Lineal common. By the 
terms used in this injunction 1 understand trees very distinguish¬ 
able from trees, to which the word “ ornamental” only can be 
applied. Maiw trees may be ornamental, and yet not within 
the meaning of the words in a process of this kind “ standing 
or growing for ornament.” It is difficult to comprehend these 
trees under the words “ vistas, avenues,” See. The parties 
certmnly have been always left by the language of the Court at 
great hazard, to determine, what is or is not timber growing for 
ornament. In Chamberlayne v. Dummer.^ (a) the case of Mr. 

Johnes and his mother, and a great variety of others, persons 
of taste upon this subject, have differed; and the taste of Mr. 

Brown has been set up agaunst the taste of former systems. 

• 

(a) \ Bro. C. C. 166. Other Orders, June 1789, and 3 Bn. C. C. 549. 

(bj Jakaes v. Joknetf MU. 1797. Other Orders (rf Injunction against cutting 
ornamental timber were made in Lord Castlemain v. Lord Cra/ven, December 
1733. Ldghtan v. L^hton^ March 1747-8. O^Brien v. (yBrien, May 1751. 

/ebb V. Jebb, April 1792. Sec Lord Tammorth v. Lord Ferrera, post. 
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1801. The principle, upon which the Court has gone, seems to be, 
that, if the testator or the author of the interest by deed had grA- 
Dov^unu. his own taste Iw planting far ornament, though he had 
w. adopted the species the most disgusting to the tenant for life. 
Lady Si^vdtb. and the most agreeable to the tenant in tail, and upon the com¬ 
petition between those parties the Court should see, that the 
tenant for life was right and the odier wrong, in point of taste, 
yet the taste of the testator, like his will, binds them; and it is 
not competent to them to subsdtute uiother species of ornament, 
for that which the testator designed. The question, which is 
the most fit method of cloathing an estate with timber for the 
purpose of ornament, cannot be safely trusted to the Court. 
The principle has been extended from ornament of the house to 
out-houses and grounds, then to plantations, vistas, avenues, to 
all the rides about the estate for ten miles round. If that prin¬ 
ciple has been rightly applied, it is very difficult in argument 
to say, it cannot be applied to a common as well as in field 
lands ; and that the contiguity or remoteness, if de facto it was 
planted for ornament, can alter the principle, upon which the 
j' 111 ] rule of tiie Court is to be applied. As to its being, not part of 
the estate, but the property of the Lord, with common rights, 
suppose a manor-house at one side of die extremity of a very 
large estate; and a common is on the east side of the house, and 
upon that common the Lord has planted ornamental trees in 
the same form as in the in-field lands upon the west side of the 
house: those trees being admitted to have been planted for orna¬ 
ment, will the injunction be confined to the west side, and not 
extended to the common ? If contiguity, which exists in the 
case I now put, is necessary, can it be said, that if there is a 
very small slip of land, a single field, and the owner of the estate 
has been exerting ail the providence of his life in endeavouring 
to purchase that slip, and in the hope of succeeding has planted 
the common, that circumstance will alter the rule of the Court, 
and prevent the injunction from going to the plantation, ad¬ 
mitted to be planted for ornament ? Is contiguity necessary for 
the whole of the land, or for a small part ? Will the greater or 
less degree of remoteness alter it ? I am of opinion, it will not. 
I agree, the facts of contiguity, remoteness, &c. are very fit to 
be considered, when the fact, whether the common was plant¬ 
ed for ornament, is under discussion ; but if the true conclu¬ 
sion is, that it was for ornament, why is not that common to 
be considered as much a part of this estate to be protected as 
any other part of the estate ? 

My construction therefore of this order is, that it will em¬ 
brace trees or timber planted upon the common in question as 

J iart of the estate; and I think, the injunction ought to go thus 
iu -; for it is evident, the views of the author of the ornament 
of this estate will be wholly disappointed, if the protection is 
not afforded in the extent of this injunction. Looking at all 
the estates-in the north of England, where the country is not 
in -BO hi|^ a state of cultivation, and in part of Nottinghamshire, 
can any man'dacUne siting, that these clumps of firs upon the 
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"surrounding and adjoining commons, severed in many instances, 1801. 

the lands being divided in ownership, ought not to be protected ? 

“ If the in-field lands and plantations are protected, is it not fit of 
also to protect that which is scattered round, and is really part of v. 

of the same plan of improvement ? It is impossible, that a prin- Lady Sairari. 
ph for general application can depend upon the circumstance, 
whether a little slip of land connects the estate with the com¬ 
mon,/>r is interposed between them ; or, whether the com- [ 112 } 
mon is in sight. Suppose, it is situated on a different side of a 
hill from the house; if the system of plantauon for the orna¬ 
ment of the estate embraced the whole circuit of the hill, will 
it be said, that is not to be protected, because it is on the other 
side of the hill ? So, if it is at the distance of twd miles: it is a 
very material circumstance upon the question of the fact; 
whether it was planted for ornament, or not; but, if it could 
be seen from the grounds, or, if it was the ride of ti e family 
for pleasure, that is evidence, that it was planted for ornament; 
and the distance is only a circumstance of fact, material as evi¬ 
dence to decide the fact, whether the trees are growing for or- 
hament, or not. 

Upon the affidavits, the expression “ afford ornament” is 
equivocal; whether they were planted for ornament; or, whe¬ 
ther the effect is ornament. That affidavit alone would be 
much too loose for granting the process of injunction. But the 
next affidavit states, that they were planted in this manner for 
ornament; and adds that they were highly ornamental, not only 
to the common, but to the surrounding country. That I must 
lay out of the question: for there is no instance of arguing, 
that an injunction is to be granted upon that ground, that the 
trees are ornamental, not to the estate, upon which they grow, 
but to the surrounding country. These affidavits, which go 
to the fact, that these trees were planted for ornament to the 
common, grounded on the notion, that the common is part of 
the estate within the meaning of the injunction, are met by an 
affidavit ; which proves, that this Court decides at great hazard 
as to facts upon written depositions; for the facts are not fairly 
stated by it. 1 he original affidavits, which were confined to the 
question of ornament to the common, left the matter exceed¬ 
ingly short, whether the trees could be seen from the grounds, 
forming part of the estate, which might or might not be con¬ 
nected, not by contiguity, but by approach. They would have 
laid a material fact before the Court by stating, to what extent 
and in what degree the common could be seen from the estate, 
and was ornamental to it. The farther affidavits disclose the 
fact, that the common may be seen from many parts of the 
grounds; and is with these plantations a very ornamental object; 
that there are estates, part of this estate, contiguous to the com¬ 
mon ; and upon the argument 1 find, it is not distin^ishable 
from two other heaths, planted in this way; as to whiwi an in- [ 11 
junction has been granted. Upon what ground am I to refuse 
this injunction but the simple &ct, that this common was at a 
.considerable distimee, and that single affidavit, contradicted by 
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a great number of others, asserting, that these trees were planted 
for ornament; and if so, 1 shall not inquire, whether tney are 
ornamental; which is not an inquiry for me. 1 must hold 
therefore, that this injunction has been violated. If my mind 
could by ihe affidavits be brought into doubt, whether these 
trees were really planted for ornament, or not, I should be dis¬ 
posed to relieve myself from deciding such a question by direc¬ 
ting an issue; taking'care, that if in the result of such a/iirec- 
tion the defendant should be prejudiced by not being permitted 
to cut in the mean time, the plaintiff should under^e to pay 
the value, if the decision should be against him; but, attending 
to the value of the property, and the contrast between the affi.* 
davits, and the circumstance, that it is impossible to conceive, 
why these trees were planted, unless for ornament, without at¬ 
tending to the question, whether they are more or less orna-^ 
mental, 1 think, the preponderance of evidence is in the plain¬ 
tiff’s favour; and the single affidavit in opposition to it is too 
short even to obtain an issue. The value of the trees cut 
must therefore be accounted for by the defendant; or the pro¬ 
cess of f -^questration must go ; unless you can bring that fact 
into more doubt. 

After this decision a motion was made on the part of the de¬ 
fendant to. discharge all the orders upon a new and distinct 
ground ; viz. the particular expression of the deed of Aug-ust 
1798, in the proviso contained in the power to the trustees to 
fell timber; which, it was contended, showed, that the pro¬ 
tection was intended by the parties to be confined to the trees, 
the fall of which would injure the beauty of the mansion-house y 
and that intention being expressly stated by the parties, the in¬ 
junction ought not to go beyond it. 

The case was argued upon this ground: the plaintiffs insisting 
that the intention of the parties could not have been so restrained j 
and that the mansion-house was particularly mentioned only as 
the principal part of the estate. 

Lord Chancellor. —With regard to the conduct of the 
parties at the time they entered into this agreement, I do not 
say a word; having endeavoured to cultivate a habit not to 
weigh the motives, which induced parties to enter into a con¬ 
tract, when 1 am to decide upon the legal effect of that contract. 
The question is a Iry question of law, whether these parties, 
either in a strict sense claiming under Lord Sandys^ or those,> 
under whom he claimed, or in an accurate sense, though not so 
strict a sense, claiming under him, that is, holding the estate be¬ 
tween them according to some limitation under him, can be said 
by this deed to have imposed upon the Court the necessity of 
declaring, that in this contract the words “ without impeach¬ 
ment ofVaste” cannot admit of the construction given to them 
by this injunction, as it now stands. In deciding that question 
the difficulty 1 have is of this sort; that 1 am obliged to impute 
to parties in the construction of this deed an intention to use. 



Cases in Chancery. 


114; 


tserms according to their legal import; though I am perfectly 1801. 
satisfied, none of the parties understood the terms of the deed; 

-and I doubt, whether even those, whose business it was to frame 
the deed, correctly understood the effect of it. This at least is v. 
clear ; that Lady Sandys claiming an estate for life without im> I.ady Saksts. 
peachment of waste, upon tne deed in general, must be under¬ 
stood upon the deed to claim that estate with Such powers as 
the law of the land, administered in a Court of Law, subject to 
such restraints, to which that law is subject, as administered in a 
Court of Equity, gpves her, as to felling timber ; and neither 
party can allege surprise in finding their legal rights affected by 
those restraints. With respect to the question, whether there is 
content enough in this deed to authorise me to say, the defen¬ 
dant can do those acts, which in general a tenant for life ex¬ 
pressly without impeachment of waste is not entitled to do, be¬ 
cause some other persons are authorised after her death to cut 
Umber under the particular terms specified in the power of the 
trustees, 1 do not know, that it is a necessary inference, that one 
party shall have a power to-day, because another party has a 
power capable of being exercised to-morrow. The whole must 
be taken together. The consideration, upon which tlie plaintiff 
may be taken to give this power to the defendant, may be this 
very condition; that the power in this general language, ultra [ ns ] 
what a tenant for life without impeachment of waste has, 
shall not be exercised agsunst him until the death of that ten¬ 
ant for life. I cannot weigh the consideration : but I am not at Diflerence 
liberty to say, it is of no value. It is not to be' denied, that the b'^tween the 
terms “ without impeachment of waste,” as applied to trustees tenant for life 
of a term for special purposes, have a very different sense from without im- 
that of the same words annexed to a tenancy for life; and in the peachiuent of 
ordinary case I do not apprehend the Court would have per- x^ecs un- 
micted the trustees to execute their trust by cutting timber, dcr the same 
merely, because they were trustees without impeachment of wonls; the 
waste ; though they might at law. This Court would say, that ^uml to^pro* 
liaving a discretion they must act in their trust, as the Court vident execu- 
itself would act. There is no pretence therefore to say, thattion of their 
limitation would in the ordinaiy case enable them to cut timber; 
much less th^it species of timber, which a tenant for life unques¬ 
tionably might have cut. But, whatever may be the extent of 
that powery it is a powder vested in trustees; and it is a new ar¬ 
gument, that because powders larger in terms are ^ven to trus¬ 
tees, it necessarily follows,^at persons who are not trustees are 
to have rights as extensive, though given in less liberal terms. 

The principal object of the tfust was, to make the estate of . 

Lord and Lady Doxvnshire exonerate the inheritance from those 
debts. 1 am very far from being, sure, that this Court would 
allow them unnecessarily to execute their powers, even when 
the right to exercise them arises, otherwise than this Court 
thinks a provident execution, and far from admitting, that it 
would be in the breast of trustees at the instance of th^ 
plaintiff to cut ornamental timber and leave the other. The 
Court would, I dunk, ^act them to cut that wluch waa not or- 
Voi., Vl. 13- 
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1801. namental. But there is more in this; for it is absolutelyih the 
, discretion of the trustees as to the times and manner of cutting. 
They stand between the takers of the inheritance and the ten- 
ants for life. I do not say, if a provident and husband-like 
Lady SaasTi. mode of treating the estate was proposed, they would not have 
a right to call upon the trustees : but the Court would at least 
hear them upon the point, whether they were discreetly called 
upon under this contract; and it would be very strong to say, 
that, because these trustees, to accelerate the payment, have 
this large power after the death of the defendant, therefore she 
has the same power in her life, to whose discretion that power 
[ 116 ] is not entrusted. The question results to this; whether I am 
reasonably sure, that, because this power is given to the trus¬ 
tees after the death of the defendant, the parties, using language 
with respect to her power, which has now by authority had this 
restrictive sense put upon, meant all, which in clear and ample 
language they have described in the powers given after her 
death. I cannot so enlarge the expression as to the power 
given to the defendant; and therefore I cannot vary the injunc¬ 
tion up''n this special ground. 

Motion refused 


Ex parte BENNE T. 
Ex parte DOLMAN. 


Under the sta- THESE petitions were presented under the late Ait of 
Parliament (aj authorising the Court to order money, in trust 
sing jjayment to be ljud out in land to be settled, to be paid to the person, 
of money, to who as tenant in tail of the land could bar the remainders by a 
bo laid out in i-ecovery. 
land to be set* ■' 

tied, to the 

tenant in tail, Lord CHANCELLOR referred to, and adopted, the construction 
the order wM upon the Statute by Lord Rosulyn in Lotvton v. Lorvton^ (hj 
in'ca*^e * * ^ prevent the party from getting the money, unless he should 
should be liv- be living on the second day of the ensuing Term, 
ing on the se- Jn the second petition the prayer was for an absolute transfei 
tim of Bank Annuities arising from the sale of estates, of which the 

Term; and an petitioner was tenant in tail, with remainders over; which had 
inquiry as to been sold under an Act of Parliament, directing the money 
produced by the sale to be invested in other lands, to be set¬ 
tled to the same uses. 


Upon the 3d of March Lord Alvanley^ then Master of the 
Rolls, made an order, directing an inqui^, whether there were 
-any incumbrances affecting the residue of ^e Bank Annuities ; 
and declaring, tiiat in case the Master should find that there were 
no indhinbrances, the petitioner would be entitled to a trans- 
117 ] fer : but that this order as to the petitioner should not take ef> 


fnj Stat. 40 fie*. 3.'c. 56. 


AnUt vol. V. 12. liote 
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Tfect,‘or be of any force, unless the petitioner should be hving 1801. 
OB the second day of Easter Term tneanext. 

The petition coming on upon the Report, that there were no 
incumbrances, the Lord Chancellor declared his approbation ex paitt 
of that inquiry. Doimas. 

Orders were made upon both petitions accordingly. 


RIGBY V. MCNAMARA. 


June b. 


MR. Trower had moved to open the biddings of a lot, which Bid^ngs 
had been bought before the Master for 1000/. upon an advance 
of300/. and offered to pay in half of the money. son, who was 

Mr. Piggott for the purchaser opposed the motion, on the present at 
ground, that the person making this offer had been present at 
the sale. 

Lord Chancellor inclined to discourage a person, present 
at the sale, and lying by, speculating upon the event; and after¬ 
wards coming forward with an advance : but Mr. Trower ob¬ 
serving that there was only one case, faj before I^ord Rosslyn^ 
in which this objection had prevailed, and the distinction up¬ 
on that was, that the person coming to open the bidding hav¬ 
ing been present at the sale, was a party in the cause, it stood 
over. 

The motion being renewed, and the party offering 400/. ad¬ 
vance and to pay in 700/. the Lord Chancellor said, he had men¬ 
tioned that case to Lord Rosslyn ; who did not consider him¬ 
self as laying that down as a general rule ; and what is now of¬ 
fered would have abundantly satisfied him. 

The order was made on paying in 700/. and paying the pur¬ 
chaser all costs ind expences. 

fa) Sommer V. Charlton, cited in Tail v. Lord JVorthwiek', ante, vol. v. 653. 


CHALLNOR n. MURK ALL. (118 j 

June S, 6. 

AN order had been made in this cause upon a bill by credit- The Court 
ors, that the residue of money to arise by a sale of esmtes of the ^ 

testator, which had been directed, should be applied in payment 
to the several creditors named in the Report, or to the person- administra- 
al representatives of such of them as were or might be dead, 
of what had been, or should be, reported due. The Report 
stated, that the several sums mentioned were due to the se¬ 
veral creditors, or the personal representatives of suci. as 
were dead. ^ * 

Mr. Pemberton moved, that the Master might alter his re¬ 
port by inserting in the schedule the names of the personal re- 
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1801. presentatives of the creditors, who were dead, from the provin- 
administration, granted to such personal representatives. * 
ALLWQ rpjjg object of the motion was, that the prerogative adminis- 
MrBBALt tration might be dispensed with: the sums being small; and it 

was said the practice of late had been so. 


Lord Chancellor. —^Upon what principle does the practice 
proceed ? If those persons are the proper representatives, the 
Master should have done it without a special authority: if they 
are not, I will not direct him to annex the names of persons, 
who are not the representatives. I have no objection to order 
him to annex, the names of the personal representatives of sijch 
creditor ? as are dead. 


June 6 The order was so made ; which, it was said, would answer the 

purpose; but the next day the motion was repeated; Mr. Pem¬ 
berton observing, that the order, as it stood, might be a surprise 
on the Master and the Court; and referring to Sweet v. Par¬ 
tridge : fn) and Upton v. Lord Ferrers, fbJin the latter seyeral 
small sums were reported due to a number of creditors ; who 
had obtained provincial administration; and upon an applica- 
[119] tion, that the whole amount of their debts might be paid to the 
Solicitor, who was one of the executors of the debtor, he under¬ 
taking to distribute, it was so ordered. Another case was men¬ 
tioned, which was first before Lord Ahanleywhen Master of the 
Rolls ; who wished to consult the Lord Chancellor; and the or¬ 
der was made by his Lordship at the Seal after last Hilary Term. 
The Lord Chancellor applied to the Bar; and it was said, the 
practice had been established to the extent of thp sum of : 
but Lord Thurlow being desired to go beyond that sum refused 
to dispense with the prerogative administration, wherever it was 
necessar}' from the circumstances. It was also said, that in 
Upton V. Lord Ferrers^ the receiver made the distribution at his 
peril: there was no indemnity. 


Lord Chancellor— Upon what ground can the Court dis¬ 
pense with the proper administration ? Suppose in Upton v. Lord 
Ferrers after the distribution it turned out, that the effects were 
more than had been expected, by the recovery of a debt supposed 
to be bad, and a prero^tivp administration had been taken out; 
would not an action lie by that administrator agaunst the person 
who had received the money ? Is the Court to make an order 
directly in opposition to the law ? Where am I to stop ? It may 
be saud hereafter, that a provincial ^ministration is too mat an 
expense ; and therefore the money ought to be paid to me next 
of kin without any administration- 


The order was not made. 


(a) Jhae^ vol. v. 148. f 4 J At the Rolls, Feb. ?3. March 2.4.1801- 
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• Ex parte RUFFIN. 

/me 6. 

IN June 1797 Thomas Cooper of Epsom, brewer, took James A fair ^ssolu. 
Cooper into partnerphip. That partnership was dissolved by ar- 
ticies, dated the 3d of November 1798; under which the build- two: one reti- 
lags, premises, stock in trade, debts, and effects, were assigned to ring; and as. 

* James Cooper by Thomas Cooper; who retired from the trade, 

Upon the 2d of April \ 800 a commission of bankruptcy issued prope^ to 
against James Cooper; under which the j oint creditors attempted the other ; and 
to prove their debts ; but the Commissioners refused to 
them ; upon which a petition was presented to Lord Rosslyn ; and a covenant 
who made an order, tnat the joint creditors should be at liberty of indemnity 
to prove ; with the usual directions for keeping distinct accounts, 
and an application of the joint estate to the joint debts, and of 
the separate estate to the separate debts. At a meeting for the ed the trade 
purpose of declaring a dividend the Commissioners postponed separately a 
the dividend, in order to give an opportunity of applying to the thon 

Lord Chancellor ; in consequence of which this petition was became .i 
presented ; praying, that the partnership effects remaining in bankrupt. 'I’he 
specie, and possessed by the assignees, may be sold ; and that wa^d^opin- 
the outstanding debts may be accounted joint estate. ion, the jomt 

By the articles of dissolution the parties covenanted to abide creditors had 
by a valuation to be made of the partnership property; and ^ching^up^n 
James Cooper covenanted to pay the partnership debts then due, partnership ef- 
and to indemnify Thomas Cooper against them ; and Thomas fccts i*emain. 
Cooper covenanted not to carry on the trade of a brewer for 20 [."f .'/rP^iidat 
years within 20 miles of Epsom. A bond for 3000/. the cal- all events such 
culated value of the partnership property assigned, was gpven a claim ought 
to Thomas Cooper bv James Cooper and his father, as surety. ^ 

In pursuance oi the covenant the partnership property, con- ^ tAon 1 
sisting of leases, the premises where the trade had been carried •- 
on, stock, implements, outstanding debts, and other effects, 
were valued by arbitrators at 2030/. after charging all the 
partnership debts then due. James Cooper by his aiKdavit 
stated, that all the joint creditors knew of the dissolution and 
the assignment of the property; that advertisements were pub¬ 
lished ; and the deponent after the dissolution received many 
debts due to the partnership ; but paid more on account of the 
partnership. His father by affidavit stated, that he paid the 
mterestof the bond regularly ; and intended to pay the principal, 
when due. 

Mr, Romilly and Mr, Cullen for the joint creditors, and Mr. 

Bell for Thomas Cooper AT one partner can by assigning all his 
interest in the effects prevent the j omt creditors from going against 
those effects, fraud must be the consequence. The partners may 
agree to ditdde the effects, and carry on business 8eparat'l}^ [121 ] 
this agreement between the partners the whole fuqd of the 
joint creditors is taken away. Upon the principles upon which 


1(1) See the note to Taylor v. Fieldi, ante, vol. iv. p. 396.} 
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1801. the effects, joint at the date of the bankruptcy, are applied to 
Vi^v^ the joint debts, effects, joint at the dissolution of the partner. 

ship, and remaining the same in specie at the time the commis¬ 
sion issues, should be considered joint prc^rty. The ground 
is, that credit has been ^ven upon the taith of the joint proper¬ 
ty ; and it is a fraud upon the persons giving that crecUt to ap¬ 
ply that fund to the separate creditors, trusting only to die in¬ 
dividual and to the separate effects; and that ground applies 
equally to this case. Until the partnership accounts are taken, 
there is no separate property but m die surplus after paying the 
partnership debts: (a) the creditors standing in the place of the 
bankrupt. The joint creditors therefore have a mediate, if not 
a direct, lien' upon the whole of the partnership effects. At 
law the parnership creditors have more advantage than under a 
commission; taking the partnership effects exclusively, and the 
separate effects with the separate creditors. What difference 
arises from the circumstance, that the partnership did not exist 
at the time of the bankruptcy ? That is not sufficient to take 
the case out of the common rule. In fVest v. Skip (Jf) it is 
laid do\. n, that upon a dissolution by s^eement or by time, the 
partner out of possession is not devest^ of his property in and 
lien upon the partnership effects. The same right remains to 
an account of the partnership effects ; in whlim the first item 
always is the payment of the partnership debts. The posidon, 
that partners can as between themselves by any act or agree¬ 
ment alter the partnership stock, so as to affect the rights of 
third persons, cannot be maintained. Why have they not an 
equal right in the same manner to discharge their persons by 
such act or agreement; especially, if with the knowledge of the 
joint creditors; but Heath v. Percival ^c) shows, that circum¬ 
stance will not bind tliem ; the transaction being res inter alios 
acta. That an actual assi^ment and devesting partnership pro¬ 
perty out of one partner will not defeat the right against the part¬ 
nership effects, is proved by ex parte Burnaby, (d') No evi- 
[ 122 ] denceis produced to show, that the separate creditors thought 
this was separate property; and gave credit accordingly; it 
must therefore be taken, that they knew it was not. The as¬ 
signment is made upon condition, and subject to the payment 
of the partnership debts. A considerable part of the property 
consisted of debts ; which are not assignable. 

. But this question has been decided by the order made by the 
late Lord Chancellor. 

Mr. Mansfield and Mr. Cooke for the Assignees. such 
attempt was ever made before under such circumstances: a fair 
dissolution ; and an assignment by one partner of all the effects 
to the other ; and trade carried on by that other; and at this 
distance of time. Upon the petidon before the late Lord Chan^ 
ceUor there was no debate; and the separate .creditors not ap¬ 
pearing,' and Thomas Cooper consenting, the usual order was 
made. The circumstance, that part of the property consisted 

fa) Taylor ▼. FieUkf ante, vol. iv. 396. fb) 1 Vet. 239.456. 

CO 1 P. mu. 682. CV 1 Ctokde Bank. Zaa, 253. ed. 4. 
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debts, makes no difference. Thomas Cooper is a solvent part- 1801. 

. ner; endeavouring to get what he can through the medium of '✓v-o 
■ the joint creditors. It is perfecdy immaterial to them; for he 
is solvent; and able to pay them. The petition is in truth his. 

If this was not a complete assignment, it will be impossible to 
draw the line. Why may not joint creditors as well at the end 
of 20 years fix upon a house or any specific article, once part¬ 
nership property ? Certainly fraud will vitiate transactions of all 
sorts: but this would be a singular fraud; for if the bankruptcy 
does not follow soon enough to prevent the joint creditors from 
enforcing their remedy at law, the object cannot be attained ; 
and it is only in bankruptcy that the question qan ever arise ; 
for at law the joint creditor takes joint as well as separate pro¬ 
perty ; and the distribution takes place in bankruptcy only. 

The object of such a plan must be to serve the separate credi¬ 
tors, not the partners themselves; and the bankruptcy must fol¬ 
low so immediately as to prevent the creditors from pursuing 
their remedies at law. There is no pretence of fraud. The 
consideration was a bond; but the question is precisely the 
same, as if it was paid in money. The trade was carried on a 
year and a half; and tliere is nothing to show, that any one 
looked on Thomas as a partner. The effect would be, that, 
until all the joint debts are paid, there never could be a com¬ 
plete assignment irom one partner to another. Consider, how 
separate creditors may be defrauded, giving credit to what they 
see as separate property. Cases infinitely stronger occur in [ 12i> \ 
daily practice ; as the case of ShaieshaJ’t, Stirrups and Salisbury. 

One of three partners by arrangement between them happens 
in the course of trade, he living in London., and the others in the 
countT)', to get into his possession a quantity of goods. A com¬ 
mission of bankruptcy issued. Lord Thurloxv said, he could 
not take accounts between the respective partners : but finding 
the effects in vhe hands of one, whatever might be the demands 
of the others, or the consequences to the joint creditors, the 
goods were the separate property of that one; and must be ap¬ 
plied to his separate debts. There it happened by accident, 
that a considerable part of the partnership stock was transferred 
to one of the partners : not by an actual assignment for conside¬ 
ration, as in this instance ; which is in effect a purchase. There 
is no sound distinction between this transaction and the sale of 
partnership effects to any other person, a stranger. After thc 
assignment Thomas Coopery in whose right the petitioners claim, 
had no interest whatsoever. None of the cases cited apply. 

The joint creditors have no lien ; though in the arrangement in 
bankruptcy the joint effects are applied to the joint debts. The 
doctrine of West v. Skip is not disputed : that a partner put out 
of possession, whether by agreement or effluxion of time, Joes 
not lose his rig^t: what were partnership effects at that time 
still remmn so: but Lord Hardwicks never said, that notwith¬ 
standing a sale of the partnership effects, and a separate trade 
carried on with them for years afterwards by the person, who 
. bought them, they renmm joint. The agreement of partners 
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1801. can neither discharge goods nor the person: but it may change 
the property in the goods. Heath v. Percival has not the least 
relation to this case. There was no agreement to give up the 
joint bond. The party therefore had a right to enforce it, not> 
withstanding his giving time to Sir Stephen Evans. In ex par- 
te Burnaby it does not appear, that any one of the partners had 
gone out; nor, when Crispe committed the act of bankruptcy ; 
which might have been prior to the assignment. That assign¬ 
ment was merely of the share of one to the other, not attended 
with any dissolution of the partnership ; which in this case was 
actually dissolved; and the share leg^ly assigned. The part¬ 
nership subsisting up to that time, there was a right to insist, 
that the partnership debts should be paid, 
r 124 ] With respect to the lien, in the case of Lodge and Feudal^ tc» 
which your Lordship has referred. Dr. Feudal had paid 10,000/. 
into a banker’s hands; and immediately afterwards Lodge stop¬ 
ped payment. The utmost contended for there was, that the 
assignees of the separate estate might be at liberty to prove that 
sum, not to take it out. Lord Thurlow there established the 
rule, that, unless there was a transmutation of the estate by 
fraud, the creditors must take it, as it happened at the time of 
the bankruptcy. That rule has been since acted upon in other 
cases, and the law is established, that the date of the act of 
bankruptcy is the commencement of the lien ; and until then 
there is no lien. At law there is no lien upon the effects of the 
debtor, until the execution is delivered to the sheriff. At the 
date of this deed there was neither act of bankruptcy nor exe¬ 
cution. There being no lien therefore at law, what objection 
is there to this deed, public, attended with possession, and upon 
bona fide consideration f The intent of the deed was,r to convey 
all the propeity' to James Cooper. He was to use his capital 
in the continuing trade. For that purpose the assignment wa.s 
necessarv. It is not necessary^itv such a case to prove, that 
the separate creditors trusted to the apparent separate stock 
To what else could they trust ? James Cooper swears, no 
idea was entertained of his having any partnership property ; 
that he contracted debts to the amount of 5000/. and that Ik 
laid out considerable sums upon this very property; and that 
he paid partnership debts to the whole amount of what he re¬ 
ceived. But the case is not to be decided upon such circum¬ 
stances,, but on the legal right of the creditors. The joint pro¬ 
perty was liable to their execution, but in common with any 
other property. But suppose, a separate creditor hadoh|ained 
a prior judgment and execution : could that have been superse¬ 
ded by the subsequent execution of a joint creditor ? 

In Hankey v. Garret^ .{a) also referred to ^ yourXordship, 
the question was the same as in ex parte Burnaby i whether 
under thp separate bankruptcy there was a right to distribute the 
joint property among the joint creditors: Lord ThurlomPs doubt 
being, whether the solvent partner had not a right to appear, 
l^tdoubt has been of late got over: the Court having been in* 

rol. i. 236, 
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the habit of disposing of joint property under a separate com¬ 
mission vrithout a bill, or the appearance of the other partner. 
But in those cases the quesdon was not, what is or is not joint 
property ; but as to the jurisdiction 

Mr. Romilly in r:ply. —^Though this order was not made by 
Lord Rosslyn upon argument, it certainly did not pass as a mere 
matter of course. This must be decided as a general case. 
There is one very important fact; that there were outstanding 
debts to a very considerable amount. None of those debts could 
be collected but by action in the joint names of the two partners 
until the bankruptcy, and now, of the assignees. The effect 
therefore was not to make yamea Cooper the legal owner : an 
equitable interest only could be transferred, subject to all 
equities, and therefore to the equitable lien upon the covenant to 
pay all the debts; to which these outstanding debts, as well as the 
other property, were liable. The joint creditors claim, not by 
way of lien, but as having by the rules established in this Court 
an equitable claim upon the joint property, in preference to the 
separate creditors, until the former are paid 20*. in the pound. 
There is an analogy to the case of a partner dying; in which 
case all survives at law to the other : but this Court either in a 
suit cr in bankruptcy would direct an account of all the debts at 
the dissolution. So, where an executor becomes bankrupt; all 
the effects would belongto the assignees : but the Court considers 
them trustees; as he was. So in this case the bankrupt was a 
trustee for thejoint creditors after the dissolution of the partner¬ 
ship : as both were before. The case of Lod^^e and/'Wic/a/ is 
materially distinguishable. In this the whole funa of the joint 
creditors is done away. In that also the question was not as to 
specific effects, but a sum of money paid in by one partner. 
These petitioners only say, these specific effects subsisting in 
the hands of this partner ought to be applied. Ex parte Burnaby 
is an express d^-cision upon the point. The ground of this claim 
is upon the assignment, not the dissolution ; which is immate¬ 
rial : but how can one partner assign all his property to the other 
without a dissolution ? As to the fraud, suppose the person 
going out is insolvent: a case extremely likely to happen. 


1801. 

Expute 

Rvmir. 


Lord Chancellor. —^This case is admitted, unless ex parte [ 126 j 
Burnaby applies to it, to be new in its circumstances. There¬ 
fore, if I was of opinion, that the petition could be supported, 

1 should be very unwilling to express that in bankruptcy; 
where my opinion would not be subject to review. If the case 
I have mentioned has decided the point, there is the authority of 
Lord Hardxuicke upon it; which would weigh down the most 
considerable doubt, that I could be disposed to entertain. I feel 
great difficulty in complying with the prayer of the petit on ; 
and, when I read it, was struck with it, as a new casai; and as 
one, upon which I do not clearly see my way to the relief prayed. 

It is me case of two pz rtners ; who owed several joint debts ; 
andhad joint effects. Under these circumstances their creditors, 

• who had a demand upon them in respect of those debts, had 
VoL. VI. 14 
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1801. rlearly no lien whatsoever upon the partnership effects. They 
had power of suing, and by process creating a demand, thkt 
would directly attach upon the partnership e6Fects. But 
they had no lien upon or interest in them in point of law or 
equity. If any creditor had brought an action, the action would 
-be joint; his execution might be either joint or several. Ki 
might have taken in execution both joint and separate effects. 
It is also true, that the separate creditors of each by bringing 
actions might acquire a certain interest even in the partnership 
effects; taking them in execution in the way, in which separate 
creditors can affect such property. (1) But there was no lien in 
either. The- partnership might dissolve in various ways : first 
•by death : 2dly, by the act of the parties : that act extending to 
nothing more than mere dissolution ; without any special agree¬ 
ment as to the disposition of the property, the satisfaction of the 
debts, much less any agreement for an assignment from either of 
the partners to the others. The partnership might also be dis¬ 
solved the bankruptcy of one or of both, and by effluxion of 
time, ^f it dissolved by death, referring to the law of merchants 
and the well known doctrine of this Court, the death being the 
act of God, the legal title in some respects, in all the equitable 
title, would remain notwithstanding the survivorship ; and the 
executor would have a right to insist, that the property should 
be applied to the partnership debts. I do not know, that the 
partnership creditors would have that right; supposing both 
remained solvent. So, upon the bankruptcy of one of them 
there would be an equity t; say, the assignees stand in the place 
[ 12/ ] of the bankrupt; and can take no more than he could; and con¬ 
sequently nothing until the partnership debts are paid. So, 
upon a mere dissolution, without a special agreement, or a dis¬ 
solution by effluxion of time ; to wind up the accounts the debts 
must be paid; and the surplus be distributed in proportion to 
the different interests. In all these ways the equity is not that 
of the joint creditors, but that of the partners with regard to 
each other, that operates to the payment of the partnership 
debts. The joint creditors must of necessity be paid, in order 
to the administration of justice to the partners themselveg. 
When the bankruptcy of both takes place, it puts an end to the 

K artnership certainly : but still it is very possible, and it often 
appens in fact, that the partners may nave different inter¬ 
ests in the surplus ; and out of that a necessity arises, that 
the partnership debts must be paid : otherwise the surplus can¬ 
not be distributed according to equity, and no distinction has 
been made with reference to their interests, whether in differ¬ 
ent proportions, or equally. Many cases have occurred upon 
the distribution between the separate and joint estates; and the 
principle in all of them, from the great case of Mr. Fordyce^ (a) 

r 

(a) Harman v. Fisher, Ctrwp. 117. 


1(1) Moody T. Payne, 2 Johns. Cha. Rep. 548.f 
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has lieen, that if the Court should say, that what has ever been 
»joint*or separate property shall always remain so, the consequence 
would be, that no partnership could ever arrange their affairs. 
Therefore a bond fide transmutation of the property is under¬ 
stood to be the act of men acting fairly, winding up the concern ; 
and binds the creditors ; and therefore the Court ah^ays lets 
the arrangement be, us they stand, not at the time oi the coni- 
iuission, but of tlic act of bankruptcy. 

Jliomas Cooper is admitted to be solvent. He certainly has 
no such equity, as if the partnership had been dissolved by bank¬ 
ruptcy, death, effluxion of time, or any other circumstance, not 
liis own act. But he dissolves the partnership a year and a half 
.«go ; and instead of calling upon these effects according to nis 
equity* at the dissolution to pay the partnership debts, he assigns 
his interest to the other, to deal as he thinks fit with the pro¬ 
perty, to act with the w orld respecting it; desiring oui, a bond 


1801. 

Ex parte 
Rufhn. 


to pay a given value in three or four years. T'hcrcffjrc he or 
his executors could not sue. If it was necessary for the creditors 
to operate their relief through his equity, he has no equity. It 
is then said, and the circumstance had struck me, tlji-t all the [128 ] 
property is not assignable at law ; for instance the debts ; but as 
between the two Coopers they were the property of the bank¬ 
rupt ; for debts arc within the statute of King James ; (aJ and Ddits aiv 
if left in the order and disposal of the bankrupt, he is proprietor 
of the debt. Therefore Thomas Cooper could never set up the 19 .«. lV"ii. 
insuiTirieiicy ol the legal operation of the assignment against 
ins own deed. The assignment was not made subject to the 
payment of the debts, but in consideration of a covenant, leav¬ 
ing no duty upon the property, but attaching a personal obliga¬ 
tion upon the assignee to pay the debts. The creditors there¬ 
fore cannot rest upon the equity of the partner going out. 1 
was struck witli the argument of inconvenience : the inconveni¬ 


ence on all side 5 is great. To say this seems to me a monstrous 
proposition: that, which at any lime during the partnership has 
been part of the partnership effects, shall in all future time re¬ 
main part of the partnership effects; notwithstanding a bona fide 
act. Suppose, an improbable case, that the partners in Child's 
house chose to shift their shop from Temple Bar to the west end 
of the town j and that house, now tlie property of the partner¬ 
ship, was bond fide bought by one ol the partners ; and the 
money was invested in the purchase of the new house, in which 
they were going to reside : suppose a still more improbable 
case, that a year and a half pr ten years afterwards they became 
bankrupt; would that house be part of the partnership effects ? 
It would be so, if it remained without the legal interest being 
passed, or without any equitable claim, taking it out of tlie 
reach of a legal execution j but ■^here the effect is a bond fide 
transaction of this sort, if it were held at any time afterw-.rds 
to be partnership property, not for the purpose of satisfying de¬ 
mands of the partners, or of any creditor, who cannot otherwise 


faj Stst. 31 Jam. 1. e. 19.«. 10,11. 
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1801. be satisfied, but to enable them to undo all the intermediate equi- 
ties, commercial transactions could not go on at all. It wbuM 
be much less inconvenient to examine the bona Jides of each 
transaction, than to say such transactions shall never take place. 

The case of West v. Skip falls within some of the observations 
I have made. Heath v. iPcmt»a/does not apply at all. The bonl 
in that case was not given up ; and therefore the creditor keeping 
[ 129 ] the best security, and refusing to part with it, no inference can 
be made against the conclusion arising from that. Hankey 
V. Garret is also very different. There the partnership was 
dissolved by bankruptcy or by death ; and there was no actual 
transfer of the property, to take it out of the reach of legal 
execution. I am unwilling to make any observation upon 
Burnaby's case. I do not know how to understand it. Whe¬ 
ther there was any thing special in the assignment, I cannot 
find out from the report. I shall endeavour to find the papers. 
It looks very like this case ; if it is in specie this case, as an 
authority I should think myself bound to submit to it. But 
if it is not in specie this case, there is so much doubt, whether 
this relief can be given, that I am satisfied, it ought to be 
given, if at all, in a jurisdiction, where my opinion would be 
subject to review. My present inclination is, that the credi¬ 
tors have not this equity. I ha\'e considerable doubt also, 
whether, if they have it, Thomas Cooper would be benefited by 
it: and a further subject of grave and serious doubt is, whether, 
if the joint creditors disturb the arrangement, the separate 
creditors would not have a right to set the arrangement right 
at his expense. 

I now think, there is a circumstance, that distinguishes 
Burnaby's case. The assignment was not by one to the othei- 
two, but by one to one of the other two ; which may be very 
different. I think, that circumstance distinguishes the case so 
much, that I shall consult the interest of the parties better b> 
saying, they may file a bill, if they think proper, than by farther 
delay. 

Petition dismissed. 


J. WHITMORE V. TRELAWNY. 

Genrntlwords OWEN Salusbury Brereton by his will, dated the 15th of 
controUe^ 'm of December 1795, rave and devised all his lands, tenements 
and hereditaments, in Cheshire^ Chester^ Flintshire^ Denbigh- 
consistent: shire^ and Middlesex^ to the plaintiff and Charles Potts, their 

SurvivorsMp heirs and assigns; in trust to and for the use of the testator’s 
wife during her life; and after her decease he devised all the said 
joint interert; * lands, &c. in Cheshirexad Chesterzxid Middlesex,mXxusXXoihe. 

the intention of same tivstees,toand for the use and benefit of Charles Trelawny 
severance not 

being sufbinently clear. (1) 

[ *130 ]_ 
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•during his natural life ; remainder to his eldest and every other 
sen in tail male : remainder to his heirs for ever. He devised 
to the same trustees his lands, &c. in Flintshire and Denbeigh- 
sfiire^ for the use of William Trelawny for life ; remainder to 
ihf* next and every other son in succession of Sir Harry 
Trelawny in tail male ; remainder to his, the said William 
Treldwny's heirs for ever. The will directed the devisees to 
take the name of Brereton ; and after several other dispositions 
proceeded thus : 

“ 1 give to my dear wife the interest of all my 3 per cent. 
“ consolidated stock at the Bank during her natural life (except 
“ of what I hereinafter bequeath) with powe.r by her last 
“ will to d'^vise 5000/. consols between her and my nieces. 
“■ Alter my wife’s decease I give two-thirds of the above in- 
“• terest of the consols to General Trelawny., and his brother 
“ Thomas of Odiam., Esq. for their lives j and after their deaths 

1 give the same to the two persons in possession of my said 
“ several land estates.” 

The testator then gave his wife several specific legacies of 
his said Bank 3 per cent, annuities, amounting in the whole to 
8000/. of such annuities ; and he appointed his wife and the 
plaintiff executors ; and made his wife residuary legatee. 

The testator died soon after the execution of his will. After 
paying the legacies, the fund of 3 per cent, consolidated Bank 
annuities was reduced from 30,000/. to 22,000/. The widow 
received the dividends until her death in May 1800. By her 
will, dated the 11th of January 1800, after giving specific le¬ 
gacies to a large amount of 3 per cent, consolidated Bank an¬ 
nuities and other legacies, and in part reciting the will of her 
husband, and stating the power given to her by that will, she 
therefore did in pursuance of such power vested in her by her 
said late husband’s will devise and bequeath the said sum of 
5000/. consols in manner following. She then directed 2500/. 
one moiety of the said sum, to be divided between four nieces ; 
and as to the other 2500/. she w illed, devised and bequeathed, 
the same to six other neices : viz. 2400/, among five, and 100/. 
to another; and she gave the residue of the money in the 
funds not therein disposed of, and the remainder of her estate 
and effects of what nature and kind soever she gave to the 
plaintiff; and appointed him executor. 

After the deaths of the testatrix and of General Harry 
Trelawny the bill was filed; stating that the 5000/. ought to 
be taken by the plaintiff, as executor of the widow, out of the 
22 ,0u0/. stock; and that after that deduction two-thirds of the 
residue ought to be appropriated and applied between Thomas 
Trelawny and the persons, who shall successively become en¬ 
titled to the testator’s real estates; and praying that the i ghts 
of the parties may be ascertained. • 

'^The defendants by their answers sutanitted, whether the 
5000/. stock ought to be taken out of the 22,000/. and two- 
thirds of the remaining 17,000/. only to be applied for the be* 
. nefiit of the defendants, according to the suggestion of the bill k 
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or, whether the 5000/. was not to be taken out of the general 
residue. *• 

The defendants Charles Trelawny Brereton and William 
Trelawny Brereton farther submitted, whether the defendant 
Thomas Trelawny did or did not upon the death of General 
Harry Trelawny become entitled to receive all the dividend - 
and interest of the two-third parts of the residue of the'3 pci- 
rent. annuities for life ; or, whether upon the death of Ganeral 
Trelawny a moiety of the two-thirds of the dividends, &c. to 
which he was entitled for life, did not immediately btcome 
vested in the defendants Charles Trelawny Brereton and 
iVilliam Trelawny Brereton. The defendant Thomas Tre¬ 
lawny "laimed the whole of the two-thirds of the dividends by 
survivorship. 

The Solicitor-General and Mr. Hart Jor the Plaintiff .—The 
sum of 5000/. 3 per cent. Bank annuities was a sjiccific bequest 
for the benefit of the nieces of the testator and his wife; and 
her authority extended no farther than to apportion that sum. 
As to that only a discretion was to be exercised : but the nieces 
took suostantial interests under his will. Therefore the interest 
given to General Trelawny and his brother was in nature of a 
specific bequest of the residue. The construction, that the 
5000/. is to come out of the aggregate fund, is the rationa] 
construction. 

Mr. Richards and Mr. Grimwoodfor the Defendant Thomas 
Trelawny .—Upon the general question this defendant agrees 
with the other defendants against the plaintiff; but contends, 
that this is a joint bequest to the two persons in remainder: the 
other defendants insisting, it is several. Upon the first question, 
it is upon them to show, that these words the above interest,'’ 
importing by reference to the former words the interest of all 
the consols, mean only a part of them. The decision of Brown 
V. faj si3 it now stands, is an authority, that the words 

of the power operate as a bequest to the nieces: but that case 
is a subject of appeal. Upon the defendant’s construction 
ever)' part of the will has effect without absurdity; upon the 
other, words must be supplied. 

With respect to the question between the defendants, this iis 
a Joint bequest plainly; and therefore survives. 

Mr. Stanley for the Defendants Charles Trelawny Brereton^ 
and William Trelawny Brereton.^ upon the first question, concur¬ 
red with tlie other defendants. Upon the point between the 
defendants, he contended, from the manner in which the real 
estate was disposed of, that the testator did not mean survivor¬ 
ship as to the money fund; and that upon the whole will there 
was an intention of severance as to that. 

Ihe Solicitor-General in rq&/i/.—The construction, that the 
whole interest without any deduction in any shape is intended, 
is impossible. A different modification of the interest is dis¬ 
tinctly introduced; showing a diminution of the fund by the 
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previous (disposition of the 5000/. The power is onty to ap- 
. portion; and presumes the thing given, before that power 
commences. 

Lord Chancellor. —P is impossible in the construction 
ot such a will as this to be quite sure 1 am right in the opinion 
I havfe formed j and yet I confess an inclination of opinion, 
rising almost to confidence, that the claims of the defendants must 
be restrained to two-thirds of the dividends of 17,000/. Bank an¬ 
nuities only, and not of 22,000/. The testator had at the date of 
the will about 30,000/. 3 per cent, consolidated Bank annuities: 
but in construing a will the Court must consider, what would 
be the con?truction in all the jjiven changes of property, that 
might have taken place between the date of the wih and the 
death of the testator ; and though in this instance there was no 
such change, regard must be had to what would have ocen the 
construction, if the state (jf the property had been ch/inged by 
act in his life. Upon the clause respecting the oOUO/, it is 
contended, that the'^e was a mere power to the testator’s wife, 
independent of the exercise of which power the nieces would 
take nothing. On the other hand it was insisted, that there 
was a vested interest in the nieces; the proportions to be re¬ 
gulated by the exei eise of that power upon the properly to go 
equally among them, if the power should not be exercised. 
In my view of this case it is not necessary to say, what is the 
true effect of the will upon that point; and 1 am happy to 
deliver myself from the necessity of considering upon this day 
the authority of that case, which is to come before me by ap¬ 
peal ; for, taking this either as a power, or as a vested interest, 
my mind comes to the same conclusion. If it was a ])Owcr, 
and was executed by the wife, it is clear, under the execution 
ol the power die nieces would take the 5000/. at the death of 
the wife. If a i interest vested in them independent of the ex¬ 
ecution of the power, it is equally clear, they would take it at 
the death of the wife. From that sum of 5000/. therefore it is 
impossible, that the defendants could have either two-thirds of 
the interest or any other part. That sum therefore being to bi 
subtracted from the bulk of this fund, the testator goes on to 
make the disposition of two-thirds of the abo\ e intere-st of th'- 
Consols after his wife’s decease ; which words may undoubted 
ly mean, and more naturally mean in ordinary language, all t.h( 
Consols than a part. But terms so inaccurate as these uuis< 
be construed not merely with regard to their ordinary^ meaning. 
but that construction must be adopted, that will make the whctle 
will consistent and capable of being executed; and in that view 
the question is, whether the testator meant two-thirds of that, 
of vrhich he had not before disposed, or of 22,000/. having lefr 
to dispose of only 17,000/. , 

But there may be another view of this case. Suppose, tlie te.s- 
tator’s wife had died in his life. In that case the nieces take their 
interests at his own decease. He had authorised 5000/. to be sub- 
. tracted from the bulk of the fund for their benefit ; and if that 
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1801 . was subtracted at his death, it is utterly impossible, that under 

Vii#-v^ the subsequent words the defendants could receive more 'than 
two-thirds of what remained. But a much strong^er case might' 
Thki,awwt, be put. Suppose, he had in his life sold 25,000/. of the stock : 

upon the construction of the defendants this consequence would 
follow ; that, though the wife might have given 5000/. by the 
execution of the power, or the testator Imd given that sum 
independent of the power, to the nieces, the defendants enight 
have received two-thirds of the dividends of the remaining 
5000/. It is impossible he could have meant that; and if 
not, the consequence follows, that under the present circum¬ 
stances of the fund he meant, that after that sum of 5000/. 
subtracted, the remaining 17,000/. should be the fund, two- 
thirds of the inteiest of which the defendants are to receive. It 
is a circumstance, not affording a very solid ground of argu¬ 
ment, that the power extends over the whole property; and 
the disposition in favour of the nieces, either by virtue of the 
power extending over the whole or by the bequest of the 
testator out of the whole, must have been satisfied, however he 
diminished the prrperty, if sufficient was left to satisfy it. The 
wife as residuary legatee had an interest; by virtue of which 
without the power she might dispose to the nieces : but if they 
are to take under the act of the wife, they are to take by her 
authority, not her interest, and not only out of a fund, in 
which she had an interest, but out of the whole ; in which she 
had partly a power and partly an interest. Upon the whole the 
defendants are to take only two-thirds of the dividends of 
17,000/. Bank annuities. 

As to the other question it is exceedingly probable, the tes¬ 
tator did not mean survivorship : but he has actually given in 
words creating a joint tenancy ; which is not severed ; and 
therefore the whole must go to him, who survived. 

Direct two-thirds of the 17,000/. Bank annuities to be 
transferred to the Accountant General; the dividends to be 
paid to the defendant Thomas Trelawny for his life ; with liberty 
to apply ; the costs to be paid out of the general residue by the 
plaintiff. 


[ 135 ] HODSON V.-. 

June 3.1.3. 

Order upon MR. Stanley for the plaintiff moved for an order upon the 
the Register of of the Consistory Court of Durham., that an ori^nal 

might be produced for the hearing of the cause, upon giving 
original will security. 

may be produ- Lard CHANCELLOR asking, what was the foundation of the 
“eiSg^pon jurisdiction, il/r Stanley said, there had been many such or- 
giving secori- ders. Ills Lordship however expressing considerable doubt 
ty. upon it, no order was made. Afterwards Mr. Stanley repeat¬ 

ed the motion; and cited Forder v. Wade; (a) referring to 

faj 4jBro. C. C. 476. 



Cases in Chancery. 


135 


lormer orders j and Ross v. Cropper ; in which Lord Rosslyn 
made an order upon the officer of the Ecclesiastical Court in 
Chester. 

I.ord Chanceli-or asked, what was the nature of the se- 
nirity ; and who was to settle it ? 

Mr. Stanley said, the Master, if necessary. 

y.oVr/C hancellor. —How is his judgment to be regulated 
upon it? Suppose a will giving legacies to the amount of 
5000/. This is possible : if all parties interested in the will are 
before the Court, all those parties might call for an order upon 
the Register to deliver the will j for, if it should be lost or can¬ 
celled by their having called on him, he would not be answer- 
able to ary one. 

Mr. Stanley said, the object of this bill was to have an estate 
sold for payment of debts. 

Mr. Hart (amicus curiie) said that in Baron v. Baron., upon a 
bill to prove a will, he had obtained such an order. 


1801. 
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Lord Chancellor. —What authority has the Ecclesiastical 
Court to enforce the Chancellor’.s order? Would thi.s Court 
order the officer of the Court of King’s Bench to produce any 
of the documents of that Court ? However upon the ground 
of the practice you may take the order. I do not know, upon [ 136 ] 
what it stands: but I cannot renounce the authority of so many 
of my predecessors. 

Ordered. 


£xparte BROWNE. June 13. 

THE ships Maria and Betsey., the joint property of Cullen^ Upon as«- 
Buddicomhe «nd Martin., were insured by Cullen only; 
having been captured, the money recovered from the under- bankniptcy 
writers was applied in payment of his separate creditors under the benefit of 
his bankruptcy. The object of the petition of creditors in re- “'I’"®”™"''® 
spcct ot the outht and cargoes ol the ships was to prove against bankrupt upon 
the separate estate of Cullen. his own ac- 

'I'he Lord Chancei.i.or expressed on a former day a clear 
opinion against the petition : but it stood over upon the sug-jg not liable to 
gestion of Mr. Richards, that there was some case in favour tlie joint cre- 
of it. 

Mr. Richord.s now referring to ex parte Parry faj gave up 
the point; and said, the order in the bi ankruptcy of Fitzhenry 
and Rogers arose from a slip. 

Petition dismissed. 
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DINWIDDIE o. BAILEY. (1) 


THE bill stated, that the plsuntiff carried on the busines.** 
of insurance broker at Manchester; and was employed by 
the defendants from time to time to effect insurances upon 
discovciy and ships, goods, wares, and merchandize; and paid divers sums of 
monoV^d oil account thereof; and became entitled as such in- 

and received surance broker to divers sums of money for his commission 
by him ill that upon effecting such insurances, and otherwise respecting the 
capacity on ac-g^,jjg and the money received on account thereof, and for ijost- 
defendants, age of letters, and upon sums ot money paid, laid out, and ex- 
and money * pended, on'account of the defendants in effecting the insuran- 
^^c^mU defendants were also indebted in divers 

•ion, &fc. and sums of money i pon promissory notes indorsed to the plaintiff 
for promissory in the usual course of business. 

notes indorsed further stated, that the plaintiff received some money 

restrain anac-“^^ underwriters in respect ot losses upon some ships , 
tion, as but that it hath roiistantlj’ been the universal custom of persons, 
brought con- carry on the busiiie.ss of insurance brokers at Lloyd*s Cof- 
miiveraafcus- fee-House, at Liverpool^ and for all other persons, who carry 
tom of the bu-on the trade of insurance brokers, in the business, which they 
siness. De- transact for merchants at Liverpool^ or in any other part of the 
sub^ county of Lancaster^ to be allowed one month from the da;y, U})- 
ject being mat- on which the loss upon ships or goods, which are insured, is 
iter of set-off, ascertained, and the documents respecting such loss found to 
Droof atkw ^ satisfactory, to obtain the signatures of the underwriters to 

r *137 1 adjustment of the policy, and to apply to such underwriters for 

L payment of their proportions ; and at the end of that month, and 

not before, to accept hills, drawn upon them by the persons, 
for whom they effected such insurances, for the amount of such 
loss, until the end of four months from the day, upon which the 
loss was ascertained, and the documents found satisfactory ; 
and such custom has been alwa 5 's adopted, and acted upon, l>j 
the plaintiff in all his dealings with the defendants ; and ihej 
have constantly allowed the plaintiff the said space of f’oui- 
months for the payment of the amount of the losses until the 
commencement of the action. 


The hill tlic '.': s^tated losses upon ships under insurances effect¬ 
ed by the plaintiff for the defendants: one settled upon the 7th, 
another upon the luh of October^ 1800 ; which according to the 
said custom would be payable three months from the 7th and 
11th of November; that no account of the said dealing was 
stated between the plaintiff and defendants; but an action was 
brought by the defendants in December; in which tlicy held the 
plaintiff to bail for 1192/. 5s. lid though the money due 
in respect of the smd losses was not due until February ; and the 
defendants had not drawn upon the plaintiff; and the defendants 
at the time of the action brought were, and now are, indebted 
to the plaintiff in a much larger sum on the accounts before 
mentioned, and also by virtue of three promissory notes ; one 
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dated the 19th of 1799, at 12 months after date, for 

600’. another of the same date and for the same time for 650/. 
another, dated the 18th of November 1799, at 15 months after 
date, for 1440/. 16.?. all indorsed to the plaintiff; and on ac¬ 
count a large balance would be found due to tiie plaintiff.— 
I'he bill then stated applications for the sums paid for pre- 
miuitis, commission, &c. that the defendants threaten to pro¬ 
ceed* to trial; well knowing that the plaintiff cannot obtain 
adequate justice in the said action without ai. account, and can¬ 
not rttover ibercin the balance due to him fromlheni, as afore- 
sa:d; a’d prayed an account of the sums of money paid by the 
plaintiff for and on account of the defendants in.’-espect of the 
iiifiii nnces effected, also the money due to him for commission, 
arid otherwise, respecting the same, and the money received on 
a> count thereof, postage of letters, and the other sums of money, 
paid, laid out and expended, by him on their account about the 
same, and also an account of the money due to him in respect 
of the promissory notes, of the several sums of money he re¬ 
el i\td Irom the underwriters or others on account of the los- 
5 e:.; and all other sums due to them from him ; and a decree for 
payment; offering to pay what shall be due from him ; and an 
iniunction to restrain proceedings at law. 

The defendants put in a general demurrer to the discovery 
and relief. 

Mr. Mansfield and Mr, Pemberton in support of the demurrer. 
—This bill seeks a discovery and account, not of money the 
defendants have received, or with the receipt of which they are 
acquainted, but of money paid and received by the plaintiff on 
account of the defendants for premiums of insurances effected 
by him for them, also of money due to him in respect of pro¬ 
missory notes, also mone)- received by him from underwriters 
on account of losses, and money due to him for commission, 
and paid by h^m for postage of letters or otherwise on their ac¬ 
count. With respect to the custom alleged it is impossible for 
this Court to decide. All these matters must be tried upon no¬ 
tice of set-off. 

iori/CHANCELLOR.—^Thc fact as to the promissory notes 
he could prove without discovery. He states the custom ; and 
that in fact such has been your habit of dealing with him. He 
does not want discovery for that. What he has paid for pre¬ 
miums of insurance, and what for postage, is rather in his mind 
than yours, I do not recollect any such bill. 

Mr. Romilly and Mr. W. Agar in support of the bill.' —The 
defendants admit the custom by the demurrer, and that all the 
facts alleged are true. The question therefore is, whether all 
this account must be gone through before a jury. There have 
been many bills of this nature, by stewards for an accou'-t be- 
^een them and their employers, as to receiving rents^d pay¬ 
ing sums^ of money. The defendants must make out, that the 
Court will not msuntaln a bill for an account at the suit of an 
accounting ^arty. There is one instance, in which this question 
. tvas much discussed ; and an opinion g^ven upon it by a very 
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great authority, in a case much more unfavourable to the plain* 
tiff: ff^ells V. Cooper, (a) The bill was filed by the executor 
of a builder against a person, who had employed him for many 
years, and from time to time paid him money; stating, that 
upon the account a balance was due to the testator ; and charg* 
ing, that the defendant agreed to account with the executor. 
The answer admitted that applications had been made; and 
the defendant had said, that if the plaintiff would produce the 
account, he would settle it in an amicable way; but insisted then, 
that the plaintiff had no right to such an account; and claimed 
the same benefit as if he had demurred. Lord Chief Baron 
Eyre said, it was a vexy unfavorable case, reviving a dormant 
claim; that, if it was only one matter, it could not be the sub¬ 
ject of a bill: but, where there had been a series of transactions 
on the one side, and of payments on the other, he was not satis¬ 
fied, that it was not matter of account. He dismissed the bill 
however upon the ground of the length of time, that had 
elapsed. 

This is not a very positive opinion, that such a bill may bt 
entertained : but that opinion was expressed; and there is no 
case or opinion to tlie contrary^ If any doubt arises, whether 
the custom exists, that may be ascertained hereafter by an 
issue. The plaintiff has a right to a discovery on oath, what 
commission he was entitled to have from them. He states, that 
at the time of the action brought no sum was due from him to 
the defendants; on the contrary, that a large sum was due from 
them. Mundy v. Mundy (o') bears some analogy to this case. 
A balance must be taken to be due to the plaintiff: therefore, 
as it is said there, nothing is left to try at law. 

j^Jr, Mansfield in reply .—I can easily conceive such a case as 
tliat in the Court of Exchequer; mutual transactions between 
two persons, money paid from time to time, &c. especially in 
the case of a builder. But here no account is required from 
the defendants that can be had. I’here is no allegation of any 
money paid or received by tliem. This is an abuse of the term 
** accountwhich supposes something mutual. All these 
charges arc pay ments and business done and money received 
by the plaintiff, I admit the case where books or papers are 
wanted, or, where there arc mutual demands ; but what books 
and papers are sought liere: or w hat mutual demands are there, 
except as to those piomissory notes indorsed by the defendants ? 
The plaintiff can prove the ixand-tvriting. If he wanted evi¬ 
dence as to his legal demand for commission, that is not a 
ground for such a bill as this. He does not suggest the least 
difficulty in proving, what is due to him for commission, or as 
to the custom, either general, or as in fact that, upon which 
tney settled. As to the supposed confession of a balance due 
20 die plaintiff, that is pro hue nice, for the purpose of arguing 
the demurrer: but that would turn every action into a bill; for 

f ajln the Court, of Exchequer, 1791, MSS 
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'the demurrer would be a confession. The case of the steward 1801. 
is clearly a case of mutual accounts. 

. • DiKwinuit 

Lord Chancellor.— 1 should feel infinite reluctance in Bailct. 
supporting such a hill. It contains rather a statement of tacts, 
tht effect of which it is u little difficult to collect. With re¬ 
gard to all these allegations, some of which import, that he has 
received, some, that he has paid, money, he does not go on to 
allege, that upon the effect of tlie whole, taken together, they 
are indebted to him. The only allegation of debt, that I can find, 

IS with regard to the money due upon the promissory notes. 

With respect to the allegation of a universal custom, if the fact 
is true, there can be no manner <)f difficulty in the proof: so that, 
if an action was brought before the end of the four months, it [ 141 ' 
would be a complete defence to say, according to this general, 
notorious, custom, very capable of proof, that it was brought 
too soon. With respect to this particular fact, it does not pro¬ 
ceed upon any alleged .special agi'cement, the proof, and there¬ 
fore the discovery, of which might be necessaiy to sustain the 
defence to an action. The bill applies itself, not to a special 
agreement, but to a fact, capable of proof; out of which it might 
be for a jury to infer, that there was a special agreement con¬ 
formable to the custom. The allegation is, that, taking the 
whole together, this custom does exist at Lloyd's Coffee-House, 
at Liverpool^ and in every part of Lancashire; and that con¬ 
formably to that custom the plaintiff was constantly allowed 
four months credit; which is a fact to be evidenced bj- some trans¬ 
action ; and the gravamen of the bill is, that the action wa^' 
brought too soon ; the four months not being expired. He al¬ 
leges further, that these promissoiy notes form a counter-de¬ 
mand ; and upon the w’hole alleges, that a considerable sum oi 
money is due to him; and in the sense, in which such words an 
used, the bill must be taken to be true. 

It is clear, this case might be disposed of altogether at law. It 
is another cpiestiou, whether the jurisdiction of this Court 
might not attach uj)on it: but it is beyond all doubt, it might 
be disposed of at law ; for everj' fact alleged is a fact, with regard 
to which it is impossible, that the plaintiff’ must not be in ])os- 
session of proof. He must know, what he paid for premiums 
of insurance ; for postage; what was due to him for commission, 
which is settled by the law and usage of merchants ; unless there 
is a special agreement; W'hich is not alleged. All these parti¬ 
culars are known to himself. If an action was brought there¬ 
fore, he would have had only to prove what is here stated 
which would be easy. He has a set-off; the ordinary case of 
set-off, of a sum of money, which he says is not only equal to 
their demand, but gives him a right to sustain himself as a plain¬ 
tiff for the balance due to him. It is not to be said, mat in sustain a 
every case, where the defendant owes more to the'plaintiff, biuforan ac- 

that is a ground for .a bill. There must be mutual demands, count there 

must be mutu- 

al demaiuis. The case of dower stands upon its own specialties: so the case of a steward. 
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1801. forming the ground. (1) The case of dower is always considered 
a case standing upon its own specialties. So is the case of the 
iKwwDiB steward. The nature of his dealing is, that money is paid in 
Bailet. * confidence, without vouchers; embracing a great variety of 
r #142 1 accounts with the tenants; and nine times in ten it is impossible 
that justice can be done to the steward. If I sustain this bill, 
there never would be an action in the city against a broker 
without a bill in equity. I hesitate excessively in permitting 
such a bill; and the strong inclination of my opinion is, that 
the demurrer ought to be allowed. I feel great sanction for the 
doubt I entertained, from the opinion of Lord Chief Justice Eyre 
in the case cited; a Judge, whose habit was not to express doubts, 
where he had a clear opinion. That case is very different, as 
being the case of an executor upon payments made to his testa¬ 
tor, not of the party himself coming for relief. The executor 
can only go upon conjecture as to the amount of the money 
paid } and therefore wouhl go to law completely at his peril. 
There is hardly a case of set-off, in which a bill might not be 
sustained, if this may. 

June 17. The causc having stood over for the purpose of searching for 
precedents, Mr. said, there were numerous cases of ac¬ 
counts sought by a principal against a factor, undone upon the 
bill of a factor against the principal. Chapman v. Derby ; (aJ 
which was disposed of upon another point: but he could not find 
any case of an insurance broker. 

Lord Chancellor said, it was impossible to sustain the bill, 
without layingdown, that wherever a person is entitled to a set¬ 
off, he may come into this Court. 

The demurrer was afterwards allowed. 

Ca) 2 Vem. 117. 



M‘NAMARA v. WILLIAMS. 


To a bill THE bill was filed to obtain a specific performance of an 
dor'fOTa*speci-*S*'^‘^”™®“^ ^ estate to the plaintiff; which was de- 

fic perform- creed upon the submission in the answer of the vendor; with 
ance his stew- usual directions for an account of the arrear of rents, and the 
cSere ought delivery of the title deeds, &c. But a question arose as to the 
not to be i^de propriety of making two persons of the name of Allen parties, as 
parties. receivers and stewards ofthe estate and in possession of the Court 

deeds ; one of whom by his answer stated, that he 

ing decreed, had ceased to be steward in 1795. 
the bill as 

- Chancellor. —With regard to this bill, as against 
wSi costs, the Allens^ it is the case of a vendor having his Court rolls, &c 


1(1) Porter v. Spencerf 2 Johns. Cha. Bep. 171.1 
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thfe possession of a steward. Tlie arrears of rent are assigned 1801. 
this instance : but that does not differ this case from that of 
‘an agreement to be executed in six months : if not then exe- 
cutcd, so that it became necessary for the vendor to file a bill, he Wibliajh 
would be as much entitled to the arrears of the rents, as in this 
ca:>e under the express stipulation. In such a case I never heard 
of loading the suit by making the receivers and stewards of the 
veiidtv parties. To permit it would be most dangerous. In 
some cases the vendor may be wrong, in others it may be per¬ 
fectly consistent with justice to refuse to perform the agree¬ 
ment ; is the vendee, filing the hill, to go to the steward of the 
Vendor, in the one case rightly contending, that he is not bound 
to perform the agreement, and to desire, pending the suit, that 
the steward shall not pay the rents to his master, but hand them 
over to him ; for if he has a right to maintain the suit, when 
the cause comes to a hear'ng, it is founded upon the right to 
call for the rents at that moment. There is no such right. 

The ordinary decree w'as made for the vendor to account for 
the arrear of rent. How can this be consistent with the usual 
language of the decree, to account for the rent received by him 
or by any other person or persons by his order or for his use ? 

The decree must be against him for an account of the rents ac¬ 
crued due and received by his stewards since the time, at which 
the title was to be made ; and according to my view it would be 
a most dangerous thing, if an agreement was to be considered by 
a Court of Equity as changing the character of the steward; [ 144 T 
making him no longer the steward of the v^endor, but the steward 
of the purchaser, receiving the rents for him, and not for the 
vendor, w’hile contending in a suit with the purchaser against 
the performance. 

So w ith respect to the title deeds : can the agreement be stated 
to have this effect; that, while the contest respecting the execu¬ 
tion of the co tract is going on, it gives the purchaser a right to 
call upon tV.e steward for the title deeds ? That cannot be. He 
ha.-» ilght to come here, calling on the vendor to deliver up 
a” the deeds in his custody, power, or possession : but these 
dee*.’a, in the hands of the steward, are in the view of the Court 
physically in the custody, power or possession, of the vendor ; 
and the jtirioiliction of the Court is satisfied by the order upon 
him to hand them over to the purchaser. By the effect of the 
decree he is bound to get them out of the hands of those per¬ 
sons ; and it is less inconvenient to have him attached for not 
brv'ging them here, than to permit persons of this description 
to i>e made parties pending the suit. 

In order to prevent the necessity of loading causes with un- 
necessarj' parties, this bill as against the Allens must be dismis¬ 
sed with costs. 
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GREGOR o. LORD ARUNDEL. 

June 18, 


After two an- Steele for the plaintiff moved to discharge an order oh- 

8wersreported tained for six weeks time to answer, after two answers report- 
insufliciciit, ed insufficient upon exceptions ; referring to the general or- 

the deiendant j__ ^ o o 

is not entitled i j u i- 

to six weeks 1 he motion having stood over was granted ; and the former 

time to an- order discharged witii costs. 


swer. 


Caj January 23,1794, 4 Bro. C. C. 54'1-. 


1 145 J LLOYD V. MAKE AM. 

June 13 18. 


Order to strike 
out the names 
of two of the 
plaintiffs on 
giving securi¬ 
ty for costs 
made witliout 
■ -onsent 


Mr. Cooper for the plaintiff moved to amend the bill by strik' 
ing out the names of two of four plaintiffs upon giving security 
for costs. They had executed releases to the other plaintiffs. 
The object was to obtain their evidence. Notice had been gi¬ 
ven : but the defendants did not appear. 

Lord Chancellor refused the motion ; saying, it must be 
upon a positive consent; and on its being then desired, that 
they might be made defendants, said, that would not do; as 
they would then get rid of their liability to costs. 

The motion was afterwards repeated, as originally made, upon 
the authority of Motteaux v. Mockreth; (a) in which l.ord 
Thurlo-w at first thought, a consent was necessary for an order 
to make a plaintifiT defendant; but afterwards made the order 
without consent. It was said, that the practice had been ac¬ 
cording to this case; and PuUerds case was mentioned ; in 
which the Lord Chancellor had been Counsel: the property was 
very considerable ; and Shaw, a principal plaintiff, was struck 
out, not only without consent, but without the knowledge ol 
the defendant. 

Mr. Pemberton {amicus curiae) mentioned The Attorney Ge- 
neral v. The Haberdashers* Company, the case of Newport 
School; in which an application to strike out the names of some 
of the relators, with a view to make them witnesses, was op¬ 
posed by the Lord Chancellor, then at the bar ; but was finally 
ordered, upon giving security for the costs to that time; and said, 
there had been several orders of the same kind. 

Lord Chancellor said, it seemed to him. Lord Thurlow's 
first thoughts in Alotteaux v. Mackreth were right; and he had 
had an idea, that Lord Thurlow had always refused it; but 
upon the authority of that case and the practice his Lordship 
granted the motion. 


fa) Avie., vol. i- 14- 
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1801. 

MAXWELL i». PHILLIPS 

June 19. 32. 

Mr. Wyatt for the plaintiff moved, thSit an order, that the Bill Notice of mo. 
should be dismissed for want of prosecution should be dis- 
charged for irregularity; the notice of motion being pven on give^for ^ 
Saturday for Monday, Tue^y, not 

Chancellor said, that on enquiry at the Reg^stdr’s^®®*^^' 
Office, it appeared that notice on Saturday is not good, unless it 
is given for Tuesday. 

Order discharged. 


Ex parte SLATER 22. 

EASHLEY and Dennis commenced business in partnership Proof undei 
.IS liquor merchants in January 1795 ; which was dissolved in the bankrupt. 
May 1796 ; Pashley retiring; and assigning to Dennis all his debtor aftirre- 
sharc of the partnership stock, debts, &c. being indemnified caving a com- 
by Dennis. Pashley commenced the same busmesfs on his own posi6on from 
account. Upon the 13th of October 1796 Den^ns compounded*® 
with his creditors for lOv. in tlic pound.' Popplexoell and Jan- {-cleLe to one 
sen., two of the creditors of the partnership of Pashley and Dennis being a release 
for 141/. 6s. executed the agreement for Dennises composition.'® '*®*' 
Upon the 25th of November a commission of bankruptcy issued 
against Pashley; under which Popplewell and Jansen were per¬ 
mitted to prove their debt; and afterwards they received the 
composition. 

The petition was presented by the assignees under the Com¬ 
mission ; praying, that the proof of the debt of Popplewell and 
Jansen might be expunged. 

Mr. Pig-g-oh in support of the petition cited Bower v. Swad- 
lin. (a) 

Mr. Romilly against the petition. —Without doubt a release || 147 ] 
to one of two joint debtors is a release to both, (l) according to 
the case cited : but that is upon technical reasons; and Courts 
of Equity have always lamented the necessity of following 
the law in that. It is impossible to suppose any intention to dis¬ 
charge this man upon receiving IQ;^. in the pound from the 
other. 

Lord Chancellor made the order according to the prayer 
of the petition. 


Cajl Atk. 294, 


1(1) See Rmley v. Stoddart et al. 7 Johns. Kep. 
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1801. 

MITCHELL ». DORS. (1.) 

*/ne23. ^ ^ 

Injunction, Mr. Mansjield and Mr. Bell moved for an injunction against 
where Ac having begun to get coal in his own ground 

b^un to takf had worked into that of the plaintiflF. 
cod in his own 

^iirtot^*'of Chancellor. —That is trespass, not waste. But I 

the plaintiff, will grant the injunction upon the authority' of a case before 
Lord Thurloxv: a person, landlord of two closes, had let one 
to a tenant, who took coal out of that close, and also out of the 
other, which was not demised ; and the difficulty was, whether 
the injunction* should go as to both; and it was ordered as to 
both. 

Ordered 


Roub. 
June 26. 


Ex parte DAVIES. 


Devise and be¬ 
quest until a 
certain period 
from the na¬ 
ture of the 
purpose and 
circumstances 
not transmissi¬ 
ble to repre¬ 
sentatives. 

[148] 


EDWARD Cottrel by his will gave and bequeathed to his 
dear wife all his estate and effects, both real and personal, ol 
whatsoever kind, which he then enjoyed, or might by virtue 
of any will or wills then made or hereafter to be macle in his 
favour ; to be fully enjoyed by her during the minority^ of his 
son and heir Henry Cottrel; which minority he directed should 
cease and determine on the first day of November 1 805 : his 
said wife until that period finding him with suitalile education, 
maintenance, and cloathing ; and he declared his will, that 
from the said period his said son should have a moiety of the 
said income ; and that his said wife should enjoy and have to 
her use during her life all the clothes, jewels, plate, trinkets 
linen and furniture, of every kind, he then had or hereaftei 
might be possessed of; at her decease then every thing, as 
aforesaid, should totally belong to and centre in his said son. 
his heirs, executors, administrators, and assigns, for e\ er: if 
his said son should die before the period of his minority expir¬ 
ed, then the whole to rest with his said wife during her life. 

The testator then declaring, that he bound his estate and 
effects to pay all his lawful debts and funeral expences, consti¬ 
tuted and appointed his said dear wife sole executrix of his 
will; resting in the full hope and desire, that if his wife should 
want any advice or assistance, his friends Colonel Preston 
and William Barton Burwivk., Esquire, would give it to her ; 
and for which boon he begged each of them to accept of a 
mourning ring. Then he gave a ring to ^ohn Cottrel; and de¬ 
clared, that, if his said wife die before his said son attains the 
aforesaid age, he hoped that all or any of these three aforesaid 


J(l) Cited in Frost v. Beekmaji, 1 Johns. 
Cm. liep. 318, where the injunction was re¬ 
fused, the case bein^ that of' an ordinary tres¬ 


pass. See Hawley v, Cloweo, 2 Johns. Cha 
Rep. 122.| 
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gentlemen would be kind and good enough to act as guardians 
and* trustees for him during his smd minority ; and that as such 
he did thereby nominate and appoint them ; and he declared 
his willf that if his said son should die in his minority or after¬ 
wards without devising the aforesaid estate and effects to his 
heirs^ executors, administrators, or assigns, he then bequeathed 
the said estate and effects unto John Cottrel: but he desired, 
that \iotwithstanding that, if his son should attain the said age, 
he should have full power and authority to sell, give, assign, 
or bequeath, the said estate and effects in as full and ample a 
manner as possible notwithstanding this clause. 

The testator died in 1788. His widow married the petitioner; 
and died cn the 3d of June 1800. The petition prayed, that 
the interest, until the son should attain the age of twenty-one, 
should be paid to the petitioner, as administrator to his wife. 
The period, at which the son would attain twenty-one, would 
be two or three months before November 1805. 

Mr. King in support of the petition.— is an absolute in¬ 
terest for a certain period, and transmissible. The period of 
minority is extended by the will for two or three months beyond 
the age of twenty-one : if it had been prolonged for ten years, 
that would have increased the interest of the wife. A devise 
during a certain period, or until a certain event, is good. It is 
not merely personal to the wife, notwithstanding the addition as 
to finding maintenance, &c. That must be found by the re¬ 
presentative. 

Mr. Cox for the Infant. —Considering the nature and purpose 
of the disposition, this construction is impossible. The propo¬ 
sition as to a devise till a certain time cannot be disputed, as a 
general proposition, in the case of a stranger; but this is a dis¬ 
position of the interest of the infant’s fortune to his own mother 
until the period specified, she in the mean time maintaining and 
educating him. The testator might mean some benefit to her 
in the mean time : but is that to go, not only to that near re¬ 
lation, but to any person, who may be her personal representa¬ 
tive r The period is evidently caculated with a view to this 
particular age, and treated as a period of minority. Nothing is 
said about the executors or administrators of the wife : but in 
another part of the will he provides for the event of her death 
before the son attains that age ; expressing his hope, that in that 
event the three persons named will actas guardians and trustees. 
The petitioner contends that he is to do that. The dry, gene¬ 
ral, proposition cannot apply to such a case as this. This is 
a residue. Therefore what is not disposed of accumulates; and 
no difficulty of that kind can arise. 

Mr. King in replu. —^That clause does not make a difference ; 
for he meant to distinguish the situation, in which those persons 
were to stand, from the interest vested in his wife. 4Ie cannot 
be supposed to intend them to take all the benefit and interest he 
had given to her, and which vested absolutely in her by the first 
part of the will, in very strong words. May not they be 
guardians and trustees of the person of the infant, as to his 


1801 . 

Ex paite 
Dxtui. 


r ' 
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180i. education, without being entitled to the property, clearly dia- 
jposed of during a certain period ? 

Daties. 

AfleMASTER of the Rolls.— ^The question is, whether this is 
an absolute bequest of the interest until the 1st of November 
[ 150 ] 1805 : the disposition being general of all real and personal 

estate. No doubt, he might have made that bequest, and, if so. 
It would pass to the representative of the wife. At the tsame 
time that would be a very extraordinary intention against his 
own son ; giving the interest of his fortune to any stranger, who 
might happen to be the executor or administrator of the widow. 
It is quite clear upon the whole, that he meant his interest to go 
■to her, only i. rovided she should live so long, and should be in 
a situation to find her son with suitable education, maintenance, 
and cloathing. The expression there is mv said wife.*’ He 
does not trust that to an^ one else. He appears here not to 
have attended to the possibility, that she might die before that 
period. 7 hen afterwards, if she dies during the minority, he 
appoints guardians and trustees. As it has been observed, there 
IS no use for them ; for there would be nothing to manage. He 
would have been at the mercy of the wife to find him with edu¬ 
cation and maintenance; and that burthen, it is admitted, would 
have passed to her representatives. He supposes, there would 
m that event be occasion for guardians and trustees. But this 
furth^ provision occurs : If the son dies during the minority, 
the whok IS to rest with his said wife during her life, not until 
1805. The construction therefor) is, that though as against 
strangers he meant it only to her for life, yet as against his son 
he meant to give it to her representatives: putting strangers in 
a better situation than his son. The meaning upon the whole 
is quite clear ; and the petitioner can take nothing. 

Petition dismissed- 


Uouf;. 
Jwit 26. 


WALTON V. LAW, 


wh^thTbiJl u- executor of a person, who died on 

is retuned, to England from the East Indies^ for an account 

there may of the money received by the defendants under a policy of insu.- 
ranee upon a ship ; which was captured. 

Whe^t is ne. , ^omtUtf /or the dejendunts objected, that this was merely 
cessaiy to es- the subject of an action. 

Sa'ririS'ta" J .aid, then they ought to have 

Soer^ofoend'^'™"'^'** but they answered j and went into evidence, ge 
the equitable Pfcssed, that the bill should be retained, in order to trv it at 
relief; H) but law. 

ject”ppeared said, the only cases of that sort are, where it is 

to be matter hecessaiy to establish the right at law in order to found the 
of law, the bill equitable relief; but not to try, whether they have any claim at 
-law; and if they fail there, to come into this court, and try to 


1(1) See Phmpa v. Thompson, 1 Johns. Cha. Hep. 133 J 
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raise an equity. The defendants may have the same benefit at 
,the hearing, as if they had demurred. 

The Master of the Rolls acknowledged the rule, as stated by 
the defendants, and dismissed the bill. 


. ASTON V. GREGORY. 

RICHARD Hawkins by his will, made in 1785, devised to Devise in trust 
Barnard Gregory and Walter Alarsh^ their heirs and assigns, 
freehold estates ; in trust to sell; and to give and apply the mo- to ami amon/ 
nies, which might arise by the sale or sales thereof, to and such persons 
among such persons, or the legal representatives of such 
sons, as the said Barnard Gregory and Walter Marshy or the tion should 
survivor or the heirs of such survivor, in their or his discretion think had or 
should think had or have any just or indisputable demand 
Mr. Wiliiam Horton the elder, deceased, at the time of his j,ii. deniand 
death ; and giving to each such person in equal degree and pro- upon A. athi.^ 
portion according to the principal sum, which may appear to 1**^ 
due to them severally and respectively, as far as the money 
arising by such sale or sales will extend ; and upon receipt of portion ac- 
such money the person or persons giving the same shall deliv- 
er up to be cancelled any security in his or their custody or arrkr'^ thT*’ 
* power, which had been given by the said William Horton to money would 
them, or to his, her or their, testator or intestate ; but whatever extend; the 
sum or sums of money may be given to any such person or delivered up : 
persons by virtue of this my will, those sums arc to be given but the money 
and received in no other manner than as free and voluntary to be given 
gifts made by his will to them, in testimony of the regard he had 
tor William Horton. manner than 

The bill was filed after the testator’s death by the creditors vohmtaiy 
of Horton; praying a sale under this will. Horton died many 
years ago insolvent. A sale was decreed ; and the sum pro- more tli.m snf 
duced by the sale amounted to 2928/. ; and there was a fund ficient,isliab1<* 
arising from the rents in the hands of the defendants of 
Iv. %d. The only debts carrying interest were two old bonds extent of the 
for 200/. and 77/.; and the debts not cann ing interest amounted penalties, 
to 626/. [ *152 ■} 

The cause coming on for farther directions, the residuary 
legatees resisted the demand of interest upon the bonds up to 
the penalty. 

Mr. Piggott and Mr. Hart for the Plaintiffs insisted, that the 
penalty of the bond being the debt would cover interest as well 
as principal. 

Mr. Lloyd and Mr. Wooddeson for the Defendants. pe¬ 
nalty of a bond is not the just debt in equity. This qur tion 
depends upon the construction of the will, the meaning pf which 
is, that ail the creditors shall be upon an equal footing; and that 
no person should have interest upon his debt. They claim only 
under the voluntary bounty of the testator { and this would 


1801. 

Waitow 

V. 

Law. 


Roils. 
June 27. 
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1801. contradict hi& intention by giving die bond creditors nuMii than 
the others. 

Ab^w Piggott in reply was stopped by the Court. 

GrxooSt. 

The Master of the Rolls. —It is certainly true, that these 
creditors must be contetited to take what this testator thought 
fit to give them : if he had said, they should have only the prin¬ 
cipal without interest, they must have been contented widi that. 
But the question is, what he meant to give them. He leaves 
it to trustees to determine, what are just and indisputable debts. 
Those debts he meant to pay. Then the interest of the debt is 
just as much a part of the debt as the principal sum. I do not 
[ 153 ] agree, that if he had said, only the principal should be paid, that 
would extend to the penalty of the bond. In that case there 
would be a clear distinction between principal and interest. 
But these words “ the principal sum” are introduced for a ve¬ 
ry different purpose. He means, that the debts shall be paid : 
but in case of deficiency to pay all, he directs them to be paid 
in equal degrees and proportions according to the principal sum. 
He does not 3av “ the principal sum,” or “ only the principal 
“ sum :” but if it is necessary to resort to degrees and propor¬ 
tions, that is to regulate the proportions, as farasth*- money 
arising from the sale will extend ; and he expresses an appre¬ 
hension, that the money might not extend far enough to pay 
all, that was due. But if there should be no necessity to make 
an apportionment, then wh^it he meant to be paid was the debt; 
and the question is, whether the interest is not a part of the 
debt. The interest therefore must be included to the extent of 
the penalty. 


RoLT.f;. 
June 29. 


ROACH n. HAYNES. 


Testratrix CA THERINE Haynes by her will, reciting the will of Da- 
overwhichshe Franco., and that he had given to Ann Roach an annuity of 

had a power ot 300/. for life, and two other annuities of 100/. and 50/. and 30/. 
appointment, a year to each of his servants, who had lived with him fi ve years, 
ai^ B^e Bpe- securing the payment of the said annuities directed his 

trasteca, in executors to purchase Long Annuities in the names of lorn- 
trust for her kyns Dew and Albany IVallisy sufficient to answer them, in trust, 
tee afteTn ^* **’^°*'5 oth®*" things, to pay the annuities ; and as to so much 
m^sand^veof annuities to be purchased as should be appropriated to 
the general the annuities of Ann Koach^ Jnne Kensey., and John Roach., 
B ” should respectively die, all arrears of their 

slie revoked annuities being paid, that the trustees should stand possessed 
the bequest of thereof, to and for the separate use of Catherine Haynes., not- 
the residue ; withstanding present or future coverture; and to be applied and 
^ disposed of in such manner as she should in writing under 

A. was held her hand and seal or by her last will and testament direct or 
appoint; and in case of no auch will, direction, or iqipointment, 
same Long Annuities should become past of the residue of 
pointmem. lus personal estate; and as to the Annuities purchased to answer 
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the ^er Annuities, as those Annuities fall in, to become part 1801. 

, of the residue of his personal estate ; in further execution of the 
powers and authorities in her vested gave, bequeathed, direct- 
ed, limited and appointed, the said Long Annuities so pur- Haivu. 
chased or to be purchased for securing unto Ann Roach^ &c. the 
said several annuities during their respective lives, and given 
to her after the several deceases, as aforesaid, and also all her 
platef linen, china, household furniture, stock of catde, and oth¬ 
er stock, goods, and chattels whatsoever, at Lonesome or else¬ 
where at the time of her decease, unto the said Tomiyns Dew 
and Albany Wallis; intrust, that they and the survivor of them 
and the executors and administrators of such survivor shall 
stand possessed thereof for the use and benefit of her residuary 
legatee hereinafter named. All her other estate and effects not 
herein before disposed, and which she had in possession, or was 
any way entitled to, and had power to dispose of, she did there¬ 
by give and bequeath, direct, limit, or appoint, the same unto 
her son David Haynes^ his executors, &c. ; and she appointed 
Dew and IVallts her executors. 

I’hc testatrix afterwards in 1796 made the following codicil: 

I Catherine Haynes^ having by my will, dated the 19th of 

.September 1788, given my son William 1000/. and the residue 
‘‘ of my estate to my son David^ and having also given legacies 
“ to mv own maid servant and other domestic servants, 1 do 
“ hereby revoke all the above bequests ; and give the residue of 
“ my estate and effects unto my sons William and David Haynes 
“ equally between them.” 

Then, after giving several pecuniary legacies and her wearing 
apparel to her maid servants, equally to be divided among them, 
as should be living with her at her death, she added, that with 
these alterations she confirmed her will; revoking all othei 
codicils; and declaring this to be the only codicil to her said 
will. 

The bill was filed by the annuitants. I’he only question waS' 
between the defendants: David Haynes claiming solely undei 
the appointment: William Haynes claiming jointly with him ; 
and the residuary legatees of Franco claiming the fund as undis¬ 
posed of. 

Mr. Hart for the Defendant David Haynes. —The testatrix | j j,'. , 
has sufficiently executed the power of appointment, and done no 
act to invalidate it. The power is general, not limited either 
to time or objects. The gift to Dew and Wallis is a complett 
execution of the power ; and t4l testatrix has directed the ap¬ 
plication. She has certainly added a designation of the person 
to have the benefit; viz. her residuary legatee hereinafter named. 

The question then is, whether by a codicil, depriving tha* per¬ 
son of the description of sole residuary legatee, she shall be 
considered as substituting another person, who is thereby join¬ 
ed with him in that character. But the codicil has no reference 
to the execution of this power. It is merely a residuary dispo¬ 
sition to two persons jointly. This fund is not given as part 
. of the residue. The codicil is not the will itself; though it i*’- 
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part of the will, as to the i«sidue, upon which it treats, and to 
which it is confined; and being directed to operate as a revo¬ 
cation of distinct parts of her will it cannot operate beyond 
that. 

Mr. Stanley for the Defendant William Haynes .—This de¬ 
fendant is under the codicil entitled to one moiety of all the 
reaidue, including the fund appropriated to answer these annui¬ 
ties. The object of the testator Franco was, only, that the fund 
should not be in the disposition of the husband of Catherine 
Haynes^ but that she should have the separate disposition of it. 
The true construction of her will is, to unite that property to her 
general person^ estate ; and giving the whole to bavid Haynes^ 
she does no- mean to distinguish between this fund and her 
general personal estate. Then she revokes the residuary be¬ 
quest to David; and ^ves the residue to both of them. 

Mr. Trower^for the residuary leg-atees under the will of Fran-, 
co^ claimed this fund ; insisting, that the residuary bequest in 
the will of Catherine Haynes was entirely revoked ; and the co¬ 
dicil was coT-fined to the residuary personal estate, without re¬ 
ference to this fund. 

The Master of the Rolls. —^Therc is no doubt in this case, 
and it is admitted, there would be a good appointment, if it 
stood merely upon the will. Then what does the will do i It 
gives the capital set apart to answer the annuities and some spe- 
156 ] cific articles, plate, linen, china, &c. to trustees, in trust for her 
residuary legatee thereinafter n-aned. So she separates from 
her residue the capital of the annuities and these specific effects; 
and vests them in trustees. The will then goes on to give the 
residue directly, and without the interposition of trustees, tc» 
her son David Haynes. There is therefore an appointment foi- 
the benefit of the person, to whom she shall give the residue . 
who turns out to be David Haynes. Then does the codicil, re¬ 
voking the bequest of the residue, extend to the specific articles 
she had given to the trustees ? That would be contrary to the 
intention ; which was to separate them and take them from the 
residue. Then if David is to have these specific articles, is 
he not to have the capital of this fund; which is equally sepa¬ 
rated from the residue ? The conclusion is, that the codicil 
does not in the least affect this fund. A nice argument is used 
for the residuary legatees of Franco ; that the codicil does af¬ 
fect it for one purpose, viz. t^evoke the disposition, but not 
for the other. If the effect was to throw the whole into the 
residue, then the codicil would affect it. 

Declare David Haynes solely entitled. 
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T ’ -"dentures, dated the 3d of July 1757, the Archbishop The Court re- 
o^ ’‘tk demised certain premises to William Sterne ; to hold to fused upon an 
h»rii, his heirs and assigns, for the lives of himself and two o6ier 

persons. ^ money to be 

h^llinm Sterne by his will, dated the 24th of March 1770, paid under the 
gave to trustees and their heirs the lands comprised in the lease; 
to hold the same to them and their heirs; upon trust to permit his subject Invol- 
two daughters to take and receive the rents, issues, and profits vinjf a doubt* 
thereof for and during their natural lives ; with remainder to the 
heirs of the: r bodies lawfully begotten; and in case they should die Action of a 
without issue, from and after their deceases upon trust to convey trust of an es* 
* and assign the same to and for the use of his son William Sterne J®*® 
and the heirs of his body lawfully to be begotten ; and in case s^terTto 
he should die without issue, and the testator’s wife should sur-ceive the rents 
vi ve his said children, he gave the said leasehold lands to the use f*” '• 

of his said wife, her heirs, executors, administrators, and assigns, tte*hdrs of 
for ever. their bodies} 

The testator died; leaving his wife surviving, and all the chil- ®J»d “ 
dren mentioned in the will, infants. In December 1775 articles mthrat is* 
were executed for the sale of the estate, as soon as an Act of sue, from and 
Parliament could be procured, to Hodgkinson^ his heirs, and ®fter their de* 
assigns, during the remaining lives, for 12<X)/. ^ i 

By the Act of Parliament, which was obtained, it was enact* L J 
ed, that the residue of the purchase money, after paying the 
costs, should be laid out by the trustees in the purchase of lands 
and hereditaments, to be settled and conveyed to such and the 
same uses, and upon and to the same trusts and purposes, as 
the premises stood limited under the will ; and that the money 
should be paid into the Bank and laid out, till a proper pur¬ 
chase could be procured : the dividends in the mean time to be 
paid to such person or persons as would for the time being be 
entitled to receive the yearly rents and profits. 

The clear produce of the sale was 1190/. 14*. lOd. 3 per cent. 
Consolidated Bank Annuities, and 17/. I7<v. cash. The petition 
was presented by the testator’s two daughters, who had attain¬ 
ed the age of 21 ; praying a transfer under the late Act of 
Parliament, (a) When the petition was opened, the Master 
of the Rolls expressed considerable doubt, whether it could be 
granted ; and it stood for judgment. 

(h) Master oJ the Rolls (after stating the case)—I appre¬ 
hend, the act for ^e relief of tenants in tsul only applies to cases, 
where the right is clear and indisputable; and that, were there 
is any question, the Court in an ex parte petiuon is not to en¬ 
ter into the question in the absence of all the parties entided. 

But, if a question occurs, whether the party ^plying be tenant 
for life or tenant in tail, I apprehend, the Court upon an ex 

Ca) 8tat. 40 Geo. 3. c. 56. Upon Act of Parliament see Ex parte Ben- 

net, Ex parte Dofeion, ante, 116, and the note (a J ante, voL v. 12. 

. f 5 J Ex relatione. 

Voi. VI. 17 
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1801. petition would not under the statute, (notwithstanding 

'^W the inclination of the Court might be, when the question came. 
Stbb^ to be discussed, to hold the party to be tenant in tail) decide 
the right. 

The question therefore is, whether there is in this case a fair 
doubt. 

It appears to me, that there is in this case a fair doubt. The 
Act of Parliament has gone no further than to allow the money 
to be laid out in freehold lands of inheritance. 

An interest in Where a person has an interest in an estate pur outer vie^ 
which would be an estate tail, if applied to freehold lands of in- 
would be an nentance, he may dispose of such estate pur outer vte by deed. 
estJiictai!, if But it may be a question, whether the blending of estates in 
hold freehold lands of inheritance does or does not necessarily apply 

inheritance, *0 estates pur outer vie. 

raw be dispo. In respect to freehold lands it is said sometimes, that the 
sedof by deed, freehold cannot be an abeyance; but here is no fee. Some¬ 
times it has been held, that the estates shall unite, the better to 
effectuate the general intent: but that is not necessary in an 
estate pur outer vie ; for there is no descent: the heir takes as 
special occupant: therefore there is no necessity, that the estate 
for life and the estate in remainder should unite. Forster v. 
Forster, (u) Williams v. Jekyl. (b) 

An estate It has been settled, that an estate pur outer vie may be 
jmr autey vie limited in tail; Low v. Burron i fc) which was a limitation of 
”****“ a freehold lease for life with remainder to the heirs of the body 
in tail. 

But supposing it as a general rule quite clear, that the two 
estates would unite together, there is still upon this will a 
question, whether by the particular wording of the will the 
testator’s intention was not to confine the first taker to an estate 
for life, and that in this particular case the two estates should 
not unite. 

[ 159 ] With respect to personal estate it has been held, that where 
A limitation, there is a limitation, which, if it were freehold property, would 
which would create an estate tail, it shall give the absolute interest in per- 
toite ^l"as*to ®t)nali^: Hodgeson v. Bussey. (a) Read v. Snell, (b) Sabbarton 
freehold V* Sabbarton. (c) But this is dte case of a trust, and there is 
perty, would strong ground for the issue or remainder men to contend, that, 
pve the abTO- taking the whole of this will together, it was the intention, that 
to pcimi^ es-daughters should only take for life. I do not say, how it 
talc. (1) would be determined. It is sufficient to say, that it creates 
doubt enough for me not to decide it in this summary way, and 
therefore I must refuse the prayer of the petition. 

Petition ^smissed. 


fej 3 P. WUL 263. 

«™..2 Me. 642. 

'For. 245. See ParwUns v. OoWfrapt omte, vol. v. 440. and the xeferen- 
ees m the note 444, 


fa) 2 Jtk. 259, f 5 1 2 Fet. 681. 

f dj 159.—2 JlOc. 82. 


{(1) See Dm»dg^ v. Chamgt 4 liar. 5c 393, Cwiimih v* HsIPs Mm. 3 Deaattl. 

Cba. &ip. 359.} 
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Hoi.La. 

JOHN Strettdl by his will, dated the 3d of March If86, ^7. 

confirming his marriage settlement, by a bond, previous to his a realduaiy 
marriage, the condition of which he stated that he had perform- bequest upon 
cd by a devise of his house at Croydon and a transfer 
11,000/. 3 per cent. Consolidated Bank Annuities, in addition us the proper- 
gave to his wife an annuity of 395/. to be paid out of the ty was receiv- 
best security he should die possessed of, except his estate, called o"® rfthe 
Gotrvick ; and directed, that such security should afterwards be tees 
considered as part of the fortune bequeathed to his son -ilmos, being dea^his 
and should be estimated at 16,000/. He gave his wife the!!®P’*®®*‘*®‘ 
house at Croydon.^ the use of his furniture, plate, and the choice titled only to 
of the furniture of one of his houses ; and made several other that part, 
bequests in her favour; and directed, that after her decease the 
said several particulars, or such as shall be existing, shall be either ^cath.- 
kept for the use of his son, or be sold, and that the produce 
should fall into the residue of his personal estate, according as 
his wife shall by will appoint; and for want of appointment 
that the same shall be sold for the purpose aforesaid. All the 
remainder of his goods, chattels, furniture, &c. after his wife 
should have made such choice, he directed should be sold by his 
executors; and that Joseph Brickxvood^ hereinafter named, [ 160 ] 
should have the preference of purchasing the lease of his house 
in Riche's Court., with the furniture. 

The testator then gave to his friends Daniel Mildred., John 
Harman., Alexander Forbes., and his brother-in-law Joseph Hay~ 
iintr., describing them as his executors hereinafter named, free¬ 
hold estates, describing them, and all other his freehold estates; 
to hold to them, their heirs and a.ssigns, for ever; as to the 
house at Croydon to the use of his wife for life, in part of the 
provision by uer marriage settlement; and after her decease to 
other uses; and as to Gotwick and other premises, in case his 
son should attain the age of twenty-one, in trust to convey to 
the use of his son for life, widiout impeachment of waste ; re¬ 
mainder to his issue in tail; and for want of such issue, or, in 
case there should be none, who should attain twenty -one, over; 
and he gave all the other estates to other uses. He gave his son 
30,000/. to be paid him, when he shall attain the age of 
twenty-one, or as soon after as he can be put in possession 
thereof, according to the direction after mentioned ; that is to 
say: he directed, that the several funds or securities, which 
should be appropriated for the securing the aforesaid annuity 
of 800/. to his wife Tmade up of the interest and rents pro¬ 
vided by him in pertormance of his marriage settlement and 
the additional annuity' of 395/.) which altogether sho t!d be 
considered of the value of 16,000/. and no more, ^ould be 
computed as part of the 30,000/. the remaining 14^0001. 
to make up the same, to be appropriated or set apart and in¬ 
vested by his executors at interest: the estate at Gotwick to be 
considered as part of the 14^p00l. and valued at 1000/. such 
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othef of his real estates as his executors should not And it ne-* 
cessary to mortgage or sell for the purposes after mentioned, to 
be considered as a further part, and be conveyed to him in 
fee; to be valued at twenty-years purchase upon the improved 
rent. He empowered his executors and trustees to advance 
and pay out of his estate any sum, not exceeding 1500/. to 
be laid out in educating his son. He gav'e his son an annuity 
of 150/. purchased by him for the lives of himself and his 
son; to be kept insured upon his son’s life until his age of 
twenty-one ; the surplus income to be applied to maintenance 
and education; with full power to his executors, as his 
son should advance in years, to make any further allowance 
out of his estate for the purpose aforesaid : the residue of the in¬ 
come of his son’s fortune beyond maintenance and education to 
be applied in or towards payment of the several annuities after 
Ihentioned and bequeathed. 

The testator then appointed his wife sole guardian of his son 
until his age of twenty-one; and in case of her decease he ap¬ 
pointed his executors and Brick'wood y expressing particular con¬ 
fidence in the latter ; that he will exert himself for his (the tes¬ 
tator’s) son’s interest; and reciting, that he had made nis will 
under the fullest conviction, that his fortune would ultimately 
amount to the sum of 45,000/. or upwards, he proceeds to make 
the following bequests: 

To his wife 2000/. to be at her disposal by will; the interest 
during her life to be applied to the other purposes of his will \ 
empowering her to apply it or any part during her life for the 
advantage of their son : to Forbes 100/. and several other pecu¬ 
niary legacies; and he recommended to his executors, if the 
same could conveniently be done, to discharge all these last-men¬ 
tioned legacies at one payment, without waiting for the general 
distribution hereinafter mentioned and provided: to Nai/lhi^ 
500/.; and several other legacies ; some, subject to conditions. 
The will then proceeded thus: 

“ I give to my ver}' worthy and kind friends Daniel Mildred 
“ and john Harman two of my executors hereinafter named the 
“ sum of500/. each; with my most grateful acknowledgments for 
“ that last essential proof of their affection and regard. I also 
“ give to my friend Alexader Forbes^ one other of my executors, 
“ Ae sum of 400/.; and to my brother-in-law Joseph Huyling:^ 
“ my other executor, 250/.; but these four legacies to my said 
“ executors are not to be paid in preference to any other of the 
“ legacies herein last before given ; and 1 give to Mr. John 
“ Briciwood, who will be assisting to my executors in collecting 
“ my effects and settling my affairs, the sum of 500/.” 

He then ^ve several annuities, among them 50/. a year to 
Forbes for life; and if th^ find occasion for the extension of 
the annuities, authorises his executors, in case the circumstances 
of his fortune will admit it, to extend the annuities to any sum 
not exceeding 100/. per annum f and he directed his executors at 
the beginning of tiie annuities for securing the payment thereof 
to invest a suficient part of his personal estate in the funds or 
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mort^ges at their discretion; distinguishing in their accounts 
the capital for each annuitant; that at their decease the same 
may be applied in manner hereinafter directed. He then pro* 
ceeds thus : 

“ And whereas by reason of the agreement I have lately en- 
“ tered into with Mr. John Brickwocd before named, and Mr, 
“ Tnohias Pottle junior, for their taking to themselves my debts 
“owing in America^ and paying me the same by instalments, to 
“ be secured by their bond or bonds, I cannot fix any period for 
“ the payment of the pecuniary legacies or the annuities here- 
“ inbelbre given, which are not already particularly directed as 
“ to time, 1 must leave it to the discretion of my.executors to 
make a firrt dividend upon the said lencies, so soon after the 
“ receipt of the said Messrs. Brkkwooo and Pattle\s first pay- 
“ ment as they shall have sufficient to divide Ss. in the pound 
“ or any greater sum among my said legatees ; and at the same 
“ time invest or set ajiart for the said ftmuitants a sufficient sum 
“ or sums to produce and bring in one quarter part of their 
“ annuities j and the like proportions to be continued, until the 
“ whole are discharged or provided for : my said son’s fortune in 
“ every such division being considered a creditor for 14,000/. 
and for the more speedy payment of the said legacies and annu¬ 
ities “ my said executors” to mortgage or sell all or any part of 
his real estate before devised, except the houses at Croydon and 
Gotwtek ; and to cut timber and underwood upon the latter, when 
of sufficient growth; the annuities to Forbes and some others to 
be paid quarterly, and to commence three months after his de¬ 
cease. He gave three other annuities, payable quarterly; di¬ 
recting the first payment thereof to be made, when his executors 
shall have sufficient effects in their hands to invest one quarter- 
part of the capital producing the same, and from thence to con¬ 
tinue payable, as aforesaid; and he submitted the settlement oi 
accounts with his late brother to his executors; and gave direc¬ 
tions for the adjustment of other accounts ; and declared, it was 
not his intention to extinguish debts from legatees ; but such 
debts to be first paid. The will then proceeded thus; 

“ And w hereas the long minority of my son will most proba- 
bly create a considerable addition to my fortune, and it is ray 
“ earnest wish and intention, that my residuary legatees shall 
“ each of them receive 500/. at the least, over and above their 
“ respective legacies, I therefore direct, that, when that sum 
“ can cleai'ly be ascertained to them, after provision for the 
“ payment of iny sou’s fortune and the several legacies and 
“ annuities hereinbefore contained, then what further shall be 
“ received or accumulated of ray estate shall be disposed of as 
“ follows : to wit, to my son A/nos the sum of 2500/. in addi- 
tion to his fortune, and payable at the same time therewith: 
“ to the si'veral pecuniary legatees, whose legacies are to be 
“ gradually discharged by way of dividend, as hereinbefore is 
“ direcud, the further num of 25/. /fer cent, or one quarter- 
“ part more upon the capitals of their respective legacies ; and 
if any further surplus shall be made or arise, be it more or 
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“ less, the same to go and be equally divided among myresidu- 
“ ary legatees or such of them as shall be then living: but in 
case my said son shall happen to depart this life, before he 
“ attains the age of twenty-one years, his fortune being then in 
“ the hands of my executors, I give and bequeath to my several 
annuitants hereinafter named the sever^ annuities herein- 
“ after mentioned ; with such conditions, and the capital pro- 
ducing the same to go and be applied in like manner, as 
“ hereinbefore is mentioned and appointed respecting the an- 
“ nuities hereinbefore given to them ; then after giving his 
wife 300/. a year, Forbes 100/. a year, and two other annuities, 
but in case my said son’s fortune shall not be then all in hand, 
“ then sufh smaller equally proportioned augmentation of the 
said annuities as the part of my son’s fortune in hand will ad- 
“ mitand after the decease of his wife and provision being 
made for his then surviving annuitants he bequeaths the money 
then in the hands of thdftxecutors, in ninths ; and after the dis¬ 
position of eight-ninths concludes thus : 

“ And the remaining ninth part thereof in equal shares to 
‘‘ such of my residuary legatees as shall be then living ; and as 
the then remaining annuitants shall from time to time depart 
“ this life, the fund for payment of their annuities, which is not 
** hereinbefore specifically disposed of, shall go to and be equally 
“ divided among such of my residuary legatees as shall be living 
** at the decease of each separate annuitant; and as to all the 
“ rest, residue and remainder, of my estate and effects, whatso- 
“ ever and wheresoever, after payment of my debts, funeral ex- 
pences, and the legacies and annuities hereinbefore given, 1 
“ give and bequeath the same and every part thereof equally to 
“ be divided among my good friends and executors, Daniel 
“ Mildred^ yohn Harman^ Alexander Forbes and Jos-efjh Hay~ 
“ ling and Mr. John Hrickxvood.^ hereinbefore named ; in whose 
“ zeal respecting the assisting my executors in collecting my 
“ effects and settling my affairs and in whose attachment to the 
“ interest and welfare of my dear wife and child I place the 
“ most unreserved confidence.” 

The testator then, after some further expressions of confi¬ 
dence in Brickxoood., declared, that he should not be entitled to 
receive any part of the residue of his estate hereinbefore be¬ 
queathed to him, until the bonds given to the testator by him 
and Pat tie shall be fully paid and discharged; and he then ap¬ 
pointed Mildred^ Harman^ Forbes and Hayling., executors; and 
directed, that in case of the death of the trustees the survivors 
from time to time should appoint new trustees; and that a 
legacy of 250/. should be paid to each new trustee upon his ap¬ 
pointment ; and gave powers to the trustees to compound 
debts; and submit to a^itration; with the common clause of 
indemnity. 

The testator died upon the 28th of July 1/86. Mildred died 
in February 1/88 : Forbes in October 1/90 \ and Haylingvx 
January 1/96. Forbes bequeathed all his estate and effects to 
his sister; whose re^uaiy legatee and adeninistrator with the 
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will aiinexcd filed the bill; churning a fifth of the residue under 
StrutttPs will, as vested at his death in Forbes. That claim 
was resisted, except as to so much as was got in during the life 
of Forbes. 

Mr. IJoyd.^ Mr. Romilly.^ and Mr. Ainge^for the plaintiffs — 
Mr. Alexander and Mr. Tollerfor the representatives of Mildred — 
Mr. Stanley for the representatives of Hay ling. —^The question is, 
what interest these residuary legatees had in the residue; and at 
what particular times such residue vested in then*: the surviving 
trustees insisting, there was no vested interest in the surplus at 
the death of the testator ; but, that it was to be divided at the 
time of the making or arising of such surplus. The part of 
the will, upon which that is contended, expressing an intention, 
that each of his residuary legatees shall receive 500/. at least 
in addition, when that sum can clearly be ascertained to them, 
applies only to his son’s fortune ; and will not control tne sub¬ 
sequent general residuary clause ; which no doubt vests the re¬ 
sidue in them as tenants in common ; for no particular period 
is expressed there. His property being abroad, he could not 
ascertain, when the whole of the legacies would be paid ; and 
therefore he adopts the mode of an addition of 25 per cent. In 
the case of two contradictory clauses in a Avill the latter must 
control, ^aj The inclination of the Court is always to vest a 
residue ; and there is a great difference in that respect between 
a residue and a pecuniary legacy : where in any event the rcs-idue 
is given to a person who survives the testator, the strongest 
ground is necessary to make out an intestacy. The construc¬ 
tion of the defendants is, that as every shilling was received, so 
it was to vest; a construction never before attempted. The 
.iurvivors of these residuary legatees by the accident of their sur- 
vi \ ing claim so much as had not been got in. Suppose, they 
also had died: could it be said, with that clause in the will, there 
was a general iiucstacy ? He cannot be understood to mean, 
that he gives that addition only when that sum arises : but if 
ever that sum can be clearly ascertained, these additions shall 
be paid. It is very uncertain, to what the words “ or such of 

them as shall be then living,” in that part of the will, shall 
be referred. It will be said, Aey refer to the time, when the 
surplus shall be made, or arise. Nothing can be more vague. 
It may be ssdd to arise, when it is ascertained, as well as when it 
is paid to the executors. There is nothing in favour of the lat¬ 
ter inference. Then comes the general, residuary disposition; 
and tlien only he names his residuary legatees. 

But suppose, there was no such obscurity, and the intention 
was clear to confine it to the time of actual receipt, the Court 
cannot carry that intention into execution. That point was 
decided in Hutcheon v. Manning, (bj Lord Thurloxv thougnt, 
there would be great danger in leaving it to the executor to 
determine, who would entitled, by delaying the payment. 

(a.) Constaniine v. ConttOTUine, atUe, 100. Sinu v. Doughty, ante, vol. v. 243. 

ettj jSnte, vol. i. 366. by mistake named HutcUn v. Mamungtom, See Sit. 
XpeU V. Bernard. Post. {520.( 
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That objection is of greater weight in this case; for there the 
executors were to determine between strangers ; and had no 
interest to delay it: but all these residuary legatees except one 
are also executors. It might be their interest to delay it, and 
speculate upon the ch^ce of surviving any one residuary lega* 
tee; and Brickwood as one of the purchasers of the debts in 
America had the means of influencing the payment of the resi¬ 
due, and by protracting the payment, of determining tocwhom 
the residue should go. The possibility oi such management 
will determine the Court to adopt the general rule established 
in that case, and since cited and acted upon in Stapleton v. PaU 
mer^ (a) and Kirkpatrick v. Kirkpatrick, (b) 

Mr. Pijgott^ Mr. Richards^ and Mr. Winthropy for the two 
surviving residuary legateesy defendants. —^This will makes a 
complete disposition of all the testator’s property in the preceding 
part ; and the only object of the general clause at the close of 
It is to name the residuary legatees, no where named before. 
The testator had already given the residue. At the close of the 
will he only repeats the gift for that particular purpose. Is that 
to efface all that was before done i This was a gift upon the 
ground of personal exertion in the settlement of his affairs ; as 
^e best mode of securing this fortune to his son. Upon the 
plaintiff’s construction they are entitled, without regard to the 
principal object, their exertions, or the time of their deaths. 
Upon such a will the intention is clear. No difficulty can 
arise upon it. What part of the residue was got in in 1788, 
when one died, what part in 1790, when another died; these 
are facts, that can be ascertained ; and so much can be divided, 
if the preceding charges are paid. As to the alleged danger 
pf enabling some executors to defraud others, if fraud is shown, 
the Court would not let it have effect: but that is not pretend¬ 
ed in this case. In a very late case, lanes v. Mitchelly {'c) a. 
debt was bequeathed at a particular day; whatsoever it might 
be ; and then it was ascertained; and this may be as easily as¬ 
certained. Such a disposition is far from being unwise or im¬ 
politic ; uniting interest with duty. Hutchron v. Manning is 
no authority upon this case. It is clearly distinguishable. There 
was first a gift to the legatees, not accompanied by any con¬ 
dition, but absolute. Death before receipt was the bare naked 
fact, upon which it was to devest. No time was fixed for the 
payment: if it had been so given, it is plain from Lord Thur- 
low'^s reasoning, he would have referred the receipt to that time, 
upon the common principle, that executors are to be supposed 
to perform their duty. His difficult was, to what time he was 
to refer the bare naked fact of the receipt: was it to depend 
upon the caprice of the executor > There might have been 
infants or married women; which might have prevented the 
receipt. The present Lord Chancellor seems to have felt the 
nature of that opinion as very doubtful ; and finally the parties 
stood upon the agreement. Is that like a gift of this sort, to 

raj 4 JB». C. C. 490. ftJ Attbe Rolls. 
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residuary legatees; and no uncertainty as to the time, or the 
fund; which is what is left after the legacies, &c. are paid ? 
‘TTiis is a condition precedent to the gift, not to devest it. If 
they are not living, nothing is given to them. The general plan 
of the will is founded upon the circumstance, that the testator 
had a considerable property outstanding; that might be made 
more t>r less available according to the exertions or negligence 
of hia executors ; and the intention is clearly such of these re¬ 
siduary legatees as should be living, when the surplus should 
be received and actually in hand. Lord Rosslyn certainly did 
not confirm Hutcheon v. Manning in Stapleton v. Palmer ; which 
was decided upon the fact, that they all concurred in the direc¬ 
tion as to the sale : but it is not necessary to dispute the former 
case. No two cases can be more dissimilar. 

Mr. Uo^ci^ in Reply. —^The argument for these defendants goes 
upon minute observation upon a very inaccurate will. The tes¬ 
tator had in effect named his residuar\' legatees in the will by 
giving them particular legacies ; and then his naming them in 
the latter part is not material. It does not appear, that this was 
given to them for their exertions and in that character. It is 
extraordinary, that it is not expressed to be given to them for 
their care and trouble: nor is the word “ survivors” inserted. 
That their exertions were the consideration is mere conjecture. 
He must have had a considerable regard for each of them, not 
in the character of executors ; and must have intended a bene¬ 
fit to their Emilies. No act or negligence of executors can 
vary the rights of the parties. In Booth v. Booth (aj and 
many other cases the Court has strained against an intestacy ; 
where the residue is given. So absurd a construction as that 
they are to take vested interests in everj' sum of 20/. as it arises, 
for it cannot be confined to any particular sum, requires an ex¬ 
press direction. Everj’^ thing is against surviv'orship. It is 
given to them as tenants in common. Hutcheon v. Manning 
is a much stronger case than this. The principle decided by 
it is, that, where a legacy is given at an indefinite period, the 
Court will not go upon a nice construction; but will say, it 
vested at the death of the testator. In that case the executors 
could not get any thing by the delay: in this there is a strong 
temptation to them. The death there could have been ascer¬ 
tained as well as here; and that will was not confused ; as this 
is. Suppose the period extended beyond all the lives, the ob¬ 
jects upon this construction would have no benefit. There is 
great convenience in Lord Thurlow's rule ; and a certain rule 
or principle is much safer to property than conjecturing upon 
words. 

The Master of the Rolls. fo)—-This bill claims one-fifth 
part of the clear residue and surplus of the testator’s estate. It 
18 contended on the part of the two defendants, who are the 
surviving residuary legatees, that the plaintiffs are only entitled 

{a) .Ante, vol. iv. 399. faJ p. 168.—The judgment ex reloHone. 
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to a fifth of so much of the residue as accrued during For'het's 
life. The doubt arises from the testator’s having in effect madifi' 
two residuary bequests. There are two questions. 

1st, What was the intention: 

2dly, Whether that intention can be carried into execution: 
whether it is legal and practicable. 

From the whole frame of the will the testator appears to have 
been sensible, that a considerable time must elapse, before his 
personal estate could be got in ; and that, until it was collected, 
which he seems to suppose could not be completely done until his 
son would be of age, the residue could not be estimated. Making 
his will under, that impression he directs a few legacies to be paid 
immediate’y; as to the rest the distribution was to be made, as 
the pro})erty was realized ; that is, as it got into the hands of his 
executors. He gives his residuary legatees SQOl. each in addi¬ 
tion to the pecuniary legacies he had before given them. But 
when he gives them the legacies of 500/. he does not name or 
describe, who they are. But they are to have 500/. a piece at 
any rate. Afterwards, having made a further disposition for his 
son and legatees out of what further shall be received or accu¬ 
mulated, he declares, that if any further surplus shall be made 
or arise, be it more or less, the same to go and be equally di¬ 
vided among his residuary legatees, or such of them as shall 
be then living. Then he gives away his son’s legacy in case 
of his death before the age of twenty-one ; and of that, subject 
to an additional provision for his annuitants, he gives one-ninth 
part to such of his residuary legatees as shall be then living. 

It seems to have been his intention therefore, that they, that 
is, sucli of them as should be then living, should take whatever 
was indefinite surplus. As to that there is no doubt or ambi¬ 
guity. He intended, they should take only the first pecuniary 
legacies and the legacies of 500/. a piece absolutely. The rest 
was contingent; and only vested in them, if living at the time 
when the surplus arose. 

That being the intention, it is objected, that though distinct 
and explicit, that intention is not practicable. It is said, the 
surplus arises from day to day ; and that such a bequest is too 
vague and indefinite to be carried into execution ; and for this 
the case of Hutcheon v. Mamung is cited. In that case there 
was nothing to which the receipt was to be applied. It was to be 
a bare possibility. Lord Thurlotv said, the testator had given 
no standard, to which the Court was to apply the event, on 
which the testator had given over those legacies; and the claim¬ 
ants there came to devest a legacy absolutely given. They were 
to make out a case, on which it was given over to them. It 
was, as the Lord Chancellor expressed it, an immeasurable 
purpose. When it might have been received, it was impossible 
to detejrmine. Nothing could be more indefinite. That case 
therefore is clearly distinguishable; and Stapleton v. Palmer 
went off upon anodier point. Here nothing vests in the residu¬ 
ary legatees, unless they are living, when the existence of that 
surplus in their hands is ascertained; when it is received and 
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accumulated. There can be no difficulty in ascertaining, when 
,tlie Surplus is made ; and it might just as well have arisen on a 
claim of one of the pecuniary legatees ; for their dividends arc 
made payable * when there is a fund collected by the executors; 
ard it a pecuniary legatee had claimed such dividends on a 
given day, he must have shewn, that there was a fund capable 
of paying that dividend at the time of the claim ; and there could 
be no difficulty in taking that account. In this case the account 
is not to be taken day by day : but all, that is to be done, is to 
see, how the accounts of the executors stand on the day of the 
death of any one of the deceased residuary legatees. There is 
nothing impracticable in that. It is as easily dune as the ac¬ 
count of th^ debt given in the case of Innen v. Mitchell; (a) 
where a debt was given, as it stood on a certain day. In the 
instance of the annuitants under this will, that part of the 
estate appropriated to secure the annuities vests in such onlj'^ 
of the residuary legatees as shall be living at the death of the 
annuitants. 

It is said, this would make it arbitrary : as the executors 
might regulate their conduct in collecting the testator’s debts 
upon a speculation as to the state of some among themselves. 
But the whole frame of this will shews, that the state of the 
testator’s property did not admit of an immediate distribution; 
and the necessity of that power arose out of the situation of his 
affairs. Is it not to be permitted to a testator to postpone the 
vesting of his property, till his funds shall be collected ? He 
supposes the Court must suppose, till the contrary is shown, 
that the executors act hona fide. But had not the testator a 
right to say so ? If the executor might by possibility act im- 
properiy or arbitrarily, it was the business of the testator to con¬ 
template that possibility, and to provide against it. But there 
never was a case, in which there was less temptation to execu¬ 
tors to act improperly ; for their own legacies of 500/. vested 
absolutely, would not be paid, till tlie hinds were collected; 
and they could take no surplus, till there was a surplus ; and it 
is not nere alleged, that there was any unfair conduct of the 
executors. 

Then it is said, the last residuary clause has no effect. That 
is not so; for in the first place it names, who are the residuary 
legatees ; who were not before named. Next, if they all had 
died, perhaps the last residuary clause would have given the re¬ 
sidue to the representatives of all of them. But two residuary 
legatees being now living, to take whatever surplus arises, no 
such question as that last now occurs. 

I am therefore of opinion, the plaintiffs are not entitled to 
one-fifth part of the clear residue, which has arisen ; but are en¬ 
titled only to a fifth of so much as had arisen and was i*jcer- 
tained at the time of Forbes's death. • 
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GILDENICHI t?. CHARNOCK 


CMer, that JJr. Stanley for the plaintiff moved, that the service of a 

answer the amended bill upon the Clerk in Court 
swerthe or tne Solicitor of the defendant Thompaon may be deemed 
amended bill good service under these circumstances ; that defendant had ne- 
C?e]pk*^*Court served with a subpeena; but had appeared upoh two 

or Solicitor motions ; that his answer would be very important ; that he 
may be good lived abroad, out of the jurisdiction, and would not appear to 
•erviceupon answer, 
the special 
circumstan- 


cesjthat Lord CHANCELLOR asked, whether it should be absolute 

^t*^en ser^^ in the first instance: but upon the allegation, that he could 
ved with a sub. not be served with the order nisi^ his Lordship granted the 
poena, he had motion, 
appeared on 

two motions; that liis answer would be veiy important; that he lived abroad out of the juriF. 
diction; and would not appear to atibwxr. 


J«ne 25 
Jultf 2. 


V. LAKE. 


Under special UPON a bill of foreclosure Mr. Bell for the defendant mov' 
circumstances ed, that the defendant might be at liberty to put in his answer 
Ae oath; and that the Six Clerk may receive it, though 

was directed not Signed by him ; upon the ciicumstances, that the defendant, 
to receive the who was an officer in the army, had sailed for India under or- 
Ml'olTOTeclo-* immediately after service of the subpoena anti appearance, 
aurc, though before he had time to put in his answer, 
not signed by Lord CHANCELLOR would not make the order; observing 
the delendant. jjg 3 right in such a case to a commission ; and that 
[ *172 ] upon a bill of foreclosure the delay is an advantage to the de¬ 
fendant. 


Afterwards a motion was made in the alternative ; either that 
a commission might issue ; or, that the Six Clerk may be at li¬ 
berty to take the answer without oath, though not signed by the 
defendant. 

Mr. Richards for the plaintiff" said, he was very desirous, that 
the answer might be put in in this way. The plaihtiiFwas anxious 
to obtain a decree for a foreclosure: the money being considera¬ 
ble and the security small; but it was of great consequence to 
the defendant to keep the estate. He certainly dbes not go 
abroad to avoid the process. 


Zor</ Chancellor. —Then in this particular case upon the 
consent of the plaintiff the Six Clerk must be directed to receive 
the answer widiout being signed by the defendant. 

Oi-dered. 

fa ) The last day of Term bein^ Midaummer ]S%y, the motions were heard 
at 'Westminster HaU on the foUowmg day. 
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KING v. KING. 


1801. 

Juh)2. 


OPPOSITE claims had been set up in the Ecclesiastical Injunction, 
Court under different wills ; and a decision had been made, that % 

one will was not sufficiently proved. Receiver ap> 

Mr^ Bcnyon for the plaintiff moved, that the property might pointed, to 
be paid into the Bank, and transferred to the Accountant-Gene« pro^^ty ^ 
ral; and a Receiver appointed to collect the outstanding property, nngalitlga- 
The motion was made on the authority of Mitford^^ (uj that tion in toe Ec- 
during a suit in the Ecclesiastical Court for administration 
the eflects, a Court oi Equity will entertain a suit tor the mere will. (1) 
preservation of the property, till the litigation is determined. It [ 175 ] 
was said, that Lord Thurlow had directed, that the party should 
be examined upon interrogatories. 

Mr. Mansfield., for the defendant, objected, that it d!dnot ap¬ 
pear the property was in danger ; observing, that the decision 
was not satisfactory ; and ;hc Ecclesiastical Court might receive 
further evidence ; and the proper course would be, that an ad¬ 
ministrator pendente iite should be appointed by the Ecclesias¬ 


tical Court. 


Lord Chancellor. —This is almost a motion of course. 
There is no doubt, this Court has appointed a Receiver, when 
it has been in dispute who was the personal representative; 
where the matter is in controversy in the Spiritual Court; as 
whether there is an intestacy, or not. The Court goes upon 
this ; that it will do its best to collect the effects. The property 
is in danger in this sense ; that it may get into the hands of per¬ 
sons, who have nothing to do with it. That he may be examined 
upon interrogatories is not part of the motion. Let him transfer 
the funds to the Accountant General according to the notice of 
motion ; and Receiver must be appointed. 

Mr. Pi^^^ett (amicus curise) observing, that no one could 
transfer, the order made was, that the defendant should be re¬ 
strained from transferring any stock or dividends standing in the 
name of the testator, or standing in his own name, that belonged 
to the testator ; and that a Receiver should be appointed. 

faj Mitf. 122,123. 


* EVANS u. BICKNELL. 


a 

June 9. 
July 6. 


BY Indentures of lease and release, dated the 8th and 9th of Bill to chsffge 

September 1792, William StanselL a biscuit-baker at Bristol, a trustee, as 

having by de¬ 
livering the title deeds to tlie tenant for life enabled him to make a mo "gage of a settled es¬ 
tate as tenant in fee, dismissed; tlie fraudulent purpose of enabling him to mortgage resting 
upon liic evidence of a single witness and being positivefy denied by the answer; as far as the 
allegations of tiie bill gav.; an opportunity of answering; but witoout costs, on the ground of ne¬ 
gligence ; and without preju lice to an action; and with an option to the plaintidTto take anissue, 

____ _ [*174] 


{(1) See SpentRne v. SpetuBove, Cam. & Novw. Eup. s>6.| 
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conveyed to Elizabeth Reed^ also of Bristol^ her heirs, executors, 
administrators, and assigns, respectively, certain freehold and, 
leasehold estates, by way of mortgage for the sum of JOO/.; 
and it was provided, that Hawkins^ an attorney, was to receive 
the rents and profits, and to apply them in the first instance to 
the interest, and then to accumulate them for the discharge of the 
principal. At the date of the mortgage the only interest Stansell 
had in these estates was under a settlement, executed in Novem^ 
her 1785, previous to his marriage with Elizabeth liicknell; 
by which all the said leasehold and freehold estates were assigned 
and conveyed to yohn liicknell^ and yohn Taylor^ their executors 
and administrators, and heirs and assigns, respectively ; upon 
trust for the separate use of Elizabeth Bichiell for life; re¬ 
mainder to the use of Stansell for life ; remainder to the children, 
as he should appoint, and, in default of appointment, equally ; 
with a reversionary interest to Stansell in default of children. 
They had issue two children. Afterwards, two or three years 
before the mortgage, Stansellhec 2 miQ insolvent; and separated 
from his wife. 

Elizabetn Reed having married Evans, the bill was filed by 
them ; stating these circumstances; and that the real title of 
Stansell had been discovered since the mortgage ; that all the 
title deeds had been upon the marriage delivered to Bkknell, the 
trustee ; and charging a design to raise money upon the credit 
of the premises; and that Bn knell delivered the deeds out of his 
custody for the purpose of enabling Stansell to represent himself 
to the plaintiff to be the owner of the premises ; that he has ad¬ 
mitted or declared upon different occasions and in the hearing 
of different persons, and Stansell at the time of the applica¬ 
tion informed him, he wanted them for the purpose of obtaining 
credit; and he made such declaration or admission in the pre¬ 
sence of the plaintiff and Haxvkins, the solicitor, and the de¬ 
fendant Taylor, The bill prayed, that the estates may be sold 
to satisfy the mortgage; and that the defendant Bicknell 
should be decreed to answer the deficiency, or the whole, if 
the Court should be of opinion, that the estate should not be 
sold. 

The defendant Bicknell by his answer stated, that Stansell 
some years after the execution of the settlement, and prior to 
the execution of the mortgage, became insolvent; and assigned 
all his estate for the benefit of his creditors; which was a mat¬ 
ter of notoriety in Bristol ; and advertisements were insert¬ 
ed in the Bristol newspapers. The title deeds were soon 
after the execution and previous to the marriage delivered by 
Stansell to the defendant Bicknell ; and remained in his cus¬ 
tody, till they were delivered by him to Stansell a short time 
previous to the mortgage; when all the title-deeds except the 
said settlement were delivered at the desire and with the ap¬ 
probation of Elizabeth Stansell to the defendant William Stan¬ 
sell; who promised to re-deliver them in a few hours, or next 
morning at the farthest. Upon the defendant’s application 
afterwards Elizabeth Stansell admitted she had them; but re- • 
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fused to part with them. He denied, that the delivery was to 1801. 
ei}able him to obtain a mortgage from the plaintiff or any one; '-nro 
and stated, that he never did admit or declare, in the presence 
of Hawkins^ Taylor^ or any other person, nor did Stansell, bicksem. 
when he applied for the de^ds, or at any time, inform him, that 
he wanted to obtain money by way of mortgage or otherwise : 
hut he admitted Stansell did inform him, he wanted the use of 
the title deeds merely to show or convince some person or 
persons, with whom he was in the habit of taking credit in 
the way of trade, that he and his wife were legally in pos¬ 
session of the rents and profits of the freehold and leasehold 
estates. 

The defendant John Taylor^ after the answer of Birknell was 
put in, was examined by the plaintiffs ; and by his depositions 
he stated, that upon the 29th of January 1794 Klizuhc*h Evjtis 
and Hawkins, the attorney, came to him about the mortgage; 
and they and the deponent went to Bicknell; who strenuously 
denied, that he had delivered the deeds for the purpose of amort- 
gage ; but at length, after much altercation and abusive language 
betweenhim and informed them, that‘SYa/rye// had de¬ 

sired him to lend him the title deeds, belonging to the marriage 
settlement, to show to some person ; who would credit him with 
goods in his trade to the amount of 40/. or 50/. upon seeing [17b * 
them ; and the person to lend the money was to receive two 
years’ rents; that he had promised to return them in an hour; 
that he ( Bicknell ) had lent them ; and had often sent, but never 
could get them ; and he denied, that he knew of the mortgiige. 

Hawkins died, before the cause went to issue. 

The Lord Chancellor early in the argument put it to the 
plaintiff’s Counsel, whether they could not l)riiig an action. 

Mr. Romilly and Mr. Hart for the Plaintiff. —With respect 
to your Lordship’s question, whether the plaintiffs may not bring 
an action, they are not entitled to relief at law, upon the prin¬ 
ciples, upon which Paslnj v. Freeman (a) and Scott v. Lara (b) 
were determined. In this case there is no privity between Bick^ 
nell and the ]ilaintiff: no assumpsit or contract. 

It is unnecessary to say, what the Court has done in the case 
of a first mortgagee leaving the deeds in the hands of a mort¬ 
gager. Bicknell had in himself the fee simple in the freehold 
estate and the absolute interest in the terms for years. Giving 
the deeds to Stansell, enabling him to act as absolute owner, 

Bicknell must be answerable for all the consequences, as much 
as if they had followed from his own act. He knew, Stan¬ 
sell intended to gain a credit upon these deeds ; as he thought, 
only to the extent of 50/. according to the witness : but his 
answer does not state the extent. The plaintiff is entitled 
to the whole of die money advanced, not merely the 50/. 
supposing that sum the extent of the fraud intended. The 
principle of law upon that is stated Iw Lord Bacon, (c) that a 
party enabling another to commit a fraud must be answerable 

CaJ 3 Term Rep. 51. fb ) Peake JV. P. 226. 

• (^ej Maxim 16, fol. 82. 
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1801. for all the comequences. Mr. Justice Foster^ fd) treating upon 
accomplices, puts several cases upon it. In the cases of mar* 
Etam riage agreements, where the husband has been represented to be 
BicKintt. good circumstances, the party making that false representa> 
tion has been held answerable out of his own property. In one 
case, Amot v. Biacoe^ (e) which is not to be distinguished from 
this, a perfect stranger was compelled to pay the loss out of 
[177] his own pocket. The circumstance, that the defendant in that 
case was an attorney, cannot make any difference. This defend¬ 
ant is a trustee; and his duty was not to let those deeds go out 
of his hands. There is no material contradiction between the 
answer and the evidence. The rule, faj that there can be no 
decree upcn the evidence of a single witness against the answer, 
prevails, only, where the denial by the answer is positive: but in 
this case the answer alone would be a sufficient foundation for the 
decree. The only instance, in which a decree has not been 
made against the defendant to such a bill, is the case of the 
Thatched House Tavern ' fbJ the representation being, that the 
object being to build, the mortgagee by parting with the deeds 
for an hour would improve his security; and he would not trust 
the deeds with the mortgager; but went with him; and staid in 
his house, while they were in his possession. The jurisdiction 
of this Court would be very defective, if it cannot from the acts 
of parties infer a fraud; not relying only upon the admission. 
This trustee had the deeds in his possession for a double pur¬ 
pose ; to protect the title ; and for the general purpose of pro¬ 
tecting the public from frauds, that might be committed by 
means of them. Supposing, as the Court has intimated, that 
the cases do not go ^e length of postponing a first mortgagee, 
who has parted with the deeds, upon mere negligence, friis is 
more than negligence. In Beckett v. Cordley (c) the Lord 
Chancellor lays it down, fdj that though there is no case in 
the books, but where the party to whom the fraud is imputed, 
was conusant of the treaty, in which it was practised, yet, if it 
appeared, the parties were confederating together to cheat some 
one, though the particular person was not known, the case 
would fall within the same principle; and must receive the 
same determination. What possible purpose could there be in 
this transaction but the purpose supposed, and admitted by the 
defendant, to convince some innocent person, that 6tansell and 
his wife were in the legal possession of the rents and profits of 
these estates, and to induce that person to give him a credit, 
which he would not otherwise have given ? Though there is no 
[ 178 ] case exactly in point, yet upon the principles, on which Arnot 
v. Biscoe and the other cases were determined, the plaintiffs are 
entitled to a decree. 

Mr. Richards and Mr. Horne for the Defendant Bicknell.-^ 
« 

('d) Fnt. C. L. 370. (tj \ Vea. 95. 

fa ) p. 177.—v. 2 JfSk. 19. and the nfetences. Mndmer v. 
6rehardt oftfe, vol. ii. 243. Cooth t. Jatdeaon, ante, 12. 

fb ) Peter v. Rumel, 1 Eq. Co. M. 321. f ^ ^53. 

fd) 1 Bre. C. C. 357. 
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The bill as against Bicinell is merely an action for 300/. It is 1801. 
ipipossible upon this bill to arrange any equity as against Starts 
' sell. It is merely an action on the case, in the nature of an ac- 
tion of deceit. Where is the equity any more than against an Bicuxu 
obligee in a bond suing the surety m this Court; the principal 
hein^ insolvent ? It is said, there must be relief some where; 
and if it cannot be had at law, upon Pas ley v. Freeman^ it must 
be ii^this Court: but Courts of Law do taJce notice of personal 
frauds; and if they will not give relief upon this case, it is only 
because upon sound principles they will not act on such a loose 
ground. This would bring every action of a personal nature 
founded in fraud into this Court. 

But, supposing, the case was at law, there is no pretence for 
sustaining an action. They in truth admit, they have no remedy 
at law. Arnot v. Biscoe and the other cases referred to are quite 
different; and diat of the Thatched House Tavern is very 
strong: the deed being given up by the mortgagee, he ought 
to have seen, what use was to be made of it: yet the Court, 
seeing no intention to defraud, would not affect him. Mocatta 
V. Murgotrayd(a) determined upon the implied consent of 
the mortgagee to be postponed. Ibhotson v. Rhodes (bj was 
a case of fraud. Berrisford v. Milward fej was a case, 
either of clear fraud, or, in which the party was bound by his 
own undertaking not to look to the mortgaged estate, but to 
look upon the father as his personal debtor. Head v. Eger- 
ton(d) proceeds upon the ground, that the first mortgagee had 
beyond all doubt a right to keep his mortgage. Those cases 
therefore afford no ground for saying, the mere absence of 
the title deeds affects the mortgagee; unless fraud is imputed 
to him. The case of the remainder man, cited fej 'va Arnot 
V. Biscoe, is a strong case of fraud; the representation being, 
that a person, in fact only tenant in tail, had a title to make 
a piortgage m fee. In Plumb v. Fluitt (f) the general 
purpose of deceiving the world is stated. As to the cases of a [ ^ 

felonious intention to murder one person, in pursuance of which 
by accident another is killed, they cannot be applied to a trans> 
action of this sort, having nothing in it felonious or criminal. 

According to an accurate note of Beckett v. Cordley Lord Thur- 
low savs, Hobbs v. Norton (aj was a very strong case: but the 
defendant treated with the very party, to yrhom fraud was im¬ 
puted ; and there is no case, in which the Court has gone upon 
any other ground, than the park’s being conusant of the trans¬ 
action ; to be sure, if parties enter into a confederacy together, 
and are conusant of me general purpose, it is not necessary to 
show an intent to cheat a particular person: but if they are 
conusant of the general purpose, it is brought to the same 
point. 

There is nothing in this case to show such a genej-al pur¬ 
pose of fraud. There was only one person willing to advance 
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1801, money, if Stansellvrz^ entitled to the possession of the premises. 

J-fvO -He was entitled suificiently for that purpose. Notwithstanding 
\ “ the artifice of endeavouring in a conversation to draw some- 
Bicxhzxl. thing from the defendant by irritating him, an attorney being 
brought, to take advantage of any thing, that could be drawn 
from him, they are forced to admit, that he strenuously denied 
the purpose imputed to him. His retaining the settlement affords 
ho inference, that he meant fraud: Stanscll and his wife having 
another part. This case is admitted to be new in principle. 
■Kie maxim of Lord Bacon referred to amounts only to this ; 
that a man shall not take advantage of his own wrong, as a ge¬ 
neral proposition: but they must prove an unlawful intention. 
If the de''endant denies the charge, the plaintiff cannot have a 
decree upon the evidence of one witness ; unless there are une¬ 
quivocal circumstances corroborating the evidence ; and in this 
case the circiunstances, instead of corroborating, afford an infe¬ 
rence the other way. They all lived in Bristol; and therefort 
notice must be presumed. 

Lord Chancellor. —It is still for the consideration of the 
plaintiff’s Counsel, whether an action may not be maintained at 
law ; fpr if upon their state of the case this Court can inter¬ 
fere, I doubt very much, whether an action might not be main- 
r 180 ] tained. Then this is in truth a suit in a Court of Equity for 
damages. This defendant has got the legal estate in &e free¬ 
hold and leasehold; but in both upon a trust for persons, whom 
you do not affect. If one certuy qne trust has acted honestly, 
can the Court take away the estate, because the other has act¬ 
ed dishonestly ? 1 do not mean at present to say, that if an 

action can be maintained, therefore this Court will not main¬ 
tain its jurisdiction, executed perhaps upon much more correct 
principles ; for Courts of Law have taken very strong steps. 

Mr» Romilly in Reply. —The relief sought is a compensation 
in money; as in Arnot v. Biseoe. If they rely upon notice ot 
the settlement by the plaintiff, they ought to have put that in 
issue ; not having done so, they can neither give direct evidence 
of it, nor rai.sc an inference. 'I’he bill does not even suggest 
notice. But that fact was in issue in a cause instituted by Mrs. 
Stansell against this plaintiff and the two trustees; expressly 
charging, that the plaintiff had notice ; which was denied by the 
answer. Some of your Lordship’s predecessors have lament¬ 
ed, that the Court had gone so far in affecting a principal by no¬ 
tice to an agent. Can the Court now say, for what fair pur¬ 
pose the defendant gave up these deeds to this insolvent debt^ 
or ? The maxim from Lord Bacon was referred to only to 
show, that the purpose being illegal, the party could not say, 
he was not to answer, because the other had exceeded the in¬ 
tention and various instances of that nature are put. How 
can all the world be supposed to have had notice of the insol¬ 
vency of an obscure tradesmap in Bristol f 

With respect to the supposed relief at law, there is no in- 
‘Stance of such an action; nor can it be supported upon any prin- 
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ciple. Pasley v. Freeman and Eyre v. Dunford (a) are die only 
c^ses, that have the least analogy ; and it is very doubtful, whe- 
*lhcr they would bear out this case. Courts of Law have car¬ 
ried the principle i^rther than Courts of Equity. No form of 
action is provided; and that is an objection to our going to law. 
The objection, that relief might be had at law, w^ of much 
more force in Arnot v. Biscoe. But at least there is a concur¬ 
rent jurisdiction ; and a Court of Equi^ ought to interfere upon 
a case of gross fraud; in which it is impossible to assign a good 
motive. The ground in this Court is, that this man, having 
the legal estate and a deposit of the title deeds, enables another 
person to deal with the estate, as he himself might have done ; 
to make a nortgage ; which, if done by himsdf, would have 
made him clearly answerable. 

Lord CuANCKLLOR.—^Though the sum, which is the subject 
in question, is small, a cause of more consequence to the pub¬ 
lic has very seldom been heard. 

Lord Chancellor stated the case; and delivered his judg¬ 
ment. 

ITiere is a peculiarity in this mortgage ; from the circum¬ 
stance, that Hawkins^ the attorney, was appointed to receive 
the rents and profits ; and to apply them in the first instance to 
the interest, and then to accumulate them for the discharge of 
the principal; so that it is in fact a mortgage aiming at the de¬ 
livery of possession immediately to the mortgagee; to the intent 
to repay the money lent by the rents and profits, as soon as 
possible. Though that circumstance is a peculiarity, it is not 
a circumstance pressing at all upon the application of any prin¬ 
ciple, that ought otherwise to dispose of the case. The question 
in this cause is, whether upon the doctrine of this Court the 
defendant Bicknell is liable to make good the deficiency to the 
plaintiff upon this transaction beyond the value of StanselPs in¬ 
terest under the settlement; which would be the first to be ap¬ 
plied. The bill contended at first, that this was a gross fraud 
on the part of the wife ; that she was privy to all die circum¬ 
stances, under which her husband obtsuned the loan; and cave 
positive encouragement to the party lending ; an alle^Uon, 
which, if made out, w'ould be sufficient to postpone her to 
mortgagee ; for coverture is .no excuse for fraud. Upon her 
answer however and the evidence it is not now, nor can it be 
contended, that there was upon her part either distinct fraud, 
or that gross degree of negligence, which this court' looks at as 
fraud with regard to the consequences attaching to it. There¬ 
fore her estate, so far as it depends upon her own act, appears 
secure to her. The bill then fails altogether as a bill requiring 
a conveyance from any of the defendants tb make got^J the 
plaintiff’s title. From her there can be no conveyance: her es¬ 
tate being settled to her separate iise, and protected by the legal 
estate of Taylor and Btcknetl: the former so little implicated 
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1801. in the fraud or negligence, that he was examined as a witness; 

and Aerefere it is impossible to affect his estate, protecting hers»;. 
and if Bicknetl was the sole trustee, it is much too strong to 
BirKKsix. say, this married woman, cef>tuy qtie trusty should be deprived 
of her interest, though an innocent party ; because there might 
have been fraud or negligence in liivkndl; in whom the legal 
estate was. Her equity to be protected would be as strong as 
the plainuffs’ to have their estate made good. The Coiftt, if 
it stood indifferent upon such a case, would have acted upon its 
usual principles. 

The question then is, supposing the husband’s interest in¬ 
sufficient to satisfy^ the mortgage, Avhether there is a personal 
demand against Btckncll upon the circumstances of his con¬ 
duct ; and whether, if there is, it can be enforced in a Court 
of Equity. I shall dispose of the last consideration first. It 
there is a jurisdiction at law in such cases, there is also a jurisdic¬ 
tion in equity; and then, if there is a concurrent jurisdiction, there 
can be no reason for dismissing the bill. Attending to the case- 
decided at ’aw, there can be ^■cr^^ little doubt, that a declaration 
might be framed upon the circumstances of this case, so that an 
action might be maintained, if there be fraud in the conduct ot 
Bicknell: but it will not follow, that this Court cannot ^ve re¬ 
lief. Pasley v. Freeman^ which is the first case of its kind, pro¬ 
ceeded upon this ground ; that the defendant was averred by 
the declaration to have falsely, deceitfully, and fraudulently, 
asserted, that Falch was safely to be trusted. The action was 
maintained upon the ground of fraud and deceit in the defend¬ 
ant and damage to the plaintiff; circumstsmees, which were held 
by a majority of the Judges sufficient to maintain the action. 
It has occurred to me, that that case upon the principles of many 
decisions in this Court might have been maintained here ; for it 
An old head is a very old head of equity, that if a representation is made to 
* another person, going to deal in a matter of interest upon the 
taUon*is*nMtL representation, the former Hiall make that represen- 

toaiiian,goingtation good, if he knows it to be false ; and in that case and 
to deal on tlie some Others there appears a disposition to hold, that if there w'as 
mttcrof inter- administered in equity, there ought to be relief at 
C8t, the person l^w" : a proposition, that seems to me excessively questionable ; 
making the re-and I doubt, whether it is not founded in pure ignorance of the 
^nowlnglt"’ constitution and doctrine of this Court. I allude to it the rather 
false, sh^ on account of a case frequently mentioned, Goodtitle v. Morgan ; 

make it^o^;^!!^ in which Mr. Justice Bullcr expresses himself in this man- 
a^thejuns- ner:(b) 

diction assu- «■ t- i , . • ^ . 

med by Courts “ It is an established rule in a Court of Equity, that a second 

of Law in such “ mortgagee, who has the title deeds, without notice of any prior 
reS “ ‘"cumbmnee, shall be preferred ; because, a mortgagee 
in Equity. “ lends money upon mortgage without taking the title deeds, he 
f- *183 1 ” enables the mortgager to commit a fraud. If this has become 
“a rule of proper^ in a Court of Equity, it ought to be adopted 
in a Court of law. Here the defendants took mortgages 
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‘‘without inquiring after the title deeds ; the subsequent mort- 1801. 

“ gagee is a purchaser without notice; and as he has taken the 
‘‘ title deeds, he has the better title.” 

The first of these propositions is certainly upon the late de- Bicknell. 
cisions not true. I do not wonder, that Mr. Justice Rullvr stated Not a penorat 
the doctrine as he did; for in Ryall v. Rowles (cJ it is so stated rale in Equity, 
by Mr. Justice Burnet^ (d) and without observation by the Lord 
Chaneellor, or the other learned persons, by whom his Lordship wh<» haa the 
was assisted, as being contrary to the law of this Court; and in title deeds 
Beckett V. Cordley^ in which I was Counsel with Mr. 
who had a good memory of that time, he certainly was impressed curnbrance” 
with a full conviction, that that was the doctrine of this Court, shall be pre- 

With regu'd to the second proposition of Mr. Justice Buller., alon?' 
that, if this had become a rule of property in equity, therefore it posi- 

* ought to be adopted in a Court of Law, with great deference to pone the first 
the learning and memory of that Judge that appears to me a very 
hasty proposition; and the converse undoubtedly will not hold ; a rule of pro. 
for it is impossible for this Court upon the principles, upon perty in Equi- 
which it acts, to say, that whatever is a rule of proceedingat Law 
is of course a rule of proceeding in Equity. It may be asserted, 
that it should be the case: but it is impossible it can. For in- I.a\v : the 
stance : in the case of the mortgagee, put in Pasley v. Freeman^ Courts m some 
if the man makes a false declaration, and an action can be main- 
tained upon that, and the principle, upon which it can be main- diflVrcnt prin- 
tained,is,that a Court of Equity will relieve, the converse ought “^l®s=.Co^s 
to hold ; that, where an action can be maintained. Equity should 
give relief. But is that so ? A defendant in this Court has the allowing a sin 
protection arising from his own conscience in a degree, in which fflc witness, 
the law does not affect to give him protection. If he positively, ported’*by dr 
plainly, and precisely, denies the assertion, and one witness only oumstances, to 
proves it as positively, clearly, and precisely, as it is denied, and prevdi againsi 
there is no circumstance, attaching credit to the assertion over- 
balancing the credit due to the denial, as a positive denial, aswer.^ 

Court of Equity will notact upon the testimony of that witness. [ *184 1 
Not so at Law. There the defendant is not heard. One witness 


proves die case ; and, however strongly the defendant may be 
inclined to deny it upon oath, there must be a recovery against 
him. 

It seems to me rather surprising, if 1 may presume to say so, 
that Lord who concurred with Mr. Justice Buller in a 

great many of these equitable principles in a Court of Law, should 
not have attended to these distinctions; which perhaps will be 
found in the very principles, upon which diis Court exists. Titles 
to property may possibly be found to be very considerably shaken 
by the doctrine of the Court of King’s Bench as to satisfied 

terms, (a) The law as to that here is, that a second mortgagee eqmtv a se 
' ® ° contl mortga- 

gee witliout notice getting in a satisfied term may protect himself; the conscience being equal 
The Lord Chancellor of opinion,-that at f.AW an assignment of such ti^m is not to be presumed, 
withoutsome dealing upon rt. Consequences of the late doctrine of Courts ofLaw on this subject 


fcjl Vb$. 348, 375. 1 .Stk. 165. C<*J I 360. 1 J9tk. 168. 

p. 184.—See Doe on the demise of BrioUno v. Pegife, 1 Term'ltep. 758. 
Doe on the demise of Hodaden v. Staple, 2 Term Drp. 684. Doe on the de¬ 
mise of Da Coota v. Wharton, 8 Term Bep. 2. 
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1801. having no notice of the first mortgage, if he can get in a satisfied 
term, would do that, which is the true ground of the decisiop, 
E^ss *though itis not put upon that by Mr. Justice /f«//er.*he would,' 

Bickneu. in conscience he might, get the legal estate ; and by virtue of 
r ’*’185 1 protect his estate agsunst the first mortgagee, having got a 
prior title; the conscience being equal between the parties. 
When once it is said at law, that a satisfied term should not be 
set up in an ejectment, the whole security of that title is des¬ 
troyed ; and therefore even with the modem correction that 
doctrine has received in the late cases, which is, that you may 
set up the term, though satisfied, and put it as a question to the 
Jury, whether an assignment is to be presumed, it seems to me 
vory dan{^ 2 rous between purchasers; and the leaning of the 
Court ought to be, that it was not assigned; and I fully concur 
with Lord Kenyon, that it is not fit for a Judge to tell a Jury, 
they are to presume a term assigned, because it is satisfied : 
but there ou^t to be some dealing upon it: or you take from 
a purchaser the effect of his diligence in having got in the legal 
estate ; to the benefit of which he is entitled. Then, suppose, 
the law takes upon itself to decide the question between pur¬ 
chasers upon this subject: can it decide upon the same rules as 
Courts of Equity, as upon the question of notice ? It will be 
said upon this doctrine, a Court of Equity does inquire into 
this ; and it is a rule of property in Equity ; and therefore ought 
to be a rule of property at Law. But, how has it become a 
rule of property in Equity ? In equity the first mortgagee may 
ask the second whether he hai’ notice. If that defendant posi¬ 
tively denies notice, and one witness only is produced to the 
fact of notice, if the denial is as positive as the assertion, and 
there is nothing more in the case, a Court oi Equity will not 
take the benefit of the term from the second mortgagee ; placing 
as much reliance on the conscience of the defendant as on the 
testimony of a single witness; without some circumstances at¬ 
taching a superior degree of credit to the latter, (a) It is im- 
[ 186 ] possible therefore, that the rule of prope^ can be said to be 
the same as at law; and if it stands upon different principles, in 
fact it is perfectly different. 

Consequences So as to the case of Pasley v. Freeman. It is almost improper 
of permittinff 

an action for an injury sustained by giving’ credit upon a fiilse representation by the dc- 
fendant. 

("aj This rule,' considered simply as' a general rule of evidence, seems open 
to observation, as prefemns tlte evidence of a party; 2dly, upon ^e onvi- 
ous defect of wAtten, compsrfed with oral, testimony. It is diflicult to deter- 
nune the balance of inconvenience atid danger,' on the one hant^ from permit, 
ting in a commercial countiy the defendant to avail himself of his own oath to 
a Mgree in some respects beyond the old wager of lAw; and on the other, 
fiom deciihng upon the evidence of a nngle witness, in cases even, requiring 
the utmost accuracy andpreciuon in the proof. 

In Majferajt v. Cr&uy, s Eatt. 92, m attempt was made to extend the doc. 
trine of Pathff v. Freeman, to a case, in which the defendant could not be af- 
^cted with fiand: haring £pven the character under afalseimpression; in con- 
sequence of which he had sustained conuderable loss: but thm Judspra of 
Court of Cog’s Bench'decided, against the opinion of Lord Xmyon, mot iraod 
is the grouaa of this action. 
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at this day to say any thing, having a tendency to shake it: but 
^4cn6w Mr. Justice Grose very lately held the same opinion as 
he did at the time of the judgment. The doctrine laid down in 
that case is in practice and experience most dangerous. I state 
thft upon my own experience ; and if the action is to be main¬ 
tained m opposition to the positive denial of the defendant a^nst 
the stout assertion of a single witness, where the least deviation 
in th^ account of the conversation varies the whole, it will be¬ 
come necessary, in order to protect men from the consequences, 
that the Statute of Frauds should be applied to that case. 
Suppose, a man asked, whether a third person may be trusted, 
answers, “ You may trust him ; and if he does not pay you, I 
‘‘ will.” Upon that the plaintiff cannot recover; because it is 
a verbal undertaking for the debt of another. But if he does not 
undertake, but simply answers, “ You may trust him ; he is a ve- 
“ry honest man, and worthy of trust,’’ &c. then an action will lie. 
Whether it is fit the law should remain with such distinctions, it 
is not for me to determine. Upon the case of Pasky v. Freeman 
I have always said, when I was Chief Justice, that I so far doubted 
the principles of it, as to make it not unfit to offer, as I always 
did, to the Counsel, that a special verdict should be taken: but 
that offer was so uniformly rejected, that I suppose I was in some 
error upon this subject. I could therefore only point out to the 
Juiy the danger of finding verdicts upon such principles; and I 
succeeded in impressing them with a sense of that danger so far, 
that the plaintiffs in such actions very seldom obtained verdicts. 
It appears to me a veiy extraordinary state of the law, that if the 
plaintiff in the case of Pasley v. Freeman had come into equity, 
insisting, that the defendant should make good the consequence 
of his representation, and the defendant positively denied, that he 
had made that representation, and only one witness was produced 
to prove it, th'' Court of Equity would give the defendant so 
much protection, that they would refuse the relief; and yet upon 
the very same circumstances the. law would enable the plaintiff to 
Recover. Whether that is following equity, or not quite out¬ 
stripping equity, is not a question for discussion now: but it 
leads to the absolute necessity of affording protection by a Sta¬ 
tute, requiring that these undertakings shall be in writing. 

With regard to the circumstances of this case, this is an 
amended bill; and I do not know, but I rather suspect from 
the frame of the bill and the nature of the answer, that this was 
an after-thought: but still the plaintiff must have the relief, if 
it is founded. The bill at first must have gone upon the 
ground of fraud in the wife. Her answer removes all possi¬ 
bility of charging her estate with the mortgage ; and then the 
bill suggesting pretences by Bicknell^ that he was a strange" to 
the application of Stansell to the plaintiff to lend him th^money, 
and did not know, what use Stansell intended to make of the 
deeds, charged, that Bicknell delivered the deeds for the ex¬ 
press purpose of enabling Stansell to represent himself to the 
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1801. plaintiff to be the ovmer of the premises; and that Hicknell has 
admitted or declared upon different occasions and in the hear- 

E’l^xs jjjg jj£- persons, that Stamell at die time of the appli* 

Bickveu. cation informed him, that he wanted them for die purpose of 
obtaining credit; and made such declaration or admission in 
the presence of the plaintiff and Hawkina^ the solicitor, and the 
defendant Vaylort and insists, that Bicknelt having enabled 
StatiHfill to practice such fraud, he ought to pay the plaintiff 
whatever sum she may lose by those means. If the purpose 
imputed by this charge was proved, it would be sufficient to 
maintain the bill. 

Next, the admission, that he said he wanted them to enable 
him to obtain credit from some person or persons, admits a va¬ 
riety of constructions. First, if he was about to borrow the 
money, the person, to whom he applied, might have consented 
to lend it; if satisfied, that the estate was in the family. On 
the other hand it might be, that he wanted by means of the title 
deeds to obtain credit by representing himself as owner of the 
premises. It is necessary therefore to consider very accurately 
what it must be taken to mean ; regard being had to what the 
defendant says in his answer; who in this Court has the benefit 
of his own conscience, and to what it proved in evidence. 
Having in his first answer stated, that he knew nothing of the 
[188] purpose to make a mortgage, by his second answer he posi¬ 
tively denies, that the delivery to Stanscll was to enable him to 
obtain a mortgage. The result of the answer is, that he knew 
Stansell was covered with insolvency; which was notorious in 
Bristol; and that Stansell suggested to him, that for the pur¬ 
pose of his trade he could obtain a credit in the way of his 
trade, if he could show, that he and his wife had a title to that 
property; and for that reason Bicknell parted with the deeds. 
It is to be remembered, he retained the settlement; but I take 
the fact now to be, that the counterpart was in the hands of the 
husband or the wife, (a) I herefcM-e he delivered the deeds to 
those, who had the settlement; and retained that part, I pre* 
sume, as evidence of his claim to have back the title deeds. It 
is not the case therefore of a person delivering them to ano¬ 
ther ; who had not in his hands, that, which would show the 
real nature of the title ; but to one, who acting honestly would 
produce that settlement. It was to a certain degree trusting to 
his honesty as to that: but it varies the state of the case; 
where a party is to be charged upon the ground of fraud, or 
negligence so gross as to be evidence eff an intention of fraud. 
If Hawkim was living, he might have given an account, that 
would have removed all doubt: but it might have been favour¬ 
able to the defendant ; and if there is a doubt upon the result, 
that is a circumstance the Court must deal with as w«U as they 
can. r am a little struck with the circumstance, first, that in 
the mortgage of the freehold estate the wife was not made a 
party with regard to her dower; also, with the peculiarity, that 


raj It was said at the Bar, that upoa inqaiiy the fact turoed out to be so. 
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the person lending the money by Hawkins^ the attorney, bar- 1801. 
gain^ for the possession of the estate ; to the intent, that by per- 
ception of the rents and profits not only the interest, but die 
principal also, should be paid; and when the state of the title Btcsnti. 
IS recollected, that upon the wife’s death the property would 
go to the children, a strong ground of prudence appears for 
taking the mortgage in that way. If so, the defendant has a 
right«to the benefit of that circumstance; which would naturally 
have occurred in the dealing of persons, providing for repay¬ 
ment by the application of a partial interest; which proving 
ineffectual, the money itself would be in danger. These cir¬ 
cumstances must not be forgot. 

Then Tajlor^ a trustee, entirely without interest, and there- [ 189 ] 
fore, though a defendant, examined as a witness, is the only 
witness, upon whose testimony the decree is to be made. The 
bill being amended, and this being a case, in which the Court 
ought to be particularly sure of the ground, on which it decides 
upon a fact equivocal, or a declaration, more or less according 
to the recollection of the precise terms by the witness, it is not 
unfair to observe, that probably before the amendment the 
plaintiff must have collected the account of it from Taylor ; if 
he was the only person, from whom she could have got the ac¬ 
count ; and the bill was then amended, in order to introduce 
the allegation as to StanseWs representation to BicknelL Taylor 
does not recollect half as much in his answer as in his evi¬ 
dence ; and that is a very material circumstance, when the de¬ 
fendant is to be charged upon this ground; that more credit is 
to be g^ven to the defendant’s denial than to the assertion of 
one witness. It ought to be with reasonable certainty put in 
issue by the allegations of the bill. Taylor'^s account is not 
necessarily inconsistent, I do not say it is necessarily con¬ 
sistent, with BickneWs : but it must be necessarily inconsistent, 
and more creaible than the denial by the answer, before the 
decree can be made. He says, the purpose, as represented by 
Bicknell^ was to show the deeds to some person, who would 
let him have credit in the way of his trade ; and in tlie same 
conversation they were to be brought back in an hour. That 
negatives the very idea, that the estate was to be pledged. 

That mode of representing the conversation, instead of op¬ 
posing, confirms BickneWs answer. Upon his answer there¬ 
fore and Taylor's evidence there is not that sort of contradic¬ 
tion, that entitles the plaintiff to a decree against Bicknell on 
the ground of fraud. The circumstance of Taylor's examina¬ 
tion shows the danger ; for Bicknell had no opportunity of an¬ 
swering the ferther evidence of express charge. It is very ex¬ 
traordinary to say, this Court will not act upon the evidence 
of one witness contradicting the answer, and yet it will act upon 
that evidence, in order to chargethe defendant in a circumstance, 
to which he has had no opportunity of stating himself. That 
therefore could only be a ground for inquiiy. 

But, even taking the whole of Taylor's evidence, I still enter- 
.tain great doubt, whether upon such a transaction a party should 
VoL. VI. 20 
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be charged personally; for even upon that it amounts to no more 
* than &at a trustee delivers the deeds into the hands of a party, 
who has the settlement. 1 do not say, it is not negligence ; but' 
it is too dangerous upon such loose evidence to hold, that it is 
that gross negligence, that amounts to evidence of fraud. The 
conversation, that the repayment was to be by the application 
of two years* rents, does not look like the suggestion of a' mort¬ 
gage ; and it is remarkable, that there is a provision for repay¬ 
ment out of the rents. The question therefore will be, whether 
Taylor's evidence is to be taken, as constituting evidence rising 
as high as fraud; so as to support a personal decree against 
Bickncll; and to the extent of excluding Bicknell from an in¬ 
quiry, ant an opportunity of giving his own account; and upon 
the principles of this Court I tliink it cannot. 

I conceive, it is now very well settled, that the doctrine of 
Mr. Justice BuUer^ that I have just stated, is founded upon 
error. It would be an idle waste of time to go through all the 
cases ; which will be found in Plumb v. Fluitt^ (a) and admi¬ 
rably well stated by Mr. Fonblan^ue. (b) The doctrine at last 
is, that the mere circumstance of parting with the title deeds, 
unless there is fraud, concealment, or some such purpose or some 
concurrence in such purpose, or that gp’oss negligence, that 
amounts to evidence of a fraudulent intention, is not of itself 
a sufficient ground to postpone the first mortgagee. (1) I agree 
with Chief JusUce Eyre^ I should have been glad to have found 
the rule established in the Court the other way. At the same 
time allowance must be made for the cases put by Mr. Fon- 
blanque of joint tenants and tenants in common ; cases of ne¬ 
cessary exception : all cannot have the deeds. Therefore, if 
the rule could be pressed to the extent, to which Mr. Justice 
Buller carried it, those cases must be excepted, in which from 
the nature of the title the deeds may be honestly out of the pos¬ 
session. With that exception such a rule would avoid a great 
deal of fraud in mortgage titles; upon which this observation 
arises ; that no man can tell, when he is perfectly secure. But 
there is not such a rule. 

Then, as to concealment; as the case of persons standing by, 
as witnesses to deeds; if it is to be taken as a fact, that the wit¬ 
ness knows the contents of the instrument, to which he is a wit¬ 
ness ; the engrossment of the mortgage by a person entitled un¬ 
der a prior entail; no recovery having been suffered: all these 
cases, either of positive representation contrary to the truth, or 
concealment of what ought to have been represented, are in¬ 
telligible ; but it is not to be denied, that, where there has been 
mere negligence, though it may have very miscluevouB conse¬ 
quences, ^e Court has not charged the party, unless it has 
l^en so gross as to amount to evidence of fraud. The case of 
the Thatched House Tavern was very strong. The mortgager, 

(aJ2 ^natr. 432. T* J I Foni. Treat. Eq. 262, note Cn,J 
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desiring to have the deeds, represented to the mortgagee, 1801 
tjiat- he was about to make additional buildings; ivhich would 
'improve his security. The purpose of delivering the deeds was 
innocent; but it gave the other the complete power of executing Bickxeu.. 
th'^ fraudulent purpose. Having got the title deeds he makes a 
mortgage; and then contrived to get the lease back from the 
second mortgagee and restored it to the first. But the negli¬ 
gence did not rest upon that only. The mortgager applied a 
second time to the first mortgagee, and under another pretence 
got the deeds again; w'hich enabled him a second time to cheat 
Aird persons; and he made a third mortgage. The circumstance 
of his parting with them again was strong. Then the question 
arose upon these mortgages; whether the first should not be 
postponed to the second and third: but the Court thought, 
there must be some concurrence in a fraudulent purpose ; and 
the purpose held out disclosed nothing of fraud. If negligence 
alone was sufficient, it ought to have had the effect in that case: 
but the Court said, the first mortgagee had done nothing un- 
conscientious ; and did not conceive themselves entitled to re¬ 
lieve the subseq^uent mortgagees. If he had not got back the 
lease again, perhaps by consequence he would have been post¬ 
poned ; but not upon the ground, that he had parted with it, 
but upon Head v. Egerton: (a) for it would have been impossible 
to have taken it from the second mortgagee; and notwithstand¬ 
ing any decree, that may be made, the case is open to these 
plaintiffs, if they can make any thing of it upon that. 

If then the cases go to this only, that there must be positive 
fraud or concealment, or negligence so gross as to amount to 
fraud, is there in this case evidence, resting upon that high de¬ 
gree of probability, upon which the Court, guided by its con¬ 
science, must act, that this trustee had a fraudulent purpose : if [ 192 J 
not, is there negligence so gross as to amount to constructive 
fraud; as Chief Justice Eyre expresses it in Plumb v. Fluitt ,• 
such evidence of fraud, that he shall not be heard in a court of 
justice to say, there was not iraud ? I agree, if the intention is If the inten 
fraudulent in any respect, though not pointing exactly to the ob- 
ject accomplished, ^et he will be bound. That was Lord not pointing 
Thurlo7v\<i doctrine m Beckett v. Cordley i and was the doctrine exwJy to the 
in much older cases ; as, where a bond was given upon a mar- object accom- 
riage ; and the marriage with that person w ent off, and took fhe is 
place with another: the party could not say, the bond was not bound, 
•ntended as to the marriage which took effect. The Court 
would say, it was a fraudulent act; and though not precisely that 
intended by the parties, yet a use was made of ity to which the 
delivery ol that bond naturally led ; and therefore he should be 
bound. If therefore in this case I could be perfectly s^sfied, 
that the intention was, according to the allegations in thi? bill, 
taken altogether, that he might represent himself as entitled to 
credit as owner of the premises, and obtain credit in his trade by 
representing hio^self a^ owner of the premises, and that Bicknetl 
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acceded to that purpose, so understood, I should be strongly dis¬ 
posed to hold Bicknell liable to the extent, in which StanseWs 
holding himself out as owner had involved a third party. But 
I cannot say it is clear, that at the time of the application to 
Bicknell^ Stansell had this design. It is not clear, that it did 
not occur to him, after he had obtained possession of the deeds; 
and it is far from being clear upon the evidence, that Bkknell 
knew, that such was the intention; for the transaction, was 
not unnatural. I cannot expect them to reason upon the 
niceties of title. When we consider the title of the wife, as her 
separate interest, it is an argument: but it would be very hard 
to press it as .an evidence of fraud; and a fraud, of the nature 
of which such a trustee must be sensible; so that I must collect 
a fraudulent purpose. I hesitate also in giving Taylor credit 
for his evidence, carried in the depositions so much farther 
than the answer; and the bill containing no allegation to give 
Bicknell the benefit of his answer; with the conversation, that 
the money was to be repaid by two years’ rents ; and the 
rircumstance, that in the security the rents are really devoted 
to the pri.icipal as well as the interest. Then, if there is no 
express declaration or concealment by the trustee, it results 
to this ; whether under all the circumstances and the an¬ 
swer and evidence together, the mere parting with the deeds 
for the purpose stated and on condition to return them in a few 
hours to a man, having the settlement in his possession, is a 
circumstance of so gross negligence, and because it may possi¬ 
bly lead to mischief, that it is conclusive evidence of fraud. 1 
am very sony^, the Court acts upon a rule so loose and danger¬ 
ous to property : but if such is the rule, 1 cannot under all the 
circumstances upon this state of the record charge Bicknell with 
this sum of 300/. 

The only remaining question is, whether there ought to be 
farther inquiry upon the subject. That may be by dismissing 
this bill without prejudice to an action ; and probably in that 
way the plaintiffs may meet with more favourable equity than 
1 should give them by directing an issue; for I should not di¬ 
rect that without giving Bicknell the same benefit, that might 
result from the honesty or dishonesty of his conscience, as he 
would have in equity. The issue ought to be upon this question ; 
whether the deeds were fraudulently delivered to enable Stan’- 
sell to obtain money of other persons ; for that general direction 
would be consistent with the principle I adopt; that, if the in¬ 
tention was fraudulent, it is not material, whether it was to ob¬ 
tain money of other persons in the way of his trade by repre¬ 
senting himself as owner of the premises, or by a mortgage. I 
am not so perfectly satisfied, that Bicknell meant well, as to re¬ 
fuse that issue, if the plaintiffs choose to take it: but unless I 
am satisfied by a Jury, that there was such fraudulent intent, I 
shall dismiss the bill without costs; for there is negligence 
enough for me to say, he shall not have his costs. 

The case of Arnot v. Biscoe^ which was relied upon, is very- 
distinguishable. The defendant declared the title to be in every 
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respect good : a fact very materially discriminating that case 1801. 
from this ; for Lord Harawicke very properly puts the attorney 
in the situation of the vendor himself; and then the plaintiff’s 
money was advanced upon the express declaration of that at- Bickkku. 
torney, that the title was clear. Lord Hardwicke lays down the 
principle of equity, that, wherever the buyer is drawn in by 
misrepresentation or concealment of a material fact or circum¬ 
stance, so as to be injured thereby, and that done with intention 
and fraud, he is entitled to satisfaction here. In that passage 
and others Lord Hardwicke lays so much stress upon the title 
to relief here, that I think it very questionable, whether he fore- [ 194 ] 
saw the relief, that has been given upon the principle these 
cases furnish so liberally at law ; and there seems something like 
a declaration by him, that if a first mortgagee does not take the 
title deeds, he shall be postponed. That appears to have been 
the old notion of the Court. § 

The decree was made against Stansell for the sale of his in¬ 
terest in the estate, and payment of the deficiency : as against 
Bicknrli the bill to be dismissed without costs ; unless the plain¬ 
tiff would take the issue ; in which case Btcknell was to be ex¬ 
amined ; and if they chose to have the bill dismissed, it was to 
bt; without prejudice to an action. 


TOWNLEY o. BEDWELL. 


July 6. 


BENJ AMIN Robertson by his will, dated the 1st of Septem* Trust of real 
ber 1800, gave to Mary Smalt an annuity of 30/. and to her 
daughter Charlotte Smalt 200/. a year; to his sister 
Mcore^nCL to a sister-in-law 20/. a year each. He gave to each pose of cstab- 
of the children of his deceased sister Mary Bedwell a legacy of **g^**."f 
100/. not to be vested before the age of twenty-one. He devis- carGurd 
ed to Chorlortc Smalt the house he dwelt in at Stockwell^ with declared void, 
the kitchen garden and appurtenances, for her life ; with the upoa.tlie cx- 
household fumiture, beds, linen, &c. and other articles, belong-that 
ing to the house ; to be used and enjwed by her for life, or as he tmsted it 
long as she lives in the house ; and after some other legacies be a 
and annuities he proceeded in the following manner; public benefit 

“ And whereas I have after many years labour, and at a very 
u great expense, raised a freehold botanic garden at Stockzvell 
aforesaid, with several buildings for the purpose of containing 
“ a very large collection of plants and other things ; and not 
having any family or very near relations pother than those be- 
“ fore mentioned) I am desirous of devising and bequeathing 
all my freehold estates and the reversion of my sakl house md [ 195 ] 

“ kitchen garden at Stockzvell with the appurtenances thereunto 
“ belonging, hereinbefore devised to Charlotte Smalt for life, or 
** so long as she shall t'^ink fit to reside in the said premises ; 

^ and all the residue of my stock, funds, personal estate, and 
** other property, unto trustees, to maintain and improve the 
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** said collection of plants and other things either in my new 
“ botanic garden at Stockwell^ or in such other garden as -th^y 
“ shall think proper, as far as the property 1 mean to devise to' 
“ the said trustees will admit of, for ever, and under however the 
“ inspection of my executors herein named during their lives 
“ and the life of the survivor of them ; and I also wish Qf oc- 
“ casion require and the property devised will admit of it) that 
“ said botanic garden may be enlarged (by taking in .a part 
“ of my ground adjoining) and the collection of plants increased, 
“ in such a manner as my trustees shall think proper, and find 
“ convenient; as I trust it will be a public benefit; and do 
“ wish and desire, that my present botanic garden, with any en- 
“ largem nt thereof, or any other botanic garden to be pur- 
“ chased or formed and established under and by virtue of this 
“ my will by my trustees (wheresoever situated) should be called 
“ ^tockxvell Botanic Garden, founded by Benjamin Robertson^ 
“ Esquireand an inscription accordingly placed and pre- 
“ served over the principal gate or door of such garden for the 
“ time being ; now for the purpose of canyung diis my inten- 
“ tion into execution I do give, devise, and bequeath, my said 
“ botanic garden at Stociwell, and all other my lands and 
“ grounds near or adjoining thereto, and the reversion of my 
“ house and kitchen garden at Stockwell^ with the appurtenances 
“ after the death of Charlotte Smalt, or when and so soon as she 
“ shall cease to reside in the said premises, and all other my real 
“ estates whatsoever and wheresover situated, and all the rest, 
“ residue, and remainder, of rvy money in the public funds, and 
“ of all other my personal estate and effects of whatsoever nature 
or kind the same is or may be at the time of my decease, and 
“ wheresoever the same is or may be, and every part and parcel 
“ thereof, with their and every of their rights, members, and 
“ appurtenants (the botanic books before mentioned alwaj s to 
accompany and belong to the botanic garden for the time 
“ being) unto Edward William Townley, one of my executors. 
“ Robert Barclay of Clapham, Esquire, Adrian Hardy Haavorth 
“ of Chelsea, Esquire, William Acton of Kew, Esquire, Alexan- 
“ der M^’Leay, Secretary to the Linnean Society, Mr. Thomas 
“ Goode, one of my executors, and Alexander Malcolm of Stock- 
well, nurseryman, and their heirs, executors, administrators. 
“ and assigns, according to the respective natures of the several 
“ and respective estates by me hereby given, devised, and bc- 
“ queathed, to them for ever ; (the real estates not to be un- 
u alienable but saleable and assignable at the will and with the 
“ consent of all my trustees for the time being,) upon trust, that 
u they do and shall with the produce and profits thereof keep, 
preserve, and for ever hereuter maintain and support, my bo* 
tstnic garden at Stockwell aforesaid, or some other garden to 
be purchased, formed, and established, under and by virtue of 
this my will (no such garden to be unalienable but saleable 
and assignable in manner and form aforesaid and as herdn 
^ expressed) at the discretion of all and not less than all of my 
** trustees for the time being; and it is my willy and 1 reconv. 
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mend to my trustees for the time being to consult with and 
'*• call in my executors herein named, during their lives in and 
about the management and keeping up the said garden, or any 
“ other garden, all (but not less or fewer in number than all) my 
trustees for ^e dme being may think fit to purchase, form, 
“ and establish, under and by virtue of this my will, and all 
things appertaining to such garden for the time being. But 
‘‘ my,will and desire is, that if any new garden should be pur- 
chased, formed, and established, the same should be freehold; 
and be situated (if possible) at Stockwell^ or as near thereto 
** as can be ; and 1 direct, that such garden for the time being 
“ shall for ever hereafter be called and known by the name of 
“ Stock-well Botanic Garden founded by lienjamin Kobertnon 
“ Esquire and that such inscription be put up, and preserved, 
“ as aforesaid ; and I will and direct, that my trustees for the 
time being shall each be answerable for his own acts only and 
“ not one for another; and that they shall not be liable (other- 
“ wise than as hereafter mentioned) to account for any surplus 
“ or residue of the rents, interest, income, or produce, of my 
“ estate and effects, which may at any time accrue or happen, 
“ after answering the purposes aforesaid, to any person wnom- 
“ soever; it being my express wish and desire, that such garden 
“ for the time being may be from time to time kept up and 
“ improved and extended in as ample a manner as the income 
of my estate will admit of; and my will and mind is, that it 
shall and may at all times hereafter be lawful to and for my 
‘‘ trustees for me time being to sell and dispose of my present 
botanic garden, with the buildings and appurtenances thereto 
‘‘ belonging, whenever all and not fewer than all of them shall 
‘‘ think fit, for the best price, that can be procured and got for 
the same j and with the money to arise from the sale thereof 
« to purchase other freehold ground and buildings, or erect 
it buildings, ani form and establish another botanic garden, 
premises, and appurtenances, of equal value at least with the 
“ premises sold; the same to bt situated in the county oiSurryy 
“ and as near to Stockwell as may be ; and it shall in like man- 
“ ner be lawful for all but not less or fewer in number than all 
“ my trustees for the time being to sell the botanic garden and 
buildings with the appurtenances for the time being, and make 
the like purchase, and form and establish such other freehold 
“ botanic garden with buildings and appurtenances of equal 
“ value in manner and form aforesaid, in or as near to Stock- 
« well as may be ; And it is my will, that my trustees for the 
u time being (if they should be all desirous of selling my present 
botanic garden) do before the sale remove as many of the 
« plants and other things growing and being therein as they 
« conveniently can ; and replant and place the same in the 2 W 
purchased ground, garden, buildings and premises, smd keep 
« possession of my present garden until removal of such plants 
“ and other things ; and so totiett quotiesy whenever they shall 
sell one garden, and purchase, form and establish another; 
and 1 will and desire, that whenever any sale is in contempla- 
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** tion the trustees for the time being, if less than seven in num- 

ber, do before entering into any contract for sale fill up the 

number of trustees to the number of seven in manner nere- 
“ inafter mentioned.” 

The testator then gave directions for keeping up the number 
of trustees by the appointment of the majority upon death or 
declining to act. The testator died upon the 7th of December 
1800. The bill was filed by the executors against the next of 
kin according to the statute ; viz. Esther Moore^ the only sur¬ 
viving sister of the testator, the son and three daughters of his 
sister Marif Bed-well^ who died in his life, and against the other 
trustees and the Attorney General, for the purpose of having 
the will (3tablished, and the trusts carried into execution. 

The defendants Esther Moore and John Bedwell^ the infant 
nephew of the testator, claimed the real estate, either upon the 
ground, that the devise was void, or, if not, as a resulting trust; 
no use being declared for any one. They also claimed the per¬ 
sonal estate directed to be laid out in land. 7'he real estate 
produced a rent of 1200/. a year; and the personal property 
consisted of above 23,000/. 

Lord Chancellor asked, for whose benefit all this was to be. 

The Solicitor General and Mr. Romillit for the trustees com¬ 
pared it to the case of a gift of a piece of land for the purpose of 
erecting monuments of the naval victories of this country. The 
case upon Mr. Bradley*s will was mentioned. 

Lord Chancellor said, in that case the heir might pull 
them down ; and in this he night destroy the garden: but his 
Lordship thought, that upon the expression of the testator, that 
he trusted it would be a public benefit, he might venture to de¬ 
clare it void. 

Mr. Richards and Mr. Alexander for some of the next of kin 
opposed the claim of the heirs at law to the personal estate di¬ 
rected to be laid out in land ; insisting, that the object being 
either void, or not declared, Ae heir was not entitled to have 
the property converted ; fuj to which opinion the Lord Chan¬ 
cellor inclined. 

The decree declared the disposition, as far as it relates to the 
botanical garden, void; and directed inquiries, who are the heirs 
at law and next of kin of the testator; and whether it was for 
the benefit of the persons entitled to the real and personal es¬ 
tate, that the plants should be disposed of. 

C*i) tVheldale v. PartrU^ef ante, vol. v. 388. and the refeKuces in the note 

J 394. 
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HARMOODt>. OGLANDER. {'aj 

March 21. 

BY a settlement executed in 1 743, previous to the marriage offee- 

Abraham Weekes^ certain fee-farm rents, of \rhich he was farm rents re¬ 
seised in tail, were agreed to be settled, to the use of himself voked in equi- 
for life ; remainder to trustees to preserve contingent remain- b7a 
ders ; remainder to his intended wife for life; remainder tor a qucnt convey^ 
term of years for raising portions for younger children ; re- ance to a tms- 
mainder to his first and other sons in tail made ; remainder to 
trustees for another term, for raising portions tor daughters in the estate be- 
failure of issue male; remainder to the heirs and assigns of yond the mere 
Abraham Weekes. ?S°*a^ort* 

In 1749 a recovery was suffered j but no uses were declared f (i^but 
to Abraham Weekes in fee. on account of 

Abraham Weekes by his will, dated the 24th of 3Iay 
directed, tliat his debts and funeral expences should be first paid •, the heirs at 
*and charged all his estates in possession, reversion, remainder law, the Mas- 
or expectancy, with the payment thereof; and subject thereto he terof the Itolls 
devised all his real estates to his wife for life: and after her death ^^"hom fw^ 
he devised a part of his estate, called Canejield^ to his sister ther than by 
Elizabeth Weekes for life; and after her death he devised 
estate, and devised the rest of his real estate immediately after toTring 
the death of his wife to his sister Mellicent Crop and to her siicli action or 
heirs for ever ; and he directed, that, as soon after his death as 
conveniently might be, part of his real estate, except the said to 
part, calledshould be sold for payment of all his debts; an opportunity 
and that his wife, and his sister Crop and her husband, and allot’^tioff the 
other proper parties, should join in Ae sale. ofLaw 

In November 1750 the testator borrowed the sum of 5500/. ofupontlieques- 

Mellicent Neate upon mortgage of part of his real estate by in-tion, whedier 

" there i9a revo¬ 
cation at Law: or, whether a Court of Law will presume repubheation from the long pos- 
aesmon, leaving open the question, whether the pluntiifs arc entitled to any account, or how 
far back. [ *200 ] 

J Tlus case was determined by Lord Alvanley, when Master the Rolls: 
but the report has been inevitablv DostDoned. 


1(1} See note (1) to Brydgn v. Buckets of ffilBams v. Owen, id. p. 595. See also note 
Chandos, ante, vol. li. p. 417, and the notes to (l)to Carringtmy.Paifne,ante,yQ\.v.p.40A.l 
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dentures, executed on the 16th of November^ for 1000 years ; 
and by indentures of lease and release, dated the 15th and l6th 
of November 1750, for the farther and better securing the re¬ 
payment of the said sum of 5500/. with interest, and for barring 
all estates tail and all reversions and rctnaiiuiBrs thereupon ex¬ 
pectant in said fee-farm rents, and for limiting and assuring the 
same for such uses, upon such trusts, and to and for such intents 
and purposes, as hereinafter expressed concerning the aame, 
Abraham Werkes and his wife conveyed the fee-farm rents to 
Charles Lawrence^ his heirs and assigns; to hold to him, his 
heirs and assigns, to the intent, that a recovery might be suffer¬ 
ed ; and it was. declared, that such recoverj’^ should enure to Mel- 
licr/it Nea^e for the term of 1000 years, subject to the proviso of 
redemption, &c.; and from and after the determination of the 
term, to the use of Abraham Weekes and his assigns for life 
without impeachment of waste ; remainder to Frances^ his wife, 
and her assigns ,for .life ; remainder to Abraham WeeAcs^ his 
heirs and assigns. 

Some proceedings were had towards suffering a recovery: but 
it w^as never completed. In May 1755 the testator died, without 
issue; leaving three sisters, his co-heiresses at law : Elizabeth 
Weekes^ Mellicent Crop and Mary Harmood. His widow married 
James U*Donnell; and a bill was filed by them ; under which the 
will was established; part of the real estates sold; and the debts, 
' including the mortgage to Mellicent iVea?e,paid. In June 1764 
Mellicent Crop died; and Mrs. O' Donnell in December following. 

[ 201 ] This bill was filed in April < 796 by the heirs at law of Mary 
Harmood; who w^as also dead; praying an account from the heirs 
of Mellicent Crop and the representatives of Elizabeth Weekes^ 
and a conveyance of one-third from the heirs of Lawrence^ the 
trustee, on the ground, that the will was revoked. 

The defendants by their answers insisted, that the will was not 
revoked; relying also on die laches of the plaintiffs. Letters 
from the principal defendant, dated in 1786 and 1787, were pro¬ 
duced ; suggesting, that he had heard, the plaintiffs had some 
pretension; desiring them to put it in a course of discussion; 
and proposing to leave a proportion of the rents, unul it should 
be settled; and it was admitted by tlie answers, diat a claim was 
at different times set up; but never asserted by any suit. 

The questions upon the pleadings were 1st, whether the will 
was revoked: 2dly, as to the effect of the length of time. A third 
question was suggested by the Court; whether, supposing the 
will revoked, the fee-farm rents descending to the heir at law 
would not be primarily applicable to the debts, as descended 
estates, before e.states devised. 

Mr. Cox and Mr. Fonhlanque Jor the Plaintiffs. —^Tlie princi¬ 
pal question is, whether the settlement subsequent to tn« will 
disposingiof the fee-farm rents, though not perfected, had not the 
effect of revoking the will. Though no recovery was suflfered 
at the execution of the settlement of 1743, it is rightly insisted, 
that the recovery suffered in 1749, the uses of which were de- 
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dared to Abraham Weekes in fee, enured to the uses of the 
^ settlement. 

The question of revocation has been discussed so much at 
length within the last few years, (a) that it is unnecessary to go 
through all the cases. The whole of the law upon this subject 
originates in the principle laid down by Lord Hardwicke in 
Sparroxv v. Hardcastle^ (a) and afterwards, more at length, in 
that very elaborate judgment of the Lord Chancellor in Bryd^^es 
V. The Duchess of Chandos ; that the devisor mast not only have 
the estate at the conception of the will, but it must continue in 
him : otherwise there is a revocation. That is the word con- 
.stantly used : but “ ademption” is the more proppr expression : 
the devisor not having the estate in him any longer for the will 
to operate upon. This rule is universal. The cases spoken of as 
exceptions are improperly called so. They fall in with the rule, 
and the principle, upon which it is established. The rule ap¬ 
plies equally to equitable and real estates. Va Brydges The 
Duchess of Chandos the Lord Chancellor takes great pains to 
prevent being misunderstood ; and his opinion is clear; that 
there is no case in equity of revocation as to equitable estates, 
that would not upon legal principles be a revocation ; and your 
Honour in the subsequent case (b) takes notice of that. The 
intention is not material. It proceeds upon the rule of law. 
Nothing shows that more clearly than the case of the recovery 
suffered on purpose to substantiate the will: but the effect is to 
take back a new estate. The act of a devisor seised in fee con¬ 
veying and taking back an estate in fee was long ago held a re¬ 
vocation. It is not material, that he takes back the same quan¬ 
tity of interest. It must l)e the same estate he had in him at the 
execution of the will. Nor, as the Lord Chancellor observes 
m the same case, is the particular purpose of any consequence ; 
and he puts the instance of Lord Lincoln'*s case, (c) than which 
nothing more particular could be. 

The cases of mortgages and charges for payment of debts do 
not impeach the rule; and can hardly be considered as ex¬ 
ceptions. A mortgage here is a mere charge ; and is con¬ 
sidered as personal estate of the mortgagee. The estate there¬ 
fore is that of the mortgager. This doctrine applies, notwith¬ 
standing the estate passes at law : equity considering a mortgage 
in that point of view, the estate is still in the mortgager, sub¬ 
ject only to the mortgage ; never having been parted with ; but 
continuing in him unaltered, except only in respect of that 
mortgage. 

f o,_) See JBrydget v. The Duchess of Chandos, ante, vol. H. 417. vol. iii. 761. 
WilUams V. Owens, ante, vol. ii. 595. Cceve v. Uofordf Goodtitle v. Otway, ante, 
vol. ii. 604 (note, 1 vol. iii. 650. vol. iv. 850. 1 Bos. and Pul. 576. 7 Term Rep. 
399. Earl Temple v. The Duchess of Chandos, ante, vol. iii. 685. JBa^.er y. 
Dyer, ante, vol. v. 656: KvaUys v. Alcock, ante, vol. v. 648, a revocation by aa 
agreement for ftartition. 

As to revocation bv maTri)>ge and the birth of a child, see Oibboju v. Count, 
ante, vol. iv. 840. and Kenebel v. Scrajion, stated ante, vol. v. 663- 

Cajp. 202.—3 Atk. 798. AnA. 224. fb ) WtlSams v. Owens,.ante, vd. ii. 4®5 

,f r.) 1 Eq. Ca. Ab. 411. Show. P. C. J54. 
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1801. Anotfier class of cases is, where the devisor having only dti 
equitable estate in him at the date of the will devises that ; and 
Haimoob takes the legal estate ; which has been determined to be no 

Ogukbib. revocation, (a) That is not inconsistent with the general rule. 

The equitable estate devised is not destroyed; though for some 
purposes it may be considered as merged. (l>) The devisor has 
It in him ; and therefore it is within the rule, which may be sta> 
ted generally ; that the act always operates a revocation, where 
the devisor has not the same estate in him, that he had at the 
time he made his will. The deed in this case was made with 
a view to a recovery ; which in fact was never suffered : but it is 
decided, that a deed for the purpose of making a tenant to the 
PrsBcipe is a revocation. As far as the intention can be ma¬ 
terial, the devisor had more in view by this deed than merely 
making a security. That was to be done only by the term of 
1000 years : but beyond that these fee-farm rents are limited 
and assured to the devisor for life ; then to his wife for life ; 
then to him, his heirs and assigpis. If tliere had been no mort¬ 
gage, and the devisor had made such a conveyance, can it be 
doubted, ..hat it would be a revocation ? How could it be other¬ 
wise, if that would be the effect, as it certainly would, oi a con¬ 
veyance by a devisor, seised in fee, taking back an estate in fee, 
or a fine levied by tenant in tail, having the reversion in fee, the 
uses of which are declared to him in fee ? This case has no 
difference but this term to make a security. If he had confin¬ 
ed himself to that purpose, it would be very different: but he 
has gone much farther. The object was, subject to that term, 
to take back a new estate ; which must have the effect of a revo¬ 
cation. It is not the estate that was in him when he made his 
will; and that is all that is necessary for this purpose. It is on¬ 
ly necessary to show the inconsistency of the two instruments. 
It is clearly not a question of intention ; but, in the emphatical 
language of the Civil Law, presumptio^ or rather, conclusio ju¬ 
ris et de ju7-e ; for there can be no averment against it. I'he 
question is only, whether that seisin, which the testator had, 
was or was not broken in upon by the subsequent indentures- 
If the purpose had stopped at prov iding for the debt, that even 
at law would have been no revocation. Ifhehad madea 
mortgage in fee, this Court would have considered the seisin to 
r 204 ] continue, certainly not upon any rule of its own, but following 
legal principles ; and the Court would have found a strong au¬ 
thority for that in the Statute of Wills; faj the language of 
which is, not “ seised but “ having^ Observe the manner in 
which the Lord Chancellor in Brydges v. The Duchess of Chan- 
felt himself obliged to treat ^e subsequent settlement, 
made in pursuance of the articles, at least in part, with every 
disposition to support the will. In Williams v. Owens^ your 
Honour founded your judgment, that the will was not revoked, 
very mu<^ upon the authority of that case. If the conveyauce 

f a ) Watt! V. FitBarton / dted Dougl, 691. ante, vol. ii. 602. 

bJ PhiUp 9 \..Brvt^, ante, vol. in. 120. 

{'oj p. £fen, 8. c. 1. 34 Mm, 8. c. 5. 
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had been merely a fulfilment of the articles, cloathing the equit- 
a^jle interest with the legal estate, the seisin necessary for the 
'purpose of the will could not have been said to be disturbed. 
The Lord Chancellor found himself under the necessity of de¬ 
claring the rule. 

The case of partition certainly is the most doubtful, and the 
most difficult to be reconciled with the seisin; but the Lord 
Chancellor in Brydges v. The Duchess ofChandos adopted the 
rule established in Ticiner v. TicAner^ and followed by Lord 
JIardiuu ke ; that, where the object of the deed went farther than 
a mere partition, and beyond dividing it was even the mere act 
of conveying the estate to such uses as the party sl}ould appoint, 
it was a revocation \ (hj and your Honour’s reasoning in Wil-^ 
Hams- V. Owens is the same. In Cave v. Halford fcj the prin¬ 
ciples are fully recognised; and the difference of opinion arose 
only upon the application of the principles and authorities to 
that case. Lord Chief Justice Byre^ upon the case of partition, 
felt himself pressed with the same difficulty that had em¬ 
barrassed Lord Hardwicke and Lord Loughborough. The 
conclusion is, that, wherever there is an ultra purpose, that 
makes a revocation ; though perhaps directly against the avow¬ 
ed intention. 

But upon this occasion all this is unnecessary; for it is im¬ 
possible, tliat these two instruments can be reconciled. It will be 
said, the reversion is reserved ; and the will can operate upon 
that: but all the authorities are against that. Among Mr. Mel~ 
moth's collection of manuscripts is a case of James v. Philips^ 
the aOth of April 1733. A made his will and devised to the 
plaintiff. Afterwards the devisor marries, and settles this in¬ 
terest, xifhich he had devised, to the use of himself for life, then 
to his wife for life ; remainder to the issue of the marriage ; re¬ 
mainder to his own right heirs ; and dies without issue. The 
plaintiff insistea, the will was not revoked ; and might operate 
upon the reversion in fee : but the Master of the Rolls would 
not suffer it to be spoken to ; and said the Earl of Lincoln's case 
was much stronger. 

No case is more favourable than that special purpose to pro¬ 
vide for the issue of the marriage. 

As to the objection from the length of time, that also has 
been often before your Honour ; and the result of the authori¬ 
ties is, that length of time can operate only in three ways: either 
by analogy to some legal bar, established by positive law ; or, 
2d'\, where it affords a presumption that something has been 
d j ne, which, if done, would per se be a bar to the demand; or, 
3di V. where the claim is of such a nature, that, after great length 
of time, such inconvenience would arise, that the Court will not 

Cb ) See also ITen^on v. Sutton, cited ante, vol. ii. 601. and JVot| v. Shirky, 
stated ante vol. ii. 604. in the note to WtiUams v. Otoene. 

(cj Aniet vol. ii. 604. n. vol. Hi. 650. vol. iv. 850. 1 Boa. A Pul. 576.7 
Pena Rep. 3^. 
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enforce it. faj Tlie principal question in Smith v. Clay (h) 
belongs to the first of these heads; though certainly Lord Caw- 
den went rather beside the question upon the point of laches. 
In Pickering v. Lord Stamford (c) your Honour after great con¬ 
sideration laid down, that length of tinne per ae is no bar to a 
claim in this Court. The result of that case, Hercy v. Dinwoody^ 
(d) and the others of that class, is, that it can have effect only 
in the above three cases. The legislative provisions and the 
presumptions of Courts of justice proceed upon the same prin¬ 
ciple, an anxiety to quiet rights and preserve evidence. In the 
former the effect is a bar, but not in the latter. The rule “ Sta^ 
“ bit presumptio^ donee probetur in contrariumf is a wise rule, 
and oug’t not to be strained too far. The plaintiffs are there¬ 
fore entitled to the account. There is no analogy to any legal 
bar. If we are to recur to legal proceedings, we must recur to 
the remedy by Assise, in which ^e rents and profits will be the 
measure of the damages under the Statute of Glocester. (a) The 
letters show this claim was made many years ago; and contin¬ 
ued down to 1787. They must have been aware that it was a 
serious claim. Several eminent opinions were taken. There 
is no such inconvenience therefore as in Hercy v. Dinwcody, 
and the other cases. 

With respect to the difficulty thrown out by the Court, a mere 
charge upon a particular estate will not exempt the descended 
estate ; but it is as clearly established by Donne v. Lervis^ (b) 
that, where a real fund is created expressly for the purpose ot 
discharging the debts, and th' other part of the estate is permit¬ 
ted to descend, the fund created for that purpose must be pri¬ 
marily applied. That case underwent great consideration ; as 
it was thought to break in upon Galton v. Hancock ; f cj and 
Lord Thurlow did not pronounce that decree lightly. It was 
made upon the inconsistency between Powts v. Corbet^ (d) and 
Galton V. Hancock. Here this part is not made a fund merely 
auxiliary to the personal estate : not that it would extend to ex¬ 
empt the personal estate : J but it would be the next fund in 
the order after that. 

Mr. Lloyd., Mr. Richardi., Mr. Thomson^ and Mr. E. Morris., 
for the Defendants. —^This is not a favourable case for the plain¬ 
tiffs. If they succeed, they get an estate by mere accident, 
guilty also of uncommon laches. Upon the last point there can 
be no decision without an inquiry: but it shews the extreme 
difficulty arising from brin^ngforward these stale demands. This 
devisor thought no part of his estate would descend to his heir. 

The question now before the Court is, what was the transac¬ 
tion between these parties in 1750: whether any thing more in 
substance than to midce a seenrity for a sum of money to Mrs. 

(aj Peanon v. BelcHer, ante, vol. iv. 627. Hetcher v. ToUet, ante, vol. y. 3 
f bJ AuA. 645. 3 Pro. C. C. 639. ia- a note to iMtrd Dekndne v. Browne. 

Ce) Mte, vol. u. 272. 581. vol. iii. 332. 492. fd ) Ante, vol. ii. 87. 

fa) p. 206.— 6 Edw. 1. e. 1. fh)^ Bro. C. C, 257. (c) 2 Atk. 424, 

ftH 3 Aik. 556. stated from the Register's Book, ante, vol. iii. 116. in a note 
to Mamdng y. Spooner. 

fe J See Butiley v. Surle, ante, 540. and the references. 
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Neatt; for it must be admitted, that if these instnuncnts do sub¬ 
stantially go beyond that, and extend to vary their interests, it is 
^ impossible upon the late cases to dispute what is now become 
law certainly. The devisor certainly must have the same quan¬ 
tity of dominion and the same mode of disposition. That must 
be admitted upon Tickner v. Ticiner^ and Kenyon v. Sutton; 
the latter decided by your Honour, with great reluctance, on ac¬ 
count anerely of the introduction of the power of appointment. 
If it can be shown, that no estate was displaced, but the object 
was merely to let in the incumbrance, it is within the excep¬ 
tion. We are to look to the intention. Admitting many of 
the cases have nothing to do with the intention, many depend 
upon the inte.ition. Instances of the latter species are the case 
of the bargain and sale without enrolment, the grant of a re> 
version without attornment, &c. In all those cases, though the 
act is void, there is a revocation upon the intention. After all, 
these reasons are perhaps more nice than intelligible, and more 
technical than sensible: but such is the rule. Here there is no 
dominion, and no exercise of dominion, otherwise than the 
devisor had it before. This is precisely within the principle 
of the cases of revocation pro tanto. No intention appears, 
and the instruments have no operation beyond letting in that 
mortgage ; which over-rides all the limitations. Suppose the 
deed of 1750, instead of those three limitations to the devisor 
for life, then to his wife, with remainder to him, his heirs and 
assigns, had copied the uses of the deed of 1743 exactly: that 
would clearly not have been a revocation; being only a reser¬ 
vation of the equity of redemption in the very same manner, in 
which it would have resulted, if there had been no declaration 
of uses. So, if it had merely expressed the use to him and her 
for their lives, and said nothing as to the reversion, that would 
not hat e been a revocation; for the equity of redemption would 
have resulted exactly in the same manner. It is the same, 
whether it results, or is reserved ; and the reason is, it does 
not carry the estate farther than it before extended. Why then 
should the omission of the estate to the first and other sons, 
;md the term for portions, make it a revocation ? There is no 
instance of an omission producing that effect. All the cases 
-are, where the deed has gone farther; and it must be admitted, 
that, if the deed went any farther, or if the devisor’s interest 
was different in anj respect from what it was before, it would 
be a revocation. The object of this deed, being confined to 
making a security, distinguishes this case from Lord LmcoMs 
case and all the rest. There was no estate tail to make a re¬ 
covery necessary. They did not copy the limitations of the 
former deed, or introduce a provision for children, because it 
WAS probable there would not be any children. The devisor 
was supposed to be tenant in tail; and that occasioned*the re¬ 
covery. These deeds are founded wholly in mistake: but the 
single object, to secure t»us debt, is clear. There is no deed, 
declaring the uses of a recovery, that does not contain the ge¬ 
neral words, ** for limiting and assuring,!’ &c. which are re- 
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lied upon. All beyond the mortgage operates nothing. Though 
the three excepted cases are commonly said to be mortgages^ 
conveyances for payment of debts, and partition, yet there are 
other cases: as, if the deed had been obtained by fraud; or 
executed under a mistake, a misapprehension of the devisor’s 
rights, upon a consideration that did not exist, under.amis> 
representation, appearing upon the face of the deed. In those 
cases the Court would relieve against the deed ; and updn the 
same principle would not hold it a revocation. Another con¬ 
sideration is, whether, as no recovery ever was suffered, any of 
these uses ever sprang. It is doubtful even, whether the le¬ 
gal estate is in I^rwrence, the trustee. There is however some 
difficulty in maintaining that: but clearly none of the uses 
arose ; and he took as a trustee for the devisor. Then he had 
only the estate under the settlement, accompanied with the re* 
version in fee. No uses arose, therefore, that could produce 
any effect. In Luther v. Kidhy^ (a) the partition being effected 
by deed and fine, the estate could not continue to be in the tes¬ 
tator to t’ e time of his death. The form of the conveyance 
in that case did produce an alteration in the seisin; and yet 
the suspension of the seisin did not produce a revocation. The 
material distinction between that case and Tickner v. 'fjckner 
(bJ is, the introduction of the power of appointment in the lat¬ 
ter. That will must have been revoked upon a solid ground, 
not a technical form. The devise was to the wife and her 
heirs : in the deed the limitation was to the husband in fee: 
therefore there was a manifeat inconsistency between the will 
and the deed; and a revocation upon other grounds than that 
set up in Luther v. Kidby. The form must be considered im¬ 
material. In construction of law there can be no difference 
between a partition hy deed and fine, and a partition by writ. 
So in this case there is nothing but the particular form of the 
conveyance; and no substantial alteration. The devisor after 
the execution of the deed was seised, as to the substantial in¬ 
terest, of precisely the same estate. The remaunder to the wife 
is no new limitation; but existed antecedently. Whether it 
was introduced into the deed, or not, was immaterial. As far 
as any interest was conferred upon her, she derived that in¬ 
terest, not under this deed, but under the marriage settlement. 
As to the effect of imperfect, inoperative, conveyances for this 
purpose, all the Judges, from the old case in Roll (a] to Cave 
V. Holford, state, that the reason is, that no other intention 
could be presumed, under which the party could have made 
that conveyance. Then it becomes a question of intention. 
The case has been put of a Recovery suffered by tenant in tiul 
with the reversion in fee in him for the purpose of authentica¬ 
ting his will. That must proceed upon this ground; that the 
effect itf a most important iteration in the estate. The estates 
of the devisor previous and subsequent to the Recovery are 

faJSP. ms. 170. n. 

Ch ) Stated in Pantmt v. FTtemasi, 3 Atk. 741. Amb. 116. 1 Wik. 308. 
pTHs^l B/M. At. 616. PL 3. 
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very different The former is subject to all the incumbrances 
of his ancestors: the latter is a new purchase, discharged of ail 
’those incumbrances. If the estate is in its nature altered, the 
previous will cannot operate upon it. If the intention is to 
make a security to the mortgagee, the form of the conveyance 
is nothing. What other intention can be presumed in this in¬ 
stance’ ? 'Ihis deed considered with that view is valid and ef¬ 
fectual : with a view to barring estates tail, remainders and re¬ 
versions, it is futile and nugatory. 

Supposing this deed a revocation, the second point, upon the 
lengm of time, is not now to be determined: but the parties 
ought to be sent to law. It would be very unjust to decide 
that question, when the defendants have entered into no case, 
have stated no circumstances ; and it does not appear, whether 
any thing has been done, amounting to an actual ouster. Cer¬ 
tainly the possession of one tenant in common is prtma Jocie 
the possession of both ; but not, if an actual ouster can be made 
out. The only evidence consists of these letters ; which cer¬ 
tainly amount to a knowledge of the claim of the others, and 
a wish, that it should be asserted. But how can that bind the 
parties entitled to the inheritance ? There is nothing else to [ 210 ] 
mark any thing like a claim made. The answers to these letters 
were merely in general terms, acknowledging the receipt of 
them. A long period had elapsed antecedent to the date of 
these letters, from 1764 to 1786, respecting which there is 
not the least evidence of any assertion of the plaintiff’s claim. 

The letters amount to nothing more than a knowledge, that 
there was such a claim in the minds of the plaintiffs ; but are 
nothing like an acknowledgment of the justice of that claim ; 
inviting them to have their claim legally discussed and decided; 
not by any means acquiescing in it. It was not competent to 
the author of them, nor did he intend to bind the inheritance. 

It would be very improper to get rid of the objection from the 
length of time by any loose communication. Some step ought 
to have been taken for the purpose of agitating the question. Is 
it just for the Court to interpose to devest these rents, in the en¬ 
joyment of which the defendants and their ancestors have been 
.since 1764 without one application ? They have been counting 
upon this property as their own. The consequence ol that in 
forming connections in life is very material; and, without prov¬ 
ing settlements, &c. shows the fallacy of saying, there is no in¬ 
jury. Though length of time alone is not a bar in this Court, as 
at law, yet there is a strict analog' in this Court to the statute 
of limitations; the principles of which were in truth derived out 
of this Court, and only adopted in Courts of Law. In cases of 
debt or legacy the admission of the party is ver^ decisive evi¬ 
dence: but tiuit is upon this ground; that being matte] of 
privity between the parties, the remedy is barred onljr by Ae 
presumption of payment. In this case, upon Ae assertion of a 
legal clum, no such p ^sumption can be raised. The only 

2 ue8tion dim is, whemer upon grounds of public policy the 
louit will allow a party at this distance oi time to set up a 
VoL. VI. 22 
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1801. «]idm, in which he had not sufficient confidence to make it the 
Vii^v^ subject of inquiry in a Court of Justice. It would shake the 
security of all the property of the country. Posession for 
twenty years by the mortgagee wcmld have barred the mort¬ 
gager. It is therefore only by the act of the defendants tliat 
there is any subject of claim. The decree, that was made in 
this cause, is decisive evidence, that the attention of the parties 
was drawn to this will at that time: but this point of I'evuqation 
did not enter into the imagination of any one concerned for the 
[211] fiunily. The defendants therefore are entitled to say, there was 
some good reason, inducing them not to dispute this will then ; 
and therefore.they should be precluded from raising the question 
now. F jpublication may be presumed. Lord Kenyon has di¬ 
rected a surrender to be presumed within twenty years. Why 
should not these defendants have the benefit of any legal defence 
they may have ? Upon a pure legal question, where there is any 
probabili^, that there may be a legal defence, the Court will nut 
determine it. Therefore, if the Court is with the plaintiffs upon 
the point of revocation, the trustee Lawrence ought to be di¬ 
rected to CMivey to the uses of the deed, generally ; in order 
that the defendants may not be deprived of any defence they 
may have at law from the statute ol limitations, or otherwise. 

Upon the third point, supposing the rents in question were 
subject to the payment of the debts, or liable to contribution, in 
consequence of the silence of these parties it may be impossible 
to have justice done in that account. Donne v. Lewis is no¬ 
thing like this case. That was a purchase subsequent to the 
will, and a question between volunteers. Here an estate, that 
ought to be charged in proportion at least, has slipped out of 
the will by accident. The consequence of the laches of the 
plaintiffs is, that the defendants are without the means of 
enforcing their right in this respect with the least prospect of 
justice. 

Reply. —The principle as to revocation is not to be disputed; 
that the intention is of no ctmsequence : if a plain unequivocal 
act has been done, taking out of the devisor the estate he had in 
him, the will cannot operate, imtwithstanding an express decla¬ 
ration, that what he was about was not intended to be- a revo¬ 
cation ; and the reason is, that he had not in him at hb death 
the estate he meant to devise. Creating a security for the mort¬ 
gage upon these fee-farm rents by a term, having on the same 
4ay executed anodter deed, merely creating a term for the same 
purpose upon another part of his estate, does he stop there as to 
the^e fee-farm rents ? No ; he declares other estates beyond 
:that, and quite beside that purpose. If he has done any thing 
l>eyondthat, if he has taken a new estate, his mtentk>n is of no 
consequence. What is meant by saying, the equity of redemp- 
^n waji reserved ? A mortgage in fee is at law a. conveysmee 
lipDit condition* Nothing is reserved. The equii^ o£ re- 
[ 212 ] demptioai is the^ireature of this, Count. The plamtiw’s case 
rests ufMUSlheNlkidnctida of going beyond die purpose of making 
aaecunity* JJmMe case it was notattetf^edi to argue,. 
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ihat if he had the legal estate in him, it would not have been a 
^ revdcation : but it was contended, that chere was no revocation; 

, as, having made a previous mortgage, he had only the equitable 
estate. It was however decided otherwise. The deed had its 
effect; conveying tl.e equitable estate ; that, which he had in 
him. No purpose euuld be more particular. How does that 
apply’to this case ? This conveyance was for the purpose of suf¬ 
fering a recovery ; which never was suffered. They must gjo 
farther, beyond the conveyance to Larvrence^ and look to the 
purpose. It was said, the deed was executed under a mistake ; 
and tlierefore ought not to operate. There is no authority, that, 
if a will is revoked at law by a misapprehension of the devisor, 
thk. Court w 3uld set it up as between volunteers, or rectify it for 
the devisee against the heir at law, the favourite of the Court. 
If the estates are the same in point of interest and quantit)’^ of 
estate, still this is a new estate ; and if so, the effect is a revoca¬ 
tion, whatever the quantity or interest may be. For the purpose 
of the argument, admitting he acted under a mistake, it is a re¬ 
vocation, upon the principles contained in Lord Hardxvicke's 
notes, stated by the Lord Chancellor mBryd^es v. The 
Duchess of Chandos ; if in fact he has gone bej-ond what was 
necessary for the mortgage. 

As to the objection from the length of time, prima facie the 
ulaintiffs are entitled; and it lies on the defendants to show, 
why they are not. No analogy to a legal bar has been shown. 
It is said, a republication of the w'ill may be presumed. Has 
that ever been done ? Why was not that suggested in 1787 ? 
If it had been mentioned, could it have been countenanced a 
moment r Such a presumption would be most extraordinary ; 
and has never fieen made in the case of a purchase subsequent 
lothe W’ill: upon which Judges have been so much embarrassed, 
and obliged to decide in all probability against the intention. 
Bunker v. Cooke (h) and those cases would not have arisen upon 
this hypothesis. ’Lhe Statute of Frauds f c) might be got rid 
of in*the same way. Lord Mansfield endeavoured to go as far 
as any one in presuming ; and your Honour is also liberal in 
that respect. Lord Mansfield taid, he would presume even an 
Act of Parliament: but it is impossible to presume a clause in an 
A.ct of Parliament; which act is produced; and this is an attempt 
to raise a prc.sumption with regard to a will, which will is pro¬ 
duced, and in opposition to their own decree. Upon a writ of 
right by an heir at law could the Jury without any ground, in 
the absence of all evidence, merel}' in respect of the possession of 
the defendant, presume, that a will was duly attested, which will 
was produced, attested by two witnesses only ? The Court is 
required per saltum to conclude, this was an adverse posses¬ 
sion. In Doe V. Prosser {a) the Court of King's Bench 'er- 
tainly presumed upon 36 years’ possession by one tenant in 
common an ouster of his companion. Lord Mansfield ihtte. 
says, “ So, in the case of tenants in common; the possession of 


(a) Ante, vol. ii. 431, 432. 
-^rJ29 Cha.2. c. .3. 
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one tenant in common, eo nomine, as tenant in common, can 
never bar his companion ; because such possession is not ad- 
“ verse to the right of his companion, but in support of their 
common title; and by paying him his share he acknowledges 
him co-tenant. jNor indeed is a refusal to payof itself suf¬ 
ficient without denying his title.” j. 

Apply that position to this case. From If64, as the'plain¬ 
tiffs contend, these parties were entitled to possess in thirds. 
The property does not admit of actual entry: but an agent was 
receiving from 1764 to 1788. Where is the adverse possession ? 
The doubt was merely as to tiie right of the plaintiff from the 
circumstance of her being out of possession. Eldridge v. Knott 
the same effect. This case has circumstances to ex¬ 
plain the apparent acquiescence. They were closely connected 
in blood and friendship. The decree only directed the will to 
be established; which without doubt was to be established. The 
devise is not of these fee-farm rents specifically, but, generally, of 
his estates. If there had been a Report, that these rents passed, 
and the question of revocation had arisen upon farther directions 
or exceptions, there would have been something of res judica¬ 
ta ; which might be operative. 

Next as to the account of the rents and profits demanded, a 
trustee is bound to account from any period. So in the old 
action of Assize the party is bound to account for any period 
for rents by-gone, received by him uTongfully- By the Sta¬ 
tute of Ann (a) Ok tenant in common may sue out a Writ of 
Account. Before that they were under the necessity of com¬ 
ing into Equity; and the usual decree was an account. But 
the Statute has not taken away the equitable Jurisdiction. Nei¬ 
ther has it taken away the Writ of Assize, and in that certainly 
you may recover in damages beyond the six years the whole 
wrongfully received. No statute of limitations applies to it: 
Bro. Abridg. (b) referring to 33 Hen. 6. and the Statute of 
Glocetter. In any other action certainly you cannot recover 
beyond the six years. The form of the action gives the*textra- 
ordinary right. The assurance in this case, that the rents 
should be held for the right owners, and the proposal in the 
letter, that they shall be laid out and produce interest, natural¬ 
ly produced a suspension of the claim. If ever there was a 
case, in which the Court would recur to its old doctrine of 
making a Receiver account strictly as trustee, this is the case, 
As to the inconvenience, it is not to be supposed after admis¬ 
sions of the claim from time to time. No such fact, as that 
there was any settlement, is alleged or proved in the cause: nor 
is there any ground for such a supposition. This claim was 
set up by the father of the plaintiff. That is admitted hy the 
answers. It does not therefore rest upon the letters. Thepr 
knew,yl/ir. h'earne and uiother eminent Counsel had given opi¬ 
nions in favour of it. 

As to the effect of the decree, that this is a revocation, to ob» 


(h) Ctfwp. 214. roj p. 214.—4 
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tain even an inquiry, as to that there must be some foundation 
Vid,’ to show, that a descended estate is applicable before the 
* remainder of the devisor's estates; which in fact have borne 
the burthen of the debts. 'Hie reasoning in Donne v. Lewis is 
completely in point. Lord Thurlow took a considerable time 
and great pains in endeavouring to reconcile the previous ca¬ 
ses ; ilrhich are not easy to be reconciled. Your Honour follow¬ 
ed that case exactly in Manning v. Spooner, (c) This is very 
different from a mere charge. Stronger words cannot be used. 
'They are stronger than Manning v. Spooner; in which the charge 
covered the whole estate : but here is an exception of a par¬ 
ticular part; which shows, he was forming a judgment between 
one part of his estate and another ; making a destination of one 
part to his debts before another. Ihe effect is leaving the 
whole of the d^ts upon that part. 
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The Court during the argument, admitting that the parties 
were aware of the claim, expressed a strong opinion against 
granting the account, at least farther back than six years, faj 
The Master of the Rolls also observed, upon the point of re¬ 
vocation, that as to a deed executed by mistake he did not admit 
that to be a revocation ; and as to a deed obtained by fraud, 
though certainly Lord Thurlow reversed the decree in Hanves 
v. Wyatt^ (bj (and his Honour said, he would not set his judg¬ 
ment in competition with the high authority of that noble Lord) 
yet the case of Hick v. Mors (c) was a strong corroboration of 
the decree at the Rolls ; which proceeded upon this; that though 
the son was induced by his father to execute the deed, it was a 
revocabon; as the son intended, the will should not operate: it 
would be different, if it was such a fraud as making him execute 
one deed, when he thought he was executing another. 

The MASThii of the Rolls. —^This case is attended with very 
peculiar circumstances. The bill is filed in 1 796 for an account 
of ff e-farm rents ; which became due to the present plaintiffs, or 
those, under whom they claim, in ir64. After a possession 
from 1764 to 1796 this bill is brought. Upon such a bill, and 
when, as it is said, no less than three descents have been cast, and 
those persons have been receiving and acting upon the property, 
the Court undoubtedly will not do any thing to further such a 
claim: but if by the rules of equity, as well as of law, for a ques¬ 
tion of law has been raised, they are entitled, they must prevail: 
to what extent, will be matter of further consideration, when 
the cause comes back ; for 1 do not think myself at liberty to 
decide it entirely at present. 

Abraham Weekes being seised under this settlement, with the 
reversion in fee to himself, upon the 24th of May 1750 n ake-s 
his will; upon which the question arises. 

(c) Ante, vol. iii. 114. 

J p. 215.—^Ag to the li'iutation ofsecounts see Ihvmmond v. The Duke of 
St. AWane, Bromley v. Hottand, Acherb/ v. Roe, Reade v. Reade, CAom6er« 
Doldmn, ante, vol. V. 433.610. 744. 8M. 
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In November 1750 he takes it into his head, for what rea¬ 
son I cannot tell, to make this deed; thinking another Recove¬ 
ry necessary ; and he begins wit^i making a mortgage to Melli- 
cent Neate for 1000 years ; and lor the tether And better se¬ 
curing die payment of said sum of 5500/. with interest, and for 
the barring all estates tail, and all reversions and remainders 
thereupon expectant in said fee-farm rents, and for limiting and 
assuring the same for such uses, upon such trusts, and for such 
intents and purposes, as hereinafter expressed, Abraham Weeies 
and his wife convey these fee-farm rents, being part of the es¬ 
tates comprised in the will, to Charles Lawrence^ his heirs and 
assigns, to make a tenant to the prsBcipe^ that a Recovery might 
be sufFe ed to enure to Mellicent Neate for securing the mort¬ 
gage ; and, after the determination of the term, to the use of 
Abraham Weekes for life ; remainder to his wife^or life ; remain¬ 
der to Abraham Weekes^ his heirs and assigns. 

He seems to have very much perplexed himself with respect 
•to his interest in these estates ; for in trirth he had no right to 
suffer a Recovery. He was a mere tenant for life of the estates ; 
and had no right to bar the estates of his first and other sons. I 
supple, he took it for granted, he should have no children. It 
is said, and I believe, his object was merely to give effect to 
the mortgage. The first thing to be considered is, what passed 
under his will; as it stood before the Recovery. Unquestion¬ 
ably, only the remainder in fee expectant upon the deaths of him¬ 
self and his wife without issue, charged with the payment of his 
debts. It must not be forgot, that by this deed, if it is to have 
any operation, the will would to a certain degree be altered; 
for nothing is said in it about the debts; which by the will 
are first charged upon all his estates. 

The testator died in 1755 ; leaving his three sisters his etj- 
heiresses at law. His widow married yames O'Donnell. She 
had both under her marriage settlement and under this furthci- 
settlement in 1750 an estate for life ; and she filed a bill against 
Mellicent Crop and Mary Harmood and their husbands ; pray¬ 
ing, that the will might be established, the debts paid, i'cr.. 
which was done under a decree. 

Mrs. O'Donnell died in 1764 ; and then arose the claim oi 
the present plaintiffs ; insisting, that the will was revoked b) 
the subsequent deed. From that time the plaintiffs’ title ac¬ 
crued. But it is said, it is not baned; for it is an equitable title; 
the legal estate having passed by the deed to Lawrence ; and 
that it was a revochtion of the will both at law and in equity : 
and the legal estate remained in Lawrence., (the Recovery nevet 
having been suffered) as a trustee for the heirs at law of the 
tbstator; and therefore that, if ever entitled, they are entitled 
from the year 1764. 

Unquestionably it cannot be denied, that some idea of this 
clmm was entertained; and letters were produced from Dr. 
Tatmtottf enticed in rwht of his wife, whicn show, they had an, 
idea of this claim of the plainti£b to foeae rents; but it is equal¬ 
ly clear, that the plaintiffs did not receive them. They per- 
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mitted them to be received by persons m opposition to their 1801. 
cljiim ; which was never asserted by any suit, till this bill was 
’filed in 1796; insisting, that as these are fee-farms rents, and 
’ the legal estate in Lawrence^ as trustee for them, they are not Oousds*. 
barred by any length of time; but have a right to the account. 

1 should have been extremely glad to have dismissed the bill 
now ; 'for I should be very sorry to have it understood to be 
the rijle of this Court, that there is no limitation whatsoever to 
trust estates ; and that, let the legal estate once get into a trus¬ 
tee, the (Tstiiy qua trust may permit others to enjoy the pro¬ 
perty ; and come to this Court at any distance of time fior an 
account. 1 do not know, that this Court will ever art upon so 
very broad a principle. 

But several objections were taken to thin claim. First, it 
was insisted, that under all the circumstances this deed was 
not a revocation of the will either at law, or at least not in equity. 

First, to consider, whether it is a revocation of the will at [ 218 j 
law. 1 do not think much doubt can be entertained of that, whereverthe 
I, for one, have no difficulty in saying, that, wherever the whole whole legal 
leg^l estate is conveyed, whether for a partial or a general "whe”* 

pose, with the single exception of the case of Luther v. Kiciby^x\Zrtora.^ 3 is. 
whith 1 shall have occasion to consider hereafter, a Court oftialor general 
Law has nothing to do with the purpose ; but is to see, whether 
the interest remains the same in the devisor, as it did at the date ccptToif rf'Se 
of the will; and if not, without question, whether the purpose case of parti- 
is partial or general, whether it is by way of charge, or not, it is h°”*o 
a revocation at law. thin|To S 

But then it is insisted, that the Court may under the circum- with the pnr- 
stances presume a republication of the will. I will not takeP'*®®! but is 
away from the defendants any advantage they may have from tiirlmer- 
suena presumption : but it must be remembered, that is a mere estremainsthe 
question at law; with which this Court can have nothing to do. die 

The question therefore is, whether this is a revocation in tif 
equity. It was said, if the deed is for a partial purpose, if the will : it not, 
mere purpose was to secure this mortgage, its being done by whether the 
Recover\’will not make any difference ; that if the oiycct the 
conveyance is merely to effectuate the mortgage, it is no more by wa^f 
a rev'oeation in equity than a simple mortgage would he. charge, or not, 

This brings before the Court a question, ^at has of late at^w^ 

so much agitated, and upon which so much argument has been 
used ; and as 1 believe my opinion in the case of Williams v. 

Owens (aj has been in some degree misunderstood, I am very 
anxious to explain it; and it bears such an analogy to the pre¬ 
sent case, that in stating my opinion of that case, and comparing 
it with the present case, 1 shall shew the ground of my opinion 
upon this case also. I observe, in the Report of Cave v. Hal¬ 
ford (Ji) it is by the titen Attorney General, that it is impr s- 
sible to reconcile WUliamsv. Ow^nsynthBrydges v. The Duchess 
of Chandos, There is this distinction between them: Williams 
V. Oreens is, I t^e it, a %trict literal execution of the articles, 
by which the par^ was bound, and nothing more : the deed in 

• fa J kittle, vol. ii. ChiJ tiinie, voL ui. 684. 
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1801. tlie other case differs from them. But whether they are recon- 
vyv>> cileable, or not, it may be proper to state the ground of that 
Hakkoob some expressions in the Report are certainly inaccu* 

Obubbxb. rate. At the end of the Judgment 1 am stated to have said, 
“ that the testators acqmnng the legal interest makes no dif- 
" ference.*’ I should have said, and the distinction was marked 
by Mr. Romilly in the argument, that the testator havirig mo> 
delled his legal interest in the estate in conformity to the articles 
makes no difference. It is certainly an inaccurate expression 
to say, that the testator acquired the legal estate. It never was 
out of him. 

It is unnecessary to go over the doctrine of revocation ; as it 
has beer ably stated by the Judges of the Court of Common Pleas 
in Goodtitle v. Ot-vAiy. I entirely agree with the three Judges, 
who held the deed a revocation of the will as to all the estates: 
but I think with Mr. Justice Bnlfer^ the articles ought not to 
The ques- have formed any part of the special verdict. The question in a 
tion in a Court Court of Law is simply, whether the legal devise is revoked by 
rfLaw deed. All other questions, as to the partial purpose, &c. 

ofawiU^riy®*^ merely equitable questions. I perfectly agree with all the 
whether the determinations, that have taken place in Courts of law on 
“ questions of revocation, except Luther v. KXdby ,• which with 
the^*^. ^AD deference to the audionty, by which it was decided, I 
ques- cannot but consider as anomalous ; and 1 perceive from ^e 
tionsas to the Report of Goodtitle v. Otway^ that Mr. Justice Heath looks 

case in the same light that I do. The question then 
merdy equita- is, in what cases a Court of F.quity has determined, that a deed 
ble queshon^ clearly revoking a will at law is not in equity a revocation, or 
u^oiHs^ “is only a partial revocation ; and I take it to be fully established 
^nialous. now, that, if the deed is only for the partial purpose of intro- 
Where the ducing a particular charge or incumbrance, and does not affect 
Ae interest of the testator beyond that purpose, it is only a par- 

^^at^w, is tial revocation in equity; and though the devisees under the will 
only for the take no estate, and the estate is vested in the mortgagee or the 
trustee for a particular purpose, and, after that purpose shall be 
iTpar- answered, the use is declared to be for the testator and his heirs, 
ticulw charge yet a Court of Equity being satisfied, that there was no other 
OT incum- « object but the partial one, will hold the pa^’ a trustee, not for 

doeanotSsect^® heir, but for the devisees. Lord Hwrdwicke expressly laid it 
the interest of down, that if a man devises an equitable estate, and afterwards 
fbe takes a conveyance of the legal estate to him and his heirs, 

though the consequence will be, that the estate will descend upon 
^^apattial the heir, the heir will be only a trustee for the devisees, 
revocanon in Now, to apply these principles to the case of Williams v. 

Owens and to this case. In v. Owens it is admitted, that 

ihatpmpoaeiaif the testator had died without having conveyed according to 
answered, the die nticles, lus heir at law, to whom the legal estate would have 
descended, would have been a trustee for the uses of the articles, 
and bis heiia, And, after ihey were satisfied, for the devisees. It is likewise ad* 

a CcHirt of mkted, that me testator would have been liable to be called upon 
Equity sriH 

bnduepsity a trustee for the devisees: as uponadeviseofaneqwtsbleestate^sndasub- 

7 lent emveyinee of the lefsl estate to the oevianr and las hots. 
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to convey according to the articles. What did he convey by 1801. 
the arill ? At Law, the whole legal estate : in Equity, only the 
/remainder in fee. In Equi^ he remained seised as before ; and 
the conveyance being only for a particular purpose, and in con* OsuirsBa 
formity to the obligation he was under, when he must be sup¬ 
posed to act under the articles, it would be a perversion of the 
principles upon which these cases are determined, to consider 
it a revocation in Equity. 

This is upon the supposition that Lord ffardwicke is right 
in holding, that, if a man devises an equitable estate, and after¬ 
wards takes a conveyance to him and his heirs, he does not re¬ 
voke the will. It is admitted that if the testator, instead of 
covenanting *hat he would convey according to the articles, 
had before the date of the will conveyed to a trustee upcn those 
trusts, and after the will had called upon the trustee to con¬ 
vey upon the trusts, the will would not have been revok»..d: yet 
without question the legal estate would have descended to the 
heir. The Court would have controlled the law ; and would 
have held the heir to be a trustee for the devisees. What dis¬ 
tinction in common sense can there be between the two cases ? 


In Williams v. Orveris the testator, instead of conveying ac¬ 
cording to the articles before the will, gave the estate subject 
toth e articles by the will; and then, as he was bound to do, 

( onveyed the legal estate so as to leave himself at law, what he 
had before in equity, the remainder in fee. It is said, that the 
legal estate passed by the will; and that a conveyance of the 
legal estate after adevise is a revocation at law ; and why should 
equity control the law ? The reason, why a deed revokes will, [ 221 J 
is, that a Court of Law cannot look at the articles. But a 
Court of Equity attends to both; considers the interest at the 
date of the will and of the deed; and upon all the circum¬ 
stances determines, whether that, which without the interven¬ 
tion of circumsUnces, (by which the interest in equity is dis¬ 
tinct from the legal interest) must be held a revocation of th^ 
beneficial as well as the legal interest, shall in equity be no re¬ 
vocation of the will, so far as it affects the actual interest in a 


Court of Equity. 

To give some examples- -d. seised in fee, devises to B. in 
fee, charged with the pa^'ment of debts ; then makes a mort¬ 
gage in fee; then pa^s that off; and takes back the estate from 
the mortgagee to himself and his heirs. This would fall di¬ 
rectly within Lord Hardwicke's rule; that taking the legal estate Devise not 
from a trustee is not a revocation. By the mortgage there h artvoked in 
complete revocation at law; but a Court of Equity says, he in 

remains possessed of the estate in equity, subject to die debt Un¬ 
secured by the mortgage. Therefore the mortgagee shall be a vcyance in fee 
trustee for the devisee; the mode taken for the security of 
debt not being regarded in equity ; and the devisor being com- a,e dt^ 
plete owner, as before, in equity, subject only to the mortgage, are paid the 
Put the case, not of a mortgage ; for it may be said, that i)i»lcvisortake»a 
equity is only a chattel interest; and that he is seised of hi» 

.former estate: suppose^ afrer the devise, a conveyance of tbs heirs. 
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1801. whole fee, upon trust to sell and pay debts; the snplus, if any, 
for the testator and his executors ; and the remainder of tge 
Hamoos jjmjg unsold, for him and his heirs. It has been determined 
OsxAHBZB. by Lord Thurlow^ and other great Judges, to be no revocation 
in equi^. Suppose afterwards, the debts being fully paid, the 
trustee is called upon by the testator, and conveys to tne testa* 
tor and his heirs: that would be clearly no revocation. ' Now 
in this case Equity takes upon it to make the heir, upon yvhom 
the estate descends by virtue of a conveyance, by which his 
ancestor acquired an entirely new estate, a trustee for the 
devisee under a will made prior to his acquisition of that legal 
estate. That, 1 admit, is a strong case ; and perhaps it would 
have been as‘ well for a Court of Equity to have refused to assist 
the dev isee against the heir in such a case; and yet unques* 
tionably the principle is settled and established, that the heir 
is a trustee for the devisee. I admit the difference in the case 
[ 222 ”] of a will and a conveyance afterwards for a partial purpose, the 
testator then dying without taking back the legal estate; for a 
Court of Equity has only to decide, to whom the beneficial in¬ 
terest b“longs. A Court of Equity declares, he did not mean to 
revoke ; and therefore holds him a trustee for the devisee, and 
not for the heir; and directs a conveyance. 

Consider then, what circumstances make a revocation, which 
is clearly a revocation at law, no revocation in equity. What 
is a revocation in equity ? They are fully stated in (Mve v. /fo/- 
ford^ and in the note of Mr. Serjeant Wilham/i in his very va¬ 
luable edition of Saundtrfi\s Reports. He there expresses a 
doubt as to what was said by me as to the operation of a fine, 
where there is no deed to declare the uses; and I think, he is jus- 
Ahy aHcra- tified in that doubt. The result of these cases is, that any al- 
tion ot the cs- teration of the estate, or a new estate taken, is at law a revoca^ 
eitote*t^cn7^ tion ; whether for a partial or a general purpose; to which 
is at law a re- circumstance a Court of Law cannot advert: neither ought they 
vmation, whe-jo take any notice of articles, or covenants, charging the estate 
tialorTgen^equity. They have only to look at the will and the subse¬ 
al purp(Mc; to quent deed; and say, whether at law the old estate is changed 
^ch a Court and a new estate acqui>‘ed. 

^verT- neither Consider ii> what cases Courts of Equity have controlled 
ought they to the law; not upon the ground of a partial purpose only, nor 
t^e any no- vqion the act being done without an intention to revoke ; for 
or that will not authorise a Court of Equity to interfere. A 

charging the CouTt of Equity has never interfered with the operation of a 
estate in Equi- will and a subsequent deed, where the testator at the time of 
uoo°*Si^ same estate at law and in equity. But where 

wiU imd the Itis beneficial interest is different from his legal one, or, where 
subsequent the equitable interest is devised, and the legal estate is not af- 
^ed, whethevfgpted, and the testator calls upon tiie trustee for his legal estate, 
is changed, thpugh the legal estate descends to the heir, yet a Court of 
and a new es- Eqiiit}^ says, as the whole beneficial interest passed by the 
tate acquired, devise, and fhc trustee, if the devisor had died without c^ling 
for the legal estate, would have been a trustee for the devisee, 
the mere circumstance of the devisor’s cloathing himself with 
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the legal estate shall not operate as a revocation of the devise 1801. 
of the beneficial interest. Therefore they hold the heir a 
trustee for the uses of the will. This is expressly laid down 
* in Par'tom v. Freeman^ and is not denied in any case that I am Ooijlssxb. 
awrire of. In that case, it is to be observed, the testator had f #223 ] 
no estate at all at law, upon which his will could operate. " 

Therefore the conveyance irom the trustees was a completely 
new estate. Suppose a man seised in fee makes his will, and 
then conveys his estate to a trustee for the payment of debts : 
the law has nothing to do with the purpose of the deed; but 
can only judge of the legal operation of the deed. But equity 
says, the estate is not taken out of the testator substantially : 
he has the lame estate in equity as before; and though the 
mode amounts to a revocation, yet, subject to those debts, he 
remains in equity master of the estate, as before; and the will 
continued to operate upon his interest. In fact they consider 
him still owner in equity; and therefore, if he calls for the le¬ 
gal estate, by which at law he becomes the purchaser of a new 
estate, not affected by the will, yet equity holds the heir to be 
a trustee for the devisees, just as if the legal estate had re¬ 
mained in the trustee. 

This doctrine is applicable also to this case. The principles Eqiuty never 
arc, first, that equity will never control the law ; except where controls the 
the testator has at the date of the will a different interest in equi- 
ty from that which he has at law; and devises that benefi-cept where* 
cial interest; and then only takes the legal estate, without any beneficial 
new modification or alteration: secondly, where he has the 
complete legal and beneficial estate at the date of the will; and the legal es. 
afterwards devests himself of the leg^ estate, hut still remains tate, is devU 
owner of the equitable interest; as in the case of a mortgage 
or a conveyance for payment of debts: if he dies without wwxlstakes 
taking a conveyance of the legal estate, his equitable interest the legal es- 
still continues ; and if he has taken back the le^l estate, that 
alone will not revoke the devise of the equitable interest. ' 

These rules are clearly deducible from the series of determi-teration: 
nations of great judges in equity. To apply them to Williams 
V. Owens. If, instead of articles, the testator had before mar- thc*conu 
riage conveyed to a trustee, in trust for himself till the mar- pletc legal and 
riage, then for himself for life, remainder to the issue in tail,“®"®*®*^ «*' 
remainder to himself in fee ; then made the will; and then had^^^e* 
called upon the trustee to convey; and he had conveyed, it is devests him. 
admitted, that would be a complete revocation at law ; but 
clearly it would not be a revocation in equity; and the heir must ^^ ;,J|*^ 
convey to the uses of the will. In prin^le that does not differ the equitabte 
♦ from the case of Williams v. Owens. The devisor was boundiaterest; asin 
by the articles; and he might have been coi^elled to convey 
accordingly. That would not revoke his will. Then it is strai ge con^wce 
to say, if the conveyance was taken from a trustee it y(ould be for payment of 
no revocation, but, if according to his obligation he himself™ ^ 
conveyed to the same u^es, it would be a revocation. No one [ *224 J 
can deny, that articles are in eqm^ equal to a conveyance. 

No one can deny, that he renudned a trustee to the uses of the 
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1801. articles; and must have conveyed accordingly, if he had been 
called upon. Having the whole leg^ estate in himself, for t^c 
Ha^oob legal estate was entirely unaffected, instead of being under the 
OauwBxa. necessity of calling upon a trustee to convey, he conveys him« 
self according to the articles. Is that to be a revocation, when, 
if he had happened to have conveyed to a trustee, instead of 
entering into articles, a conveyance from the trustee would not 
have had that effect I Such a determination, if it does npt re¬ 
verse the determinations which have hitherto prevailed in 
equity, will in my opinion overturn every principle upon which 
th^ have been decided. 

I have entered much at large into this question; as I am 
anxious^ that the grounds of my opinion upon revocation in 
equity should not be misunderstood; and, as they apply to the 
present case, I thought this a proper opportunity to state them 
at large. 

To apply them to this case. It was contended, that this deed 
was for a partial purpose and no revocation: but 1 am of opinion, 
the mode he took was clearly a revocation at Law, provid^^d any 
estate passed; and there was no republication. If the devisor con> 
veys for the purpose of suffering a Recovery and thereby taking 
back to himself a new estate, it is clearly a revocation at Law as 
well as in Equity. It is said, and I think it is probable, that the 
only object of the intended Recovery was to give effect to the 
mortgage. That circumstance alone tvill not do, if he does it by 


way of Recovery and taking back a new estate. Equity will not 
interpose, except in the cases I have so fully enlarged upon. I 
am of opinion, this deed is a revocation both at Law and in Equi¬ 
ty ; whatever was the intention of the Recovery intended to be 
suffered. The consequence is, unless there was a republication, 
the will is revoked. Consequently the right to the fee-farm rents 
[ 225 ] descended upon the heirs; and they have forborne their claim all 
this time. I shall not assist the plmntiffs. The other side, one 
would think, would have come here to restrain them from pro¬ 
ceeding at Law. I do not mean to debar them from any right 
they may have to resist any decree whatsoever being m^e, af¬ 
ter these questions shall be determined at Law ; for it was de- 
It is not a ne- tv.rmined by Lord Kenyon in Barber v. Geast^ (a J that is not a 
^“'necessary consequence, that the Court will not ultimately deter- 
mebiliwilliiotniine against the plaintiffs in Equity, because the bill has been 
be dismi^d, retmned: and, if I am not mistaken. Lord Kenyon dismissed 
that bill. At present I do not think myself at liberty to dismiss 
Ibrthepur- this bill. At the same dme 1 am not at liber^ to assist the 
pose ofa trial plaintiffs. I'he utmost I can do is to retmn the bill, with li- 
at Law. berty for the plaintiffs to bring an action in the name of Lawrence^ 

to whom the estate was conveyed for the particular purpose. 
Then they will have the opportuni^ of taking the opinion of a 
Court of Law, whether there is a revocation at Law, or whe- 
tiier a bourt of Law will presume a republkation from this 
Icmg poasesgioa. That is the only decree! shallmake ; leaving 
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upen the other point, whether under the circumstances the 1801. 
plaintifFs are entitled to any account, or to what length of time 
•th*ey may go back; for it was strongly pressed for the plaintiffs, 

’ that they have a right to recover in a Court of Equity these OsuitBia. 
rents from the very first. That is perfectly alarming, if a man 
having a trust estate may lie by for any length of time, permit¬ 
ting others to retain the whole profit, and then come for an ac¬ 
count. There must be some limitadon. 

1 aln of opinion, that if this is a revocation at Lau', and 1 
have very little difficulty at present in saying it is, it is also a 
revocation in Equity: but I by no means wish to have it un¬ 
derstood, that after so long an acquiescence the plaintiffs are en¬ 
titled to relief in a Court of Equity. Retain the bill, with 
liberty for the plaintiffs to bring such action or suit as they may 
be advised. 


ADAMS w. CLAXTON. [ 226 J 

RtlLLB. 


THE bill was filed by creditors of William Wood^ for the pur- 
pose of obtaining the benefit of a deed conveying all his estate agaiLt ck^- 
to Adams and Claxton^ two of his creditors, in trust for the be- tors or assign- 
nefit of his creditors. The accounts were directed ; and the yalua- 
Master by his Report stated, that the late defendant William uon!^") 
Claxton under an assignment made to him by the testator Wood Trustee not 
of a policy of insurance upon his life for 1386/. 10a . for * 

curing 1000/. advanced by Claxton^ received the money from jaiuire of the 
the Insurance Office upon the death of Wood; and he claimed banker to the 
to retain out of the surplus 319/. 10s. for principal and in-agent; in 
trrest due upon a subsequent promissory note for 300/. p^!iyable^^“® 
a year after date. That question was submitted by the Master deposited 
to the Court. pending a 

Another question arose upon the following circumstances, 
appearing on tlie Report. Adams desiring to be (discharged a trustee: (2) 
irom the trust, pending the transaction for the change of trus- No hen un- 
tees, the agent ior the trust in z/pri/1796 received three P*^y“ puJ|,stances 
ments on account of the trust, to the amount of 252/. 15s. 8d. ; uponfurther 
wluch sum was deposited with a/e, the agent’s banker, thrections a 

until another trustee should be appointed, or some banker 
should be agreed on to receive the trust money. This money «ras 
was paid in in the agent’s name as a temporary matter only, opened, with- 
Nightingale stopped payment. The deed contained no cove- 
nant or condition for depositing the money received under the circumstances 
trust in any bank, until it should be distributed. Wood died a appearing «n 
few days after the execution of the deed. The question was,^®®®P°*^ 
whether the trustee was personally liable to that loss. 

The third question arose upon the following facts. 1 -tc 


1(1) AfgAe* el at ▼. fPorfa^, 1 Bibb’s Rep. count. Furmaw v. C»e, 1 Caine’s Ca. ^. 
200. (2) So if he be robbed of the trust mo- Bee ^ ^®hns. Rep. 23.J 

^ neya^ it is a good answer to a bffl for an ac- 
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1801. testator Wood effected an insurance for 1000/. upon his own 
life on the 6th of January 1790. Upon that policy the follow- 
ing indorsement appeared in the hand-writing of the testator* 

Cunoa. Wood .* 

“ No. 9964. 6 January 1790. Policy upon the life of 

** William Wood for 1000/. annual premium 30/. ISs. payabh 
“ 5th January. R. 

[ 227 ] The Report stated, that it was alleged before the Master, 
that the two last letters of that indorsement were intentied to 
signify the initial letters of the name of Richard Boypeld; under 
whose will the testator W>jod v. as ) rincipal acting, as well as 
surviving, executor; and to whose e.-itatc he had as executor 
become considerably indebted. I'he Policy was discovered 
among Wood's papers, delivered up by him in hehranry 1796, 
upon his making tne assignment of his effects to trustees for his 
creditors; and annexed to the Policy was found the following 
paper, all in Wood*s hand writing: “ The annexed Policy of in¬ 
surance from the Equitable Insurance Office B>'!ckjriar's 
Bridge.^ for securing to my executors, administrators, or as¬ 
sign! , the payment of 1000/. upon the event of nw death, is 
‘‘ hereby agreed and intended by me to be vested in mary Wood- 
year^ of Camberwell^ widow; in trust to lay out the 

same and apply the principal together with the produce of 
“ 2500/. 3 per cent. Consols, now in the Bank in my name, 
“ but bought by me as executor for the use and benefit of the 
“ Boypeld family, and together with the rents of the late Richard 
“ BoyJieUPs estate for the benefit of Mrs. Boypeld tend, Mrs. 

Woodyear for their respective lives, and then to be applied for 
“ the use.of Mary Woodyear"* s child or children according to the 
will of ^ said Richard Boypeld; and I do further agp-ee, that 
the said ^ary Woodyear shall have alien upon the said Policy 
^ of assurance for the said sum of one thousand pounds to be 
applied for the purposes accordingly; and which Policy so 
** hereby assigned or agreed or intended so to be vested in the 
said Mary Woodyear as aforesaid is No. 9964 and bears date 
** the 6th day of January 1790: as witness my hand this 18th 
« day of Apriln90. 

Wm. Wood."** 

Upon the 25th of January 1797 Claxton received the money 
in respect of that Policy; which he invested in stock; and he 
transferred the stock to ^e Accountant General; and invested 
the dividends. The Master stated, that he conceived, the tes¬ 
tator Wood did by the said paper so appropriate the benefit of 
die Policy, that the persons interested under the will of Boy¬ 
peld have a right to toe benefit of the monies arising therefrom. 
The cause came on for further directions. 

[ 228 ] Mr, Romilly^ and Mr. Steele^ for the defendant Claxton^ the 
personal representative of the trustee upon the second question, 
insisted, the trustee was not to be charged with the money pud 
into the bank of Nightingale : the trustee having dealt with this 
money, till the appointment of another trustee, just as he would 
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with his own property, and for the benefit of the parties. 

V. Lord Plymouth^ (a) ex parte Belchier. (b) 

* Mr. Pi^gott., Mr. Richards., and Mr. Hart., for the Plaintiffs., 
upon an intimation from the Master of the Rolls, that it would 
be ’mpossible to charge the crustee, gave up that point. 

Upon the third question they contended, that under these cir¬ 
cumstances, Wood could not give one creditor this preference. 
Withput delivery of the instrument it could not be an assign¬ 
ment. He never mentions it; keeps it for two or three years, 
until executing the deed of trust, he delivers it with his other 
papers to the trustee. As against creditors it cannot possibly 
prevail. A lien springs from contract. Here the persons, who 
claim this lien, knew nothing of it. 

Mr. Sutton, and Mr. katthbi),Jor the personal representatives 
of Boafield, insisted that a preference might be given, if not 
with a fraudulent view, or in contemplation of bankruptcy; and 
that this was an appropriation: the money being marked out. 

The Master of the Rolls asked, how it was to operate; 
being admitted not to be an assignment. He must give them 
or some one on their behalf power over it. If any thing it seem¬ 
ed to be of a legatory nature, to take effect after his death. 

The Master of the Rolls. —Upon the first question, the claim 
of the representative of Claxton to retain beyond the 1000/. so 
much of the money as will pay him the subsequent debt upon a 
note of hand, under the circumstances, I am of opinion, that 
claim cannot be allowed. At the time when the assignment 
was made to the trustees for the benefit of Wood's creditors, 
Ciuxtoti h.id an assignment of this Policy to secure the sum of 
KXXJ/. and no more. By that assignment every thing which 
it was competent to Wood to assign, passed from him to his 
trustee; and consequently the equity of redemption of the Policy 
so pledged. CiJxton had not at that time received the money 
upon the Policy. That might have raised a different consider¬ 
ation, if he had the money in his hands: but he was merely a 
mortgagee for lOOOl. It is clearly settled, that, in the case of 
a n)ortgage the right to attach a subsequent debt to the mort¬ 
gage cii.. tiot be made available against an assignee of the equity 
of redemption. That has been repeatedly determined in the 
case of ]-eal estate. Troughton v. Troughton. (a) The anony¬ 
mous case {h)2 Fes. 662. Hearns v. Bance (c) is a still stron¬ 
ger case } where a trust for the benefit of creditors was raised by 
file ^vill ol the mortgagor. 

With respect to pledges of personal estate, Demainbray v. 
Metculje (u) arose upon a pledge of jewels. The party after- 

fa J 3 JItk. 480. 

fbj Amb 218. Bacon v. Bacon, PoweU v. Evans, ante, vol. v. 331. ..39. 
Rovtn V. hoviell, ante, vol. iii. 565, and the references. Chambers y^Minehin. 
Post. fa) p. 229.—1 Fes. 86. 

(b) The name of tliat case is Jackson v. Longford^ July 21, 1755, Reg. lib. 
A. I7a4- fc 1 d Atk. 630. 

(dj Pre. Ch. 419. 2 Vem. 691. See JoTies v. Smith, ante, vol. ii. 372. The 
decree in that case was reversed by tite House of Lor^. 
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1801. wards borrowed other sums upon a general account; and he 
insisted upon his right of redeeming the jewels upon payment 
of the first sum only. It was held, that he must pay the whole: 

C^AXToir. but it was admitted, that if there had been bond creditors, or in 
case of a bankruptcy, the pledge could have been retained only 
for the first sum; and the creditor in the case of a bankruptcy 
must have come in under the commission for the remainder. 
In Vlenderzee V. H'ilUs («*) there was an assignment of bonds to 
secure 1000/. borrowed by the testator from his bankers. At 
that time he was indebted to them in more ; and he continued 
indebted in more to his death. His executrix filed a bill to re¬ 
deem. The* bankers insisted upon the right to tack; and so 
standing the case, it would, I think, have been held, that they 
must be paid the whole: but it was insisted, that a bill had been 
filed by creditors and a decree made. Lord Thurlow seems 

[ 230 ] to have held, that would have made it a question with credit¬ 
ors, not with the executrix simply; stating the principle that, 
where the equity has passed to an assignee, you cannot insist upon 
retainirj against the assignee. In this case the equity of re¬ 
demption passed by the assignment for the benefit of cre¬ 

ditors ; and therefore Claxton cannot insist on paying himself the 
additional sum. 

The other question arises in consequence of a reference to 
the Master to inquire, to whom a policy of insurance upon 
WtocTs life, or the money that may be i ecei ved thereon, belongs. 
The report states all the circumstances ; and concludes that 
the Master conceives, the te.itator IVoccf did by that paper writ¬ 
ing so appropriate the benefit of the Policy, that the persons in¬ 
terested under the will of Boy field have a right to the benefit of 
the money. No exception is taken to the Report: but the 
whole matter appears upon the face of it; and therefore it is 
contended, that it is open to inquire, whether the Master's con¬ 
clusion is right; and 1 apprehend, it is so open. The date of 
this paper must be false; for Boy field was not at that time dead. 
The Report does not state, whether Wood^ at the time he made 
this writing, was, or was not, indebted to the persons for 
whose benefi the professes to make this species of appropriation : 
but it turns out, and appears by the schedule to the Report, that 
the representatives of Boy field were creditors of Wood to the ex¬ 
tent of 4000/. It is contended, that this was such an appro¬ 
priation as gives these persons, the representatives of Boyneld^ a 
lien against the general creditors. It is admitted, this Policy, 
when first made, was entirely Wood^s own property. It could 
not have been procured in trust for them; for then Boy field was 
not dead; and they had not become his representatives. Being 
Wood^s own property, how did it cease to be so ? Has it been 
tran^erred ? How has any other person acquired a lien ; so as 
to prevent Ae effect of any general or special assignment ? This 
paper is quite insufficient for that purpose. I do nut very well 
know, what is meant by an appropnaUon of the Policy to a 
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Jjebt: how a man, sitting in his closet, could, by writing a paper 1804. 
^declaring that certain boxtds, or part of his stock, should be ap- 
‘plied to a particular debt, appropriate that property. That is 
not an assignment; a lien, giving that creditor a right to a CtMtrur. 
sperific application in his favour, to the prejudice of creditors: 
who might in any other way have obtained a right to the ge¬ 
neral eflects. If he had given an order upon a particular fund [ 5t31 ] 
to a creditor, that would have been an appropriation of so much 
v)f that fund to the debt; and the creditor would have a right 
upon that. But in this case there was no communication be¬ 
tween the creditor and the debtor: there is nothing but a mere 
piece of paper. It is not even written upon the JPolicy, but a 
detached slip of paper ; which he pins to it; keeping ft in his 
own possession ; and not even communicating the fact that he 
had wi itten it. He might have destroyed, or detached it. He 
keeps it some years ; and at last delivers it up to the trustees, 
to whom he had assigned the whole of his effects for the benefit 
of his creditors. But there is no statement upon the paper, that 
It is in satisfaction of any debt; or that he owes any debt. The 
words, as far as they relate to the Policy, are purely words of 
gift. Perhaps they might have operated as legatory words ; aut' 
a bequest after his death. There is no mention that it is in 
satisfaction of any debt, or that any debt was due. I only col¬ 
lect from another part of the paper that there was stock stand¬ 
ing in his name, purchased with the assets of tSo^Jield: but that 
goes only to that stock. 1 do not collect that any satisfaction 
of that debt was intended. It is said, that though 'diis is an 
undelivered instrument, a kind of contract with himself, and in 
his own power, yet it was all he could do, all the delivery that 
could take place; for he had embezzled part of the assets ; and 
this was meant as a satisfaction for that embezzlement: but it 
is not true that this was all he could have done. He might 
have assigned it immediately to a trustee upon the trusts of 
Bayfield's will; and he professes to intend to do- that. This 
does not purport to be a final instrument. But it rests as mere 
declaration of intention; which can in my apprehension produce 
no effect whatsoever. 

Therefore upon this question the Master has drawn a wrong 
conclusion; and this Policy must be considered as constituting 
part of the general effects for the benefit of the creditors. Upon 
the only remaining question declare, that the defendant Ghxxton 
is not to be charged with the money deposited in Nightingale's 
bank. 
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MOORE V. FOLEY. 

CMutb^en BY indentures of lease, dated the 12th of November 1759^ 
rf a cOTenwt Lord Foley ^pranted certain premises to Robert Moore^ his exe- 
administrators, and assigns, for the lives of his three 
covenants, children, Robert^ James^ and Mary^ Moore^ and of the longest 
t3e. tliat it liver of them ; in trust for them successively, at the yearlf^ rent 
p^eta^[re- P*y™S decease of every of them, 

newal: the the said Robert^ James^ and Mary^ 401. as a heriot. 

Courte leaning The lease contained a covenant, that, when any one of them, 
cmMm\^on Roberts James, and Mary., Moore^ should happen to 

^ess clearly ' the survivors of them, the said Rohert, Jamrf>s ar,d 

iiAcnded. (1) Mary. Moore^ their heirs and assigns, should, within one • < ar 
next after the death of such one of Robert, yamen, and Mn>y, 
Moore, as should first happen to die, pay to Lord Foley, his 1 eirs 
or assigns, the sum of 42/. 6.f. and that Lord Fo ey should, 
upon receipt of that sum and request and surrendering the said 
grant at the cost of Robert Moore, the elder, his heirs or assigns, 
n^t unto the survivors of them, the said Robert, Jameg, and 
Mary, Moore, and to such other person as the said survivors 
should nominate, thepremises; tohold to the survivors of them, 
the sxidiRobert, James, and Mary, Moore,zx\6. such other person 
as the^ said survivors should nominate, for and during the na¬ 
tural lives of such two of them, the said Robert, James, and 
Mary, Moore, as should happen to survive, and for the life of 
such third person as the said survivors of them, the said Robert, 
James, and Mary, Moore, should nominate ; and for the life 
of the longest liver of them, for their natural and respective lives 
successively, and not jointly, at, for, and under the like rent, 
covenants, and conditions, as were therein contained and reserv¬ 
ed ; and moreover it was mutually granted and agreed, that in 
such grant to be made by Lord Foley, his heirs or assigns, un¬ 
to Robert Moore, the elder, his heirs and assigns, (in trust, as 
aforesaid) k should be covenanted and agreed, that when and 
as often as any one of the said three persons, for whose lives 
the said grant should be made, should happen to die, then the 
survivors of them should within one year after the death of 
I oiST 1 person pay to Lord Foley, his heirs, or assigns, the 

( 233 J sum of 42/. 6s.; and surrender the grant then in being; and 
Lord Foley, \iii heirs and assigns, should, upon the payment of 
the said money and surrendering up of such grant at the request 
and charges oi the said survivors of such lessees, execute another 
grant unto the sadd survivors of such lessees for and during the 
lives of such two of the said persons as should be then living, 
and for the life of such other person as the said survivors of the 
said lessees should nominate, under the like rent, covenants, 
]movis^s,^and conditions, as were therein cont^ed: provided 
that, wlten any two of such persons, for whose lives such grant 
should happen to be made, should happen to die within one 


332 

1801. 

V^W/ 

Rolls. 


{(1) See vtteel v. Jtode&J, 13 Johns. Bep. 397.1 


Gases in Chancery. 


233 


year, and before such new ^ant ought to be made accor^ng to 
the true meaning of the said lease, then the survivor of such 
lessees should, within one year next after the death of such se> 
cond person of the said three persons, for whose lives such 
grfiut should be made, pay to Lord Foley^ his heirs or assigns, 
die sum of 102/. 6a-. ; and that Lord Foley^ his heirs or assigns, 
should, upon receipt of the said money and surrendering up of 
the grant then in being, at the request and charges of such sur¬ 
viving lessee execute another grant unto such surviving lessee 
for the lives of such surviving lessee, and of such two other per¬ 
sons as such surviving lessee should nominate, at, for, and under 
the like rents, covenants, and conditions, as were therein men- 
tiunvd and contained: Provided, that, if at any time Robert 
Ml. ore., the elder, his heirs or assigns, should upon the death of 
ail)' one or more of them, the said Robert., James., and Mary., 
Moore, neglect or refuse to pay to Lord Foley, his heirs or as¬ 
signs, the said respective sums, or to surrender the grant then 
in being, and accept a new grant, it might be lawful for Lord 
Foley, his heirs and assigns, to enter, and hold, until he and 
they should have received the said several and respective sums 
with interest; and then he and they should make such grants, 
&c. as he and they ought to have made, if the money had 
been paid at the time : Provided, that, if the heir of Lord Foley 
should be within age at the time, when the new grant should be 
made, no entry should take place till a month after he should 
have attained his age. 

Foley died in 1766. Robert Moore, the younger, one 
of the lives, died upon the 7th of July 179^. Upon his decease 
James Moore applied for a renewal according to the covenants 
to Andrew Fo'ey, devisee in trust of the last Thomas, Lord Fo¬ 
ley. No renewal could then be made ; the present Lord Foley 
being under twenty-one ; but an Act of Parliament was passed 
enabling Andrew Foley to grant and renew leases. In April 
1796, before any renewal, Mary Moore, another of the lives, 
died. Upon her death James Moore applied to have two new 
lives added; offering to pay two fines of 42/. 6*. each. The 
parties differing as to the proper covenant to be inserted in the 
new lease, the bill was filed by James Moore: and a decree was 
made ; referring it to the Master to settle a lease. 

An Exception was taken by the defendant to the Master’s 
Report, approving a lease contsuning a covenant for perpetual 
renewal; viz. 

When and as often as any one of the smd three persons, for 
whose lives the said grant shall be made, shall die. Lord Foley, 
his heirs or assigns, shall within one year, upon payment of 42/. 
6«. and surrender of the grant then in being, execute another 
grant to James Moore, heirs or assigns, for the lives o^'^e 
two survivors and such other personas James Afoore, his heirs 
or assigns, shall nominate, under the like rents, covenants, pro¬ 
visoes and conditions, is are herein contained ; and in case two 
such persons die within one year, before such grant, then within 
one year after the death of me second of the three persons, for 
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1801. 'whose£ives the said grant shall be made, Lord Foleu^ &c. shall, 
on pa 3 nnent of 102/. 6s. and surrender, execute a new grant for 
the lives of the survivor and such two other persons, as should 
Fflur. be nominated, at, for, and under, the like rents, covenants and 
conditions, &c. 

dSr .Lloyd^ and Mr. Lewis^ in support ofthe Exception insisted, 
the rule is now established, that a general covenant for renewal, 
subject to the like covenants, &c. is exclusive of the gt^neral 
covenant for renewal; and the Court will not without the strong¬ 
est words insert so unreasonable a covenant. They relied on 
Tritton v. Foote (a) and the note there, Russel v. Darwin, ft) 

[ 235 ] Richarch^ and Mr. Cooke^for the These cases do 

not appb' to this. The general principle until the decision of 
Tritton v. Foote^ and tlie case before Lord Camden^ was to make 
these leases perpetually renewable. But there are two cove¬ 
nants in this grant, which distinguish this case. The second 
covenant puts it out of all doubt. The covenant now proposed 
is the very covenant for which they have stipulated. This lease 
has been always considered as perpetually renewable from the 
veiy firsi. grant; which was in 1662 ; and several instances have 
been found. 

Mr. Uoyd^ in reply. —^The practice is not material: diis con¬ 
struction upon these covenants being very modern. Upon what 
gp-ound were these cases determined, except this, that such a 
covenant is unreasonable. The covenant for renewal was in¬ 
cluded under the general words in those cases. It is very dif¬ 
ficult to collect the intention from these words ; and the Court 
will require the clearest intention for this purpose ; which is in 
effect giving away the estate. 

JvJy6. The Master of the Rolls. —In the first part of this lease 
nothing is stated but the premises, the lives for which they are 
granted, and the rent payable. If it rested there, the lease would 
be at an end, when those lives dropped. Then comes the first 
provision for renewal. If it rested upon that, it would be a co¬ 
venant for renewal upon the dropping of the first life only; and 
the moment tliey had got a new life in the place of that one 
that covenant would have been completely satisfied; unless they 
could insist, that the words “ under the like rent, covenants and 
“ conditions,”, were meant to include that covenant for re¬ 
newal ; and that in the second lease a fiuther covenant for re» 
newal should be inserted. But it does not stop there. They 
go on to make this stipulation with regard to the covenant to 
be inserted in that new lease, to supply the t first life tiutt 
should drop; that in such grant,” (that is the grant to fill up 
a new life in the room of that first dropping) it should be co¬ 
venanted and agreed, that when and as often as any one of the 
said three persons, for whose lives the said grant dundd be 
made, sbomd hiqipen to die, another grant should be made, 
for tlm lives of the survivOTsand such o^er personas shouhi be 
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auminated, under the like rent, covenants, provisoes and coAdi* 1801. 

tions, as were therein contained. The mode adopted is not 
providing directly, how long these renewals should go on, but 
by a covenant with regard to the renewal, to be introduced in- fout. 
to the second lease. Then foUows the provision for the case of 
two of them dying within a year. 

This is all that relates to the farther renewal. The first 
agreement is, that this stipulation shall be inserted in such g^nt; 
that is, the grant that was to be made upon the dropping of the 
first life ; and consequently the introduction of this stipulation 
into that would Iiave the effect of entitling the lessee to a renew¬ 
al upon the death of ever)'one of the three persons comprised in 
the .second grant. I lay out of consideration the first lease.— 

The second will become in the nature of an original lease when 
there is a grant for three lives, with this stipulation to b ^ intro¬ 
duced into it; that when any one of the three dies, a new lease 
shall be granted for the lives of the survivors and a new life. 

Does that carry it further than the lives of the three persons; 
whose names shall be contained in that second gi ant ? i un of 
opinion it does not. There is no stipulation for any ulterior 
event; and there are no general words. The vores are not 
“ from time to time” as in Fur nival v. Crew ; fu) upon which 
words Lord Hardwicke laid great stress ; as amoui.iing to an 
obligation to fill up lives upon the dropping at any time : but 
this cot'enant extends no furtlter than to introduce this vei-y sti¬ 
pulation into this one new gp'ant; and as to the lives only, to 
be contained in that grant. But the plaintiff wants, not to have 
it introduced into this first grant, after the original one, but to 
have a stipulation for the same proviso in the subsequent grant; 
and if it is necessary to introduce it in the next, it must be in 
injinitum^ upon this pi-inciple ; that I can find out in the first a 
clear intention ff)r a perpetual renewal. Otherwise I cannot 
carry it further than the dropping of the three lives introduced 
into the second grant. So the plaintiff upon the whole would 
have the benefit of four renewals : one under the covenant in 
the original grant; then having got his three lives again he has 
that stipulation, when any of ^em die. There are no general 
words of any kind. They stop short at that clause. The 
covenant is specific, to introduce it into such grant only. It [ 237 j 
is identified and ascertained by what is stipulated immediately 
before, that it is the grant upon the dropping of the first life; 
and further, that it extends to the three lives to be filled up, and 
no others. There is not a word expressing that it was the in¬ 
tention of the parties that it should be renewable for ever. I 
am perfectly at a loss to discover a ground for that intention, 
as they have expressed it. Possibly their intention was for a 
perpetual renewal: but it is not expressed: nor are there a:.y 
general words from which such intention can be collected. 

I agree with the late Master of the Rolls in Baynham v. 

Guy*s Hospital; (a) who says, (6) “ I collect therefore from 

• r«J3.4<Jt.83. faJp.237.-vlnftiVol.iii. 295. f 5 J .Arff, vol. iii. 298 
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“ these cases tibis ; that the Courts, in England at least, lean 
*■*’ against construing a covenant to be for a perpetual renewal;, 
** unless it is perfectly clear, that the covenant does mean it. ■ 
“ Fumival v. Crew, 3 Atk. 83. which is relied on in Looke v. 
“ Booths (c) had clear words for a perpetual renewal; which 

made it impossible to construe it otherwise.” 

There being no clear words in this case, nor any words rela>- 
tive to perpetual renewal, but the parties themselves havingAimit- 
ed it, the question is, whether the proviso, that the renewal shall 
be under the same rents, covenants, and conditions, as the first 
lease, shall, in the absence of more positive stipulation, amount 
to a perpetual renewal. Upon Tritton v. Foote^ and Russel v. 
Darwin^ I am bound to hold, that a covenant for renewal un¬ 
der the same covenants does not include the covenant to re¬ 
new, but that it means only a second lease, not a perpetuity of 
leases. As to Cooke v. Booths that was not determined upon the 
ground that a covenant for renewal did operate inclusively of 
that covenant: but Lord Mansfield goes almost entirely upon 
the cond xt of the parties; repeated renew’als having been made. 
With regjard to that mode of construing an instrument I refer 
to Baynham v. Guy's Hospital^ where the Master of the Rolls 
strongly protests against it. I cannot hold that it is perfectly 
clear this covenant means a perpetual renewal: on the con¬ 
trary, the parties, if they meant to rest upon any thing as a cove¬ 
nant for perpetual renewal, must have rested upon the words 
“ under the like rents, covenants, and conditions and pro¬ 
bably they did ; for the orij^nal lease was in 17'59, at which 
period these determinations had not taken place ; and it might 
have occurred to those who prepared the lease that it would 
be sufficient. For the reasons [ have given, even if the acts of 
‘ the parties, which are said to have been upon this foundation 
of a perpetual renewal, were in evidence before me, I should 
not act upon them ; for certainly that is not a very legal mode 
of construedon; that a man having done an act without being 
bound to do it, or from mistake, shall therefore be bound for 
ever, without the power of retracting. 

I ^ink this plaintiff is entitled to word one of his covenants 
a little differently from what he would if he had not conceived 
he had this right. He is entitled to have a renewal as often as 
any of the lives drop; not merely the first. He is entitled to 
have the two new lives put in, and to have a renewal upon every 
one of them; not merely upon the first, as he has now shaped 
his covenant. 

Exception allowed. 
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£x parte GREGG. 

Jvly 4. 

THE petitioner became a bankrupt in 1793 ; and a dividend Upon a se. 
of JO.V. in the pound was paid under the Commission. 

1799 he again Wame a bankrupt; and in December 1800 a 
dividend of lO-v. in the pound was paid under that commission ; bankrupt : the 
and ^n March following, at a meeting for the purpose of making not pay. 

a final dividend, the effects in hand appeared to be sufficient forp^nd*’ 
a further dividend of 2.s. &d. upon which the petitioner^ 
claimed an allowance of 71. lOv. per cent, fa) The assignee 
opposing the claim, and contending, that, as the petitioner had 
before been e bankrupt, the certificate under the second com¬ 
mission protected only his person; but the allowance was the 
property of the creditors ; under the second commission, the 
Petition was presented; praying an order for the allowance and [ 239 ] 
the costs of th Petition out of the estate. 

In opposition to the Petition an affidavit was made, that the 
deft,, ency in the bankrupt’s accounts did not appear to arise from 
bad debts or losses ; but the deponent believes it arose from ex¬ 
travagance ; and that his effects will not be sufficient to pay more 
than 13.V. 6<y. in the pound. 

Mr. Pemberton in support of the Petition. 

The Petition was dismissed. 

faj Stat. 5 Oeo. 2. c. 30. *. 7. 


HANSON V. GRAHAM. 

Rous. 

July 2. 8. 

f AMES GR AHAMhy his will, dated the 18th of March 1771, The word 
gave to Mary Hanson., I'homas Hanson^ omd Rebecca Graham** ^ 

Hanson., the three children of his daughter Mary Hanson., 500 /. unqualified, is 
a piece of 4 per cent. Consolidated Bank Annuities, when they conditional: 
should respectively attain their ages of twenty-one years 
day or days of marriage, which should first happen, provided, it expressions ^ 
was with such consent of his executors and trustees, as therein and circum. 
mentioned ; and he declared, his mind and will was, that the in- stances : so as 
terestofsaid several 500 /. amounting in the whole to 1500 /.^^^^°"* 

4 per cent. Consolidated Bank Annuities, so given to his three possession on- 
grandchildren, as aforesaid, as often as the same should become *7* the 

due and payable, should be laid out at the discretion of his ex* 
ecutors and trustees, in such manner as they or the survivor ofterest ot fte 
them should think proper for the benefit of his said grandchildren, legacy in the 
till they should attain their respective ages of twenty-one 
or day or days of marriage, and to and for no other use, intent, laid wt at the 
or purpose, whatsoever; and after devising his real and le.*se-‘hacretion of 
hold estates, and giving two legacies of 10/. each, he gave all the 
residue of his personal estate to his son Isaac Graiiam ; and^helegJt^^ 
appointed him sole exec ator. itvestedta- ' 

I'be testator died soon after the execution of his will. After- 
wards, in 1774, Rebecca Graham Hanson died intestaterat the 
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age of nine years ; leaving her mother, and her brother I'AomaA 
aamon^ and her sister Mary Coates^ surviving. The mother died, 
and bequeathed all her personal estate to her son 'Fhotnas Han~ 
son^ and appointed him executor. 

The bill was filed hy Thomas Hanson^onixi Maty Coates^ against 
Isaac Graham, for an account of what was due in respect of 
Rebecca Graham Hanson's legacy of 500/. Etc. 

Mr. Richards, and Mr, W. Agar, for the Plaintiffs.’-r'The 
plaintiffs insist, that, though Rebecca Graham Hanson dTed under 
the age of twenty-one and unmarried, she took a vested interest 
in this legacy. Upon the first part of the bequest there would 
be a vest^ interest immediately on attaining the age of twenty- 
one or niarriage; the word “ when” not making a condition 
precedent, but only postponing the payment, according to a 
great number of cases: the last are Doe v. Lea, (a) May v. 
Wood, (bj and Booth v. liooth; in which all the others are 
noticed. Booth v. Booth was the case of a residue ; upon which 
certainly some distinctions have been taken; and Lord Ahanley 
in that cne acknowleges that there is some distinction, not¬ 
withstanding what he says with reference to Love v. DEstrange 
(djva. Mayv. Wood; which was the case of a particular legacy. 
In this case however the rest of the will puts the case beyond all 
arp^ument; the interest being given to the children ; which will 
raise a vested interest; even though the capital should be given 
in words importing a contingency. Stapleton v. Cheates is 
the leading case upon that point; which was acted upon in u 
great number of cases; Fontreau v. Fonereau, (f) Heath v. 
Heath, (g) Walcot v. Hall, (h) Lampen v. Llowbery, (ij or Clob^ 
berie's case, (k) In this case Ae time is pointed out on account 
of the person, to whom the legacy is given. 

^ Mr. Romilly, and Mr. Martin, for the Defendant, —^This ques¬ 
tion, like all others upon wills, is amere question of intention. The 
rules that have been established must be admitted: that, for 
instance, mentioned in Stapleton v. Cheales; where the legjacy 
is given at a certain period, and, where the period is pointed out 
only as the time when the benefit intended is to come into- en¬ 
joyment : or, as it is better expressed in modern times, where 
the time is annexed to the substance of the gift, and where to 
the payment only. There never was a case, in which the time 
was more clearly annexed to the substance of the gift; where it 
has been more clearly expressed to be given at the time men¬ 
tioned, and not merely to be paid at the dme. May v. Wood, 
and Booth v. Booth, are not in the hsast applicable; the time 
being immediately connected wi A the payment. The Master of 
the Rolls in May v. Wood, professing to lay out of his considera¬ 
tion Ae words “ equally to be divided,’* overturns the whole 
class of cases. In Ae same case Ae Master (rf Ae Rolls also 
professed not to distinguish between a residue and a particular 


faj 3 Term iirt. 41. 

Cd) 3 Jhs. P. €. 337. 
'|g3 A*.645. 1 re*. 118. 


CbJ 


% Oh. Ce. 155. 


3 JBrv. C. C. 471. 



CeJ Pre. Ch. 

2 Bro.C. C. 3. 

3 r«n(p. 343. 


Tc) Ante, vol. iv. 399- 
31!^ 2Fmi.673. 
(kJ%Bro. C.C.305. 



241 


CAg«4 Iff CtfAirOitT. 

legacy: but in V. iSootA that is retracted. No ease has 1801. 
determined, that the words, ** when, if, at,** alone will vest.—^ 

I Two periods are here mentioned: the age of twenty-one, or Hahio» 
marriage with consent. Suppose any of them had married with- GtAUAiK. 
out consent: would it have been vested ? 

Upon the particular intention in this case there can be no 
doubt.* The whole residue is pven the testator to his son. 

The r/;ason for fixing these periods in giving the legacies to his 
grand-children is, that those were the times, when it would be 
necessary for them to receive their portions or advancements; 
before which they were not likely to have occasion for them. 

If he had foreseen the event, that one would die at the age of 
nine years, he could not have intended the mother to take what 
he gave in the nature of a portion; placing himself in loco parent 
t’ls. That circumstance leads to the conclusion, that he did not 
intend the le^y to vest, if the legatee did not live to the time 
pointed out. In many cases the Court has gone expressly upon 
that ground; holding, that a portion from a person in loco pa» 
rentis would not vest; though one from a stranger would. I 
admit, a legacy given at the age of twenty-one with interest in 
the mean time will be vested. The reason is, that when the 
testator directs interest to be paid out of that legacy in the mean 
time, he means to separate that legacy from the bulk of the es¬ 
tate immediately; though it is not to vest in actual enjoyment 
until the future time. A considerable distinction arises upon 
the circumstance, that this is a legacy of stock. The dividends [ 242 J 
are something actually existing; and a distribution is necessary. 

They are not like interest of a legacy to arise at a future time ; 
which would not exist unless particularly given. The direction 
therefore, that interest is to be paid in the mean time, is separa¬ 
ting that from the rest of the property. The dividends must 
arise, whether ary disposition is made of tliem, or not. The 
early authorities proceed upon technical reasoning, and not 
so much upon the intention as the subsequent cases. Upon the 
argument from the gift of the dividends the words of contin* 
g^ncy are nugatory. Though, |;enerally speaking, a gift of the 
interest vests the legacy, a direction for maintenance is not equi¬ 
valent to a gift of the interest: Pulsfordv. Hunter, fa) A. gift 
of the dividends for maintenance is not equivalent to a pft of 
the interest; and that is the object here. 

Mr. Richards^ in re/>/y.—The judgment of Lord d/von/ey in 
May V. Wood certainly applies to the first part of tiiis will, if it 
sto^ alone. His Lordship certainfy^ put out of his considera¬ 
tion the words “ equally to be divided.’* Without those words 
this is in the same terms, upon an uncertain event. Booth v. 

Booths though a case of a residue, is applicable. But upon the 
latter part <n the will it is impossible to doubt. AU the cases 
agree, that, genendly speaking, a gift of the interest vests the 
legacy. There may be cases, I admit, where the interest may 
be separated ftom the body : but in wiU it is givenin rei- 
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pect of the body of the le^cy. lliere is no distinction as to 
stock : that in the one case it is separated more than in the oth¬ 
er. Puluford V. Hunter does not apply. The maintenance 
may notbeequal to the interest of the legacy. A part only may 
be given for maintenance. In this will cei^nly the intention 
appears to vest the interest, as It should accrue from time to 
time. It is not g^ven for maintenance ; as it was specifically in 
Heath v. Heath. But the interest is nven ; and upon the ge¬ 
neral rule that dt^ws the substance wiui it. * 


Jtih/ 8. 77ie Master c^tAeKoLLs.—The questionis, whether this lega¬ 

cy vested. It is contended for the plaintiffs, that it did vest, upon 
[ 243 ] two giounds: 1st, they say, it would have been vested, sup¬ 
posing there was nothing more than the words, with which the 
clause begins; and that if it rested upon a legacy, when the le¬ 
gatee should attain the age of twenty-one or marriage, it is 
now settled, that these words give a vested interest; and that 
is established by May v. Wood; a^td undoubtedly a proposition 
is ther-' laid down, which would have the effect pf n^aking this 
fi vested legacy, if it is true in the ext/snt there stated. The 
proposition is there laid down very broadly and generally by 
^e late Master of the Rolls; that all the cases for half a 
centpry upon pecuniary legacies have determined the word 
“ when,'* not as denoting a condition precedent, but as only 
marking the period when the party shall have the full benefit 
of the gift; except something appears upon the face of the 
will to show, that his bouaty shall not ta^e place, unless the 
time actually arrived. 

This proposition is stated so broadly and generally, that I 
rather doubt the correctness of the Report. Considering the 
well-known diligence of the late Master of the Rolls in exa¬ 
mining cases, and his uncommon accuracy in stating the result 
of them, he would hardly have drawn this conclusion from an 
examination of tiie cases; for no case has determined, that 
the word “ when,” as referred to a period of life, standing by 
Itself, and unqualified by any words or circumstances, has been 
ever held to denote merely the time, at which it is to take ef¬ 
fect in possession; but standing so unqualified and uncon¬ 
trolled it is a word of condition ; denopng the time when the 
gift is to take effect in substance. That this is so, is evident 
won mere general principles; for it is just the same, speaking 
of an uncertain event, whether you say,when” or “ iP’ it 
shall happen. Until it happens, that, which Is grounded upon 
Law cannot take place. In the Civil Law, the words “ Cum” 

wo^ « earn” wd “ Si,” as referred to this subject, are precisely equivalent; 
and»«s"iisre^|wi from that law we borrow all, or at least the greatest part, 
f(^d to r^les upon legacies; and particularly the ^eupon the 

vaJent^anl'*^' subjeot lUj^memately under consideration in that case, with re- 

from that law fer«nce to the words by which a testator denotes his intentign 
thia rule and 

most of our other ndes iqiea Iggssie^ sse borrowed. 
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^ to the gift taking effect, or taking eflFect in posaessioh. In' 1801. 
the Digest it is thus laid down: ^ 

• *#« Si Titio, cum'is annoxHift quatuordeciin eiset factus, lega- ^. 

*“ tus fuerit, et is ante quatuordecimum annum deceSserit, ve- Gkarait.' 
“ ru’.n est< ad hserCdem ejus legatum nOn ttansire; quoniam ^ #244 ] 
“ non' solum diem, sed et conditionetn hoc le^tum in se con- 
“ tihet; si effectus Csset annorum quatuordecim. Qui autem 
“ in rerum natura non esset, annorum quatuordecim non esse 
“ norf intelligeretur. Nec intefest utrum scribatur, si anno- 
" “ rum quatuordecim factus erit,' an ita: cum priore scriptuva 
“ per conditionem tempus demoristratuf; sequent! per tempu^ 
conditio : utrobique tamen eadem conditio esl ’’ 

It is 'Very tiue; the word “ when,” not so standing by itself, 
but coupled with other expressions or circumstances, that have 
a reference to the time at which the possession ot the tlnng is 
to take place, has been held by the Civil Lstw not to have sc 
absolute a sense that it cannot possibly he controlled.- Ano¬ 
ther passage in the Digest is thus expressed; 

“ Seiu-s Saturninus Archigubemus ex classe Brftanntca testa- 
mento fiduciarium reliquit heredem Filerium Maximum trie- 
“ rarchum: a quo petiit ut filio suo Seio Oceano^ cum ad annos 
“ sedecim pervenisSet, hereditatem restitueret. iiems Oceanus^ 

^ antequam impleret annos, defunctus est.” 

Then it states, that a claim was made by the ttflcle of Seius.; 
as next of kin, which was resisted by the fiduciary heir, who 
contended, that, as Seius had not lived to the age of sixteen, it 
was not Vested. The opinion is this ; 

“ Si Seius OveanuSi, cui fideicommissa hei^ditaS ex testamen- 
to Seii Sceturnini, cUm arinos sedechn haberet, a Valerio 
‘‘ Maximo fidueikrio herede restitui debet, priusquam praifini- 
“ turn tempus atatis impleret, decessit: fiduciaria hereditas ad 
** eum pertinet, ad quern caetera bona Oceani pertinuerint: 

“ quoniam dies lideicommissi vivo Oceano cessit; scilicet^ si 
“ prorogando tempus solutionis, tutelam ma^s hcredi fiducia- 
“ rio permisisse, quam incertum diem fideicommissi consti- 
“ tuisse, videatur.” 

This distinction was transferred from the Civil Law to oiirs; [ 245 

at least so fw clearly as regards pecuniary legacies. In the case 
cited, Stapleton v. Cheaks^ it was clearly held, that the expres¬ 
sions “ at twenty-One,” or “ if*’ or “ when” he shall attain’ 
twenty-one, were all one and the same; and in each of those 
cases, if the legatee died before that time, the legacy lapsed. I 
do not find any case, in which thia position- has been ever con¬ 
tradicted. In fhnnereccu v* Fonnerectu was clear, if it had 
stood upon the first part of that bequest, it would have been 
held not vested. Lord Hardwicke rests entirely upon the sub¬ 
sequent words, as controlling the word “ when as it woui 1 
have operated, standing alone. That will sets out prccjseiy is 
this does ; but when it went on with words, making the infbn- 
tion clear, giving iiiteres. iat his education, with a power to 
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the trustees to lay out any part of the principal to put him out 
apprentice, and the remainder to be paid to him, when he shouU 
attain the age of twenty-five, it was clear, upon the whole, 
nothing but the payment was postponed. 

A distincdon ms been introduced between the eflEect of giving 
a legMy at twenty-one and a legacy payable at twenty-one. 
That is also borrowed from the Civil Law. The Code f'b) 
thus states it: 

“ £x his verbis, do lego i£liae Severing filiae mese, e\. .Se- 
** cundae decern: quae legate accipere debebit, cum adlegitimum 
** stauim pervenerit: non conditio fidei commisso vel legato 
** inserts: sed petitio in tempus legitimae aetatis dilata videtur 
For there the /ords were, that the time of payment was to 
be at her legitimate age: 

** £t ideo si iElia Severina filia testatoris, cui legatum relic- 
** turn est, die legati cedente, vita functa est: ad heredem suum 
“ actionem transmisit; scilicet ut eo tempore solutio fiat, quo 
“ Severina, si rebus humanis subtracts non fuisset, vicesimum 
“ quintum annum aetatis implesset.’* , 

This distinction however has been held by some Equity Judges 
altogether without foundation; and by others it has been treated 
[ 246 ] as too refined. Lord Keeper Wright^ in Tatea v. Fettiplace^ (a) 
allucUng to the distinction in Godolphin and Swinburne from 
the Civil Law, declared it altogether without foundation. 
Lord Cowper acknowledged, that it was at least a refinement: 
but he thought it was now well established. Lord Hardzvicie 
likewise said, it was originally a refinement, (b) But in what 
did that refinement consist ? It was not in holding, that it 
should not vest before the age of twenty-one, but in holding, 
that it should vest, though the party should not attain that age: 
their opinion being, that it should not vest. Then why should 
we refine upon a refinement by deviating still more, and hold¬ 
ing arbitrarily, that the word “ when,” standing by itself, does 
not impoit condition ; 1 say, that standing by itseu it does im¬ 
port condition; and it requires other words to show, it was 
meant to defer payment. But according to the Report of the 
judgment in Matf v. Wood it is quite the reverse; that standing 
alone it imports delay of payment; and other words are ne¬ 
cessary to show a condition. That is a distinction upon a 
<tistinction; which original distinction has by several great 
Judges been held to have been originally a refinement. The 
cml;^ CMes alluded to in May v. Wood are cases of real estate; 
beginaing wiA Boraatonh case, (c) and ending with Doe v. 
^a. The principle of them ail is stated by Lord Mamjield 
u Goodtitle y. Whitby^ {d) in a way tiiat renders them perfectly 
consistent with the opimon 1 entertun as to the word ** when,” 
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standing by itself, unqualified amd uncontrolled. Lord Mans^ 
Jield there lays down these rules of construction: 

• *“ 1st, Wherever the whole property is devised, with a par- 
*» ticular interest given out of it, it operates by way of excep- 
tlon out of the absolute property.” 

Sdly, Where an absolute property is given, and a particular 
** interest in the mean time, as until the devisee shall come of 
age, &c. and when he shall come of age, &c. then to him, &c. 
** tljp^le is, that that shall not operate as a condition prece* 
dent, but as a description of the time, when the remainder 
man is to take in possession.” 

There could be no doubt of the intention there. Every thing 
was given tc the trustees for the benefit of the infimt. He was 
entitled ultimately to have the whole. The reason of ^ving to 
the trustees in the mean time evidently was, that he was not in* 
tended to have the possession and management until the age of 
twenty-one. 

Upon exactly the same ground was Boraator^s case. It was 
not alleged in that case, that these were not words of contingen¬ 
cy, taken by themselves: but it was said, you must model these 
unapt words, so as to get at the intention from the whole will. 
The evident intention was to defer payment for a particular 
purpose; as if he had calculated, how many years it would 
take to pay offhis debts, and in how many years Hugh Boraston 
would attain the age of twenty-one ; and if given to the execu¬ 
tors, with remainder to him at twenty-one, it would be a clear 
vested remainder. The Court approves that argument of the 
Counsel; but does not say, that “ when,” standing by itself, 
would not have made a condition. So in Manfield v. Dugard(a) 
it was clear the testator meant to postpone the enjoyment of the 
son, for the sake of the antecedent benefit of the wife ; but he 
clearly meant a vested remainder, not contingent, whether the 
son, should take any benefit at all in the estate. But that makes 
a ver)' diflPerent question from this; whether, where there is no 
precedent estate, no purpose whatsoever, for which the enjoy¬ 
ment was to be postponed, you shall say, the enjoyment only is 
to be postponed. So in Doe v. Lea the devisee was intended to 
have tire whole benefit; but trustees were interposed, to keep 
the management of the estate until he should attain the age of 
twenty-four, with a charge out of the rents and profits to keep 
the buildings in repair. There was a reason for postponing the 
possession; and it was evident, nothing but the enjoyment was 
intended to be postponed. It was not a bare devise to him 
when he should attain twenty-four. 

If those cases therefore had occurred as to pecuniarv legacies, 
there is no ground to say, the decision ought to have l^era dif¬ 
ferent ; for from the very same circumstances and expressions 
it mi^t be collected, that the word ^ when” was used, not as a 
condition, but merely to postpone tiie enjoyment: the poskession 
in the mem time being ^^posed of in anptiier way. It is im^ 
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possibU, tlult Lord Mangfields and there is nodiing m' his Judk* 
ment indicating it, could have considered the word“wnenj 
standing itself, as other than a word of con<tition. It ii im> 
possible j Mr only two days before, in Goss v. Nelson^ (a) having 
occasion to sneak of le^cies, upon a note of hand, which he 
compared to tne case of a legacy, he says, ** but if the time is 
** annexed to the substance of the gift, as a legacy, if, or<when, 
** he shall attain twen^-one, it will not vest before that contin- 
“ genc^ happens.” He considered “ when” precisely the\sme 

Love v. VEstrange (bj seems to have been considered a 
strong authbrity for holding “ when” to operate conditionally. 
The late Lord Chancellor was so strongly impressed with the 
idea he had thrown out at an early period m Monkhome v. Holme^ 
(c) that he found it difficult to account for it otherwise than up¬ 
on the distinction as to a residue; which the late Master of the 
Rolls in Booth v. Booth acknowledged there might be. But it 
was not necessaiy to resort to that; for Love v. VEstrange 
may be warranted'upon the principles laid dovm in Goodtitle v. 
Whitby, It was not a simple, unqualified gift; but there were 
many circumstances to show, that Walter Nash was meant to 
have the benefit absolutely ; and that the enjoyment only was 
postponed: the testator giving it to trustees in the mean time, 
and applying a reason for witiiholding the enjoyment from this 
minor, that he wished him to follow his trade as a journeyman; 
with which object he naturally thought that fortune would in¬ 
terfere ; and therefore he postpones me enjoyment of it until the 
age of twenty-four. But he gives it to trustees entirely and ab¬ 
solutely for the benefit of Walter Nash: to improve it for his 
benefit; to transfer the whole to him, when he arrives at that 
age; and to make him a certain allowance in the mean time.— 
1 nat is very different from a simple bequest to him, when twen¬ 
ty-four ; for if that had been a legacy, it would have been sepa¬ 
rated from the residue immediately upon the testator’s death, 
and must have been paid over to the trustees immediately ; and 
they would have managed it, until the legatee had attained the 
age of twenty-four. 

249 ] Upon the whole view of the cases, and taking the reason of 
tilie doctrine and the oririn of it into consideration, there is no 
ground whatsoever for the generali^ of the proposition, which 
the Master of the Rolls is represented to have laid down in 
May V. Wood, To that proposition the following words are 
added: 

“ And not where he has merely used the word " when” for 
the sole purpose of postponing me time of payment.” 

If the Mister of the Rolls meant so to quali^ his former pro¬ 
position, that I admit; and have no difficulty m agreeing-to it. 

it is evldmit^ ^t tius is inaccurately taken; for the two 
parts of the proposition do notaccord. First, it is laid down ge- 
nnraityytiiatrtrequireswordstO showwhen’’does operate con¬ 
ditionally: in die latter part it is stated, that ifit appears “when” 

faJlBiir.m fcj 1 C. C. 398. 
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is us^onlyfor postponing payment) it sUrU not operalefiiiiiier. 1801. 

^ Nothing can be clearer than that. v<v>«i 

^ cause therefore 1 should have determined against the 
plaintiffs, if it stood merely upon the first words. But then it GbIuk. 

IS contended, that they are entitled, because interest is gpven ; 
and that they come within an established rule of the Court; that 
diough such words are used as would not have vested the le- 
gac^yet the circiunstance of giving interest is an indication of 
.intention, explanatory, and denoting that the testator meant 
the whole legacy to belong to the legatee. On the other side 
it was contended, that the interest is not so ^ven as to biing it 
within the general rule, but what is given is more* like mainte- 
nance. It is true, it has been held, Aat has not the same effect a directiw. 
as giving interest; upon this principle, that nothing more than mainte- 

a maintenance can be called for: what can be shown to be ne- sam^ef°'^ 

cessary for maintenance, however large the interest may be ; feet in favour 
and therefore what is not taken out of Ae fund for maintenance of vesting as 
must follow the fate of the principal, whatever that may be.|i|^"®' 

But by this will it is clear the whole interest is given. Can ' 
there be any doubt, that in this case all the interest became, as it 
fell due, the absolute property of these infants, as separated alto¬ 
gether from the residue ? All, that is left to the trustees, is 
to determine in what manner it may be best employed. It 
is not merely so much of the interest as shall be necessary for 
the maintenance, but the interest entirely, separated from the [ 250 J 
principal. It is therefore the simple case of interest. It was 
observed for the defendants, that here is not only the period of 
die age, but also marriage with consent; and it was asked, sup¬ 
posing any of them had married widiout the consent of the ex¬ 
ecutors, was it to vest ? That is just the same question. If it is 
shifted to the question, whether it is to be paid, if anv of them 
married withou: consent, the executors might say, no : ^e period 
of payment had not arrived. But marriage with consent is not 
a condition precedent; for at the age of twenty-one, whether 
married with consent or not, they would be entitled. That, there¬ 
fore, not operating as a condition precedent, does not make any 
material distinction. The legacy is accompanied with an abso¬ 
lute gift of the interest; which according to the established rule 
has the effect of vesting it. 1 am therefore of opinion that the 
plaintiffs are entitled. 


ROUNDELL V. CURRER. June 23. 

^ THE late plaintiff, devisee for hfe of real estates and estates Order for a 
directed to be purchased with the residue of the persi.-iaU™™*erand 
estate, with reminder in strict settlement to his first and other 
sons in tail, remainder over, died in February 1801, unfharried though the 

and without issue, havi.ig attained the age of twent\'-one. cause was aba. 

° ted by the 

death of the plaintitT: the right being clear. (1) 


1(1) Jltethodut Epia. Church t. Jugue*. 3 Johns, Cha. Rep. 1.]^ 
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1801. By a decree pronounced on the SSTth ni Mty tT99f the will 
was established; and the plaintiff’s right, as tenant for lifo, de» 
Buun^ux dhectioiis were given ftn* laying out the residue in 

CuBss*. Stock, to the acconnt of the personal estate; and the residue of 
the rents and confits, mterestsand dividends, was directed to be 
paid into the Bank and hud out; the interest, rents. See. to be 
placed to the separate acctnint of the infant plaintiff; with 
liberty to him to apply at the age of twenty*one, that the^ank 
annuities purchased for his benefit and the cash placed to hik sic- 
count may be transferred and pmd to him. Several orders were 
made for laying out the residue accordingly. 

[ 251 ] A petition, ^resented the defendant, the fother and admi*> 
nistrator of the Isite plaintiff, prayed, that the Accountant Ge* 
neral may transfer and pay to the petitioner several funds and 
cash, standing in lus name in trust in the cause, to the separate 
account of the late plaintiff. 

u^r. Wooddesen^ in aupport of the petition^ stated, that the ob¬ 
ject was to obtain this money out of Court; the right being 
clear, and these funds detach^ from the rest of the cause. The 
cause had abated by the death of tiie plaintiff; and the defend¬ 
ant could not revive ; being a mcessaiy defendant, as the only 
surviving executor and trustee under tne wiU. 

Lord Chancellor asked, if he could make an <mler in a 
cause that had abated. 

Mr. JJoyd (amicus curiae) stud it mig^ be done in the case of 
an abatement by the death of one defendmt; not if there was an 
entire abatement by the death of the plaintiff. 

Mr. Hollist (amicus ettrim) said, where the right was clear by 
former Orders and Reports, and the application was only to 
get the money out of Court upon the clear right, so established, 
the Court would make the oraer without regarding the abate¬ 
ment. 

Lord Chancellor said, he would dunk of it; and after¬ 
wards made the Order acceding to the Petition. 


July 7. 9. LORD DURSLEY v. FITEHARDINGE. (1) 

Bill to pei^ THE bill, filed by four infant sons of Earl Berkeley against 
other infant sons, and a^nst Admiral Berkeley^ and 
legimnaiy of his infant son, stated, that Earl Berkeley^ under the will of 
the ^aintiSri^ Lord Berkeley of Strattoriy is seised for life of estates in the 
county of Dorset ; with remainders to his first and other sems in 
aftoan otrtefoU male ; remainder to A^iral Berkeley for life, and to his 

forUfe; De. first and Other sons in tail mak} remainder to the testator’s 
mumr by die . 

7di and lab in teasSfesier aAer the phiatiffk and the other defendaiit^ all inftota^ ovenuled: 
aejr inlcraat, however afig}^ bei^ MlRcient. 


Rl) Citadd^Xlenas. Chs. Bty. 7W.f 
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Tight heirs. Earl Zfer/ie/e//has six sons living: viz. the four 1801. 
infant plaintiffs and two infant defendants : the eldest. Lord 
’ Dursley^ born in 1786 ; the second in 1788 ; the third in 1789 ; DcasMi 
‘ the fourth in 1795 : the fifth in October 1796; and the sixth in Fitmabb- 
February 1800. isos- 

The bill proceeded to state pretences that the plaintiffs are 
not th*e lawml issue of the Earl and Countess of Berkeley ; al- 
legi^, that they were not lawfully married until the 16th of 
«JE;^^796, after the birth of the plaintiffs ; when the Earl was 
married to the Countess at Lambeth church by her maiden name 
of Mary C'jle, spinster ; and charged, that they were married 
on the 30th of March 1785 at the parish church of Berkeley in 
the county of Gloucenter by banns; which were published, and 
the ceremony performed by the Reverend Augustus Thomas 
Hupsman^ deceased ; who was curate of that parish at the time 
of the publ'cation of banns, and vicar of the parish at the time 
of the marriage. The second marriage was solemnised only as 
an act of caution and prudence in respect to any children, that 
might be afterwards born: the first marriage having been a 
considerable time concealed at the request of the Earl; and 
there being great reason at the time the said marriage was 
made public, and the second marriage had, to apprehend, that 
the registry of the first marriage had been lost, and that a diffi¬ 
culty might occur in proving such marriage satisfactorily ; par¬ 
ticularly, as Hupsman was dead, and the person who officiated 
as clerk at the ceremony, and who was one of the subscribing 
witnesses to the marriage, was also dead, or not to be found ; 
but which registry and the entry of the publication of banns 
have lately been found : and as evidence, the plaintiffs charge, 
that the Earl, being desirous that the marriage should be kept se¬ 
cret for some time, consulted Hupsman as to the best manner 
of celebrating it, so as that it should not be known to his 
friends. Hupsman recommended him to be married at the parish 
church of Berkeley by banns ; which were accordingly pub¬ 
lished, and the marriage had, in the presence of William Tudor 
and Richard Broxone ; and the entry was duly made of the pub¬ 
lication, and the due registry of the marriage, signed by the par¬ 
ties and the witnesses. The bill further charged, that jETupAmjrn 
several times afterwards, and prior to the birth of the plaintiff 
Lord Dursley^ informed several persons of the marriage ; and [ 253 ] 
many persons in the neighbourhood believed it; and the Coun¬ 
tess herself soon afterwards mentioned it to the Earl in the 
presence of others; and he did not contradict her. The prayer 
of the bill was, that the testimony might be perpetuated. 

To this bill the defendants, Admi^ Berkeley and his son, 
put in a demurrer; stating, that the plaintiffs have not by their 
bill made a case to entitle them to have their witnesses exa¬ 
mined, and their testimony perpetuated against the defendants; 
that it appears by the bill, that the two other defendants are 
the naturm and lawful sons, bom in lawful wedlock; and ^at 
they are tenants in tail male; and the limitations to Admiral 
Berkeley and his first and ot^r s<ms in tail male are posterior 
VoL. VI. 26 



190^. to the estates in 'tail male given to the other d^endirift $ And 
uV''^ therefore these defendants art not necessary parties to thi biH, 
L<trd Dirnsrsr ought to haVe been tnad^ ddfondahts; and the putting thein 
¥rrzHiiii>- to answer the bill Snd to be parties to toe examination iX tote 
ivn. witnesses tends to create expense upon the part of de> 
fendants. 

The other defendants waited the result of this demmtter. 

Mr. Richards.^ and Mr. Hollm.^fdr the dipmt/rrer.—Thijrt tette 
now parties upon the record, who are tenants in tail in nernmn 
der anterior to any interest in Admh-al Berkeley and his sOh. 
How the plaintiffs can sustain toe bill against the parties is not 
now the que's ion: but these defendants, who have denftirred, 
are not bound to ianswer: nor are the plaintiffs entitied to per¬ 
petuate testimony against them. The habit of this Court is 
not to bring before it, in any discussion as to real estate, any 
person standing in interest behind a clear tenant in tail. In 
selling an estate for the payment of debts, the familiar practice 
is not to call upon any person as a defendant, who is postmot 
to an actual tenant in tail in existence; upon the ptinciple, 
toat formerly the tenant in tail had to a certain extent and in 
certain cases the absolute interest in him ; and now has such 
an interest as this Court considers capable of being made ab¬ 
solute. He is always treated as having the whole and com¬ 
plete interest; and though he is onlyoan infant, whose acts 
will not bind him, and this Court does not require, that the in- 
'fknt should have a Privy Seal for the purpose of suffering a 
[ 254 ] Hecovery, ^et it will act upon the estate of tiic inftot tenant 
in tail as if he was an adult tenant fn fee ; directing a sale, 
&c. This sort of case cannot he distinguished from that of 
a bill of payment of debts and other familiar cases ; but must 
be governed by toe same principle. In toe one case as well as 
the other all the interest is before the Court, when the tenant 
in tail is before the Court. Suppose Lord Berkeley was te¬ 
nant for life, with remainder to ms eldest son in fee; and the 
bill was filed by the eldest son against Admiral Berkeley ; who, 
if the eldest son was not legitimate, would be the heir: the 
bill could not be maintained ; for clearly the defendant would 
have no interest; the law not considering such a possibility. 
There is no case upon this point; though toere are some bear¬ 
ing an anailogv to it. In Mitford f aJ cases are put, in which 
the plaiiitifFs had no certain interest. In this instance the de- 
Ifondants, in toe contemplation of toe Court, have only an ex- 
pemney and possibility; whibh the Court will not aclcnow- 
ledge. In the case of the ne’irt of ktin of a lunatic, they are al¬ 
ways considered as having moire toan merely an expectancy ; 
tor the Court cafls upon toeni in 'toe^wplication toe pter- 
'toinal property to dbjedt 'or ednsent. They 'hav^ totjf'efoi’e ten 
WHtorte interest; and towliafe no to ^ a blK; 
tonrhig'bitiytoatso^‘di expemn^, -of ttiucli 
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IB a distinction between a bill to examine witnesses de bene eese 1801. 
aod this bill: the former is generally brought by a person out 
’ of possession, and having witnesses infirm or aged, or a sin- 
gle witness, and in aid of his trial at; law. This sort of bill is FiTza-isa- 
directly the contrary s a bill brought by a person in pos- »«• 
session; having no opportunity to examine his witnesses at 
law ; the party meaning in future to resist. Philips v. Carew^ 

(b) though in appearance a bill to perpetuate testimony, was 
9 bill to examine de bene esee. In opposition to this are 
Parry v. JRog-ers^ (c) and a dictum by Lord Hardwicke in 
Brandlyn v. Ord. (dj Shirley v. Earl Ferrtrs^ (ej was also a 
case of examination de bene esse ; and by a manuscript note, it 
appears, that the order was made upon the defendant's refusing 
to go to issne in the manner proposed ; and upon that Lord 
Camden refused a similar application, upon an affidavit that the 
witness was sixty-three and impaired in his health, May 8th, [ 255 ] 
ir69. In The Duke of Dorset v. Girdier^ (aj respecting a 
right oi fishery, it was held, that the plaintiff was entitled to ex¬ 
amine his witnesses; as he was in possession ^ and there was 
BO disturbance. These cases really do not apply to the subject. 

In Smith v. The Attorney General^ (bj before Lord Bathurst^ 
assisted by Lords Chief Justice De Grey and Chief Baron 
Skynnery it was laid down, that any person having a real interest 
in reversion or remainder may file such a bill; and the Lord[ 

Chancellor referred to something of the same kind laid down 
by Lord Hardwicke. In Lord Suffolk v. Green, fcj which is 
similar to the case of a person not disturbed, but liable to be 
disturbed. Lord Hardwicke said, thouglf it is not noticed in the 
Report, that he did not know in what case a party has not a 
rignt to perpetuate testimony f but that he must ha\’e a right 
present or future. The position laid down in that way is not 
supported by derision ; and is much too large. There are but 
two cases on the subject; Tyrel v. i.c, (d) ^d Seabourn v. 

ChilstoHy or Seybourne v. Clifton, (e) The former is rather 
against this demurrer. The defendant to such a bill might 
have demurred; unless it was alleged, that the marriage had 
actually taken place. The other case appears in the Register’s 
Book, (jT) by the name of Seabourne v. Cliston. It appears 
from the Register’s Book, that the bill was filed by the son and 
heir of Seabourne against a purchaser under a forged deed. 

Mr. Justice Archer was desired by the Lord Keeper to talk to 
the Judges upon it; and in 1670 the bill was dismissed upon 
the plaintiiTs motion, widi 4Q&'. costs; the defendant’s Coun¬ 
sel stating, that she l^d taken advantage of a slip to put in a 
deipurrer. It is easy therefore to ccMijecture what was the 
opinion of the Judges. The bill might nave been amended. 

Upon the second point, a bill of foreclosure is never fifeu 
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ii^nst wof except the tenant for life ttnfl^kHlrat tenant k 

tail: Re^ldton v. Perkins, (jg) The <k|>o&ttkm8 tsJEett in one 
Um cause may ht read in another, up<m the same ijuestacai, agaiiiat, 

frnuuaa* parties cluming under the same title, Terwit v. Gresham. (A) 
i»*a. The # CorporaUon of London v. Perkins, (o) Nertit v. Johnson. 

[ *256 ] (b") Earf of Bath v. Bathersea. (c) 

A/ these parties are equally purchasers under the same will. 
It is very extraordinary, that this bill should not hav^^een 
filed till after the death of Hupsmcm. There is no alleg^t i an t 
that Tuu'ir is aged or infirm. 

Mr. A nsfield^ Mr. JRomilltf. and Mr. Stanley., in support of 
the bill. —It is perfectly established, that this bill lies for every 
person having a legal right, which he cannot bring into imme¬ 
diate discussion, however it arises. It is so described in Mit~ 
ford; (jf) and the instance of a person in possession without 
disturbance is put only as one case, to illustrate the general doc¬ 
trine ; and in a subsequent part (e) it is stated, that a demurrer 
to this bill will seldom hold ; excepting where the subject can 
be immediat .ly investigated at law. In the only two cases, 
mentioned as applicable, there was an immediate right, thoug;h 
not immediately vested. Seabourne v. Cliston is the only case, 
in which it is said such a bill could not be supported upon a re¬ 
version : but the nature of the case shows no bill could be 
supported. First, the plaintiflp was a volunteer : '2dly, The de¬ 
fendant was a purchaser under a forged deed; which he believed 
good. That ground appearing on the bill was sufficient to pre¬ 
vent equity from giving any relief or aid against him. The 
Other cases cited have no apjilication. The decisions in these 
cases are considered as decisions against the estate ; to which 
the party succeeds with all the obligations put upon it by this 
Court. The Corporation of London v. Perkins was upon tolls : 
as to which reputation is evidence. In Smith v. The Attorney 
General this point was treated as perfectly clear ; and it was ex¬ 
pressly stated, that a bill by a plaintiff in such a situation will lie. 
Chief Baron Skynner says, it is not necessary, that the parties 
should have a present interest; that it is more likely to be fu¬ 
ture; certain, though future. Lord Chief Justice L)e Grey says, 
there are cases, in which there is a present right, but not pos¬ 
session ; as a remainder upon an estate for life in possession ; 
and contingent, executory, interests; which are rights in pro¬ 
perty ; thoupjh not in possession. That case proceeded upon 
[ 25r ] want of interest, present or future. The cases of bills to ex¬ 
amine witnesles de bene esse proceed exactly upon the same 

S ound ; for the plaintiff cannot on account of the circumstances 
ive the benefit of that testimony immediately at law. The 
principle is the same. There is an immediate interest; which 
cannot be immediately tried at law. 

Upon the circumstances of this case, the second marriage it¬ 
self naturally excites doubts as to any prior marriage. There 


CgJ JbHb. 564. f A ) 1 Ch. Cat. 73. 
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U a deaer vested uiterest in ifae plaintiffs. They tttinet faviiiig 1801. 

, tile matter into immediate litigation, having no present mtere«t; Oj|rjj/ 

, None of them are purchasers: tiie^ are all volunteers under 
the same will. The object of the bill is merely to perpetuate fjtskmgd- 
testimony, not to execute a trust, or for any other relief. It 
is much to be lamented, that the difficult of pe^etuating 
testimony is so great; and that from the strictness of the Law 
in rejecting hearsay evidence, admitted in the law of many coun> 
rights ai e lost by the death of witnesses. For such a bill 
nothing more is necessary than that the plaintiff and defendant 
have an interest j but no authority requires that interest to be 
immediate and in possession. A contingent remainder 1 should 
have thought a sufficient interest in the plaintiff: but these are 
vested remainders. 

Next, as to the remoteness of the interest of these defendants 
They complain, that the evidence may be used against them, 
and yet that they are put in a situation to cross-examine. There 
is no decision, that a bill of this sort will not lie against a party 
having a certain, though remote, interest. They have a clear 
interest, capable of fine and conveyance. In consequence of 
death they may be the only persons, with whom the plaintiffs 
or their issue may have the contest. The ground is, that there 
is a right, which cannot immediately be brought into dispute. 

Pai ties having trusts to execute, &c. certainly need not go far¬ 
ther than the first tenant in tail: though I do not know, that it 
has been decided, that they may not, to meet the accident of 
death, and avoid bills of revivor. But the present subject of 
consideration is not what is to be done, where the estate is to be 
acted upon. The inconvenience, mischief, and failure of justice, 
are all on one side ; if there are no means of preserving the tes¬ 
timony between persons, having a right in an estate, and others, 
having a future right, naturally leading to a contest. In such a [ 258 J 
bill as this the plaintiff is bound to pay the costs. The evi¬ 
dence taken against a first tenant in tail could not be used at 
law against a remote tenant; and I should have thought it also 
clear in this Court; there being no privity between them; but 
clearly not at law ; and the only object of the bill is to preserve 
evidence to be used at law. All, that has been decided is, that 
it is not necessary to make more than the first tenant in tail par¬ 
ties : 2 Eq, Ca. Ab. 166. PI. 8. The ground is the inconve¬ 
nience ; upon which a positive rule has been established, that, 
where the first tenant in tail is before the Court, no person more 
remote shall dispute that decree :but that is only a positive rule 
of Equity: a very wise rule, from the gp'cat inconvenience, ex¬ 
pense, and delay, by making so many parties. That cannot 
apply, where nothing is desired hut to preserve evidence fo*- a 
Cpurt of Law ; and it is impossible to draw any inference from 
the cases requiring relief. The principle of this bill is to gpiard 
against the inconvenience, that may happen at some future time 
by the loss of the evidence : an inconvenience much more likely 
to happen with regard to a remote title. This very case wa» 
put by Lord Chief Justice De Grey; who says, perhaps such a 
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1801. bill majr be filed by a person entitled in remainderin tail under 
a strict settlement suspecting a person prior to him to have been 
Asvd Dvamir jjQpjj belwe marriage ; and he observes, that the interest may 
Ptnauab- never take effect ; as the estate tail may continue for ever. No 
instance has been produced of a demurrer by a subsequent re¬ 
mainder man, because not made a par^. In Mildmay v. MiU- 
moy, abillas to timber, Lord Redeatdale was of opinion, that all 
the remainder men in ease should be made parties. 

Mr. Richards in Reply.— instance is produced of 
tuating testimony agmnst an interest behind a tenant in tail. It 
is no answer, that the defendants are entitled to their costs ; and 
that practice itself shows, that it is improper to bring any person 
but me first tenant in tail before the Court. Where the Court 
is called upon to execute a trust, the rule is general; that if a 
defendant is not a necessary party, he may demur. In Mildmay 
V. Mildmay the persons standing behind the tenant in tail did not 
object: 2dly, the question was as to cutting timber; and in 
whom was the property of the timber cut: whether it ought 
not to be secured in Court for the first tenant in tail attaining 
twenty-one, capable of alienating. If this devise had been to 
259 ] the use of trustees, in trust for Lord Berkeley for life, with re^ 
mainder to his first and other sons in tml, remainder over, and 
the first son filed a bill, calling on the trustees to execute any 
prior trust, and then to convey, suggesting a doubt, whether he 
was le^timate, and wishing to establish his right against the 
trustees, he must have made the next brother a party ; having 
the question to litigate with him. Can it be necessary to bring 
all the remainder men before the Court f It may be so, for the 
purpose of acting upon the estate, sub modQi but not in such a 
case as this; and where there are six other remainders in tail, 
before these defendants can be introduced. Their interest is of 
no value whatsoever. It is very inconvenient therefore, that 
they should be put to the expence of this suit. Lord Chief 
Justice De Grey^ in the passage referred to, expresses that opin¬ 
ion with a degree of caution ; and the case he puts is not of a 
tenant in tail after six others. Suppose the number greater: 
it would be extremely harassing to hold, that they may all be 
made pmties, merely because hereafter they are to have their 
costs ; which is no sort of remuneration. 

Lord Chajvcellob.— Before I decide this case, which is 
vmy singular, I shall look into all the authorities cit^ ; not on 
account of the singular!^ of the case, but as to the genend docr 
trine. No difficulty is allied as to examining Tiidor.. In 
arguing this demurrer the ffict as to the first marriage must for 
tile present be taken to be true. The question therefore is, 
whether according 4io the rules of this Court the plaintifThas a 
rig^ ttt perpteuate the testimoiw of that circumstance, talten for 
the prescait as afsct ? It is going beside the fhct to examine the 
praladult^, w the reason of not bringhig fonrmd die atieged 
legitimacy in the Ufe of the dergyman; mho, k is. alleg^ 
cdebrated the marriage. Tlie stooy doee not hug very well 
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togiether, ft? to the publicfttioki of banas in the parish chutth, rt* 1801. 

commended bjr him as the best mode of keeping the marriage 
'secret. There might be a matrikge dir facto ^ and a colourable 
‘publrcation of batos; Knd it might be convenient to Mm, t^t 
the real circumstances, by which he had contrived a marriage da 
facto^ should not come out. His greater or less degree of cri* 
minalt^, however, certainly cinnot affect these children. Imust 
also lay out of the question, whether there could be a more con- 
venkilit, just, or effectual mode of ascertaining the fact of the 
marriage at present; or whether it could be ascertained. The 
bill does not seek to ascertain it; but to preserve the means of 
duly trying the feet, when an opportunity shall arise of con¬ 
veniently ana usefully trying it. 'I'he plaintiff comes, stating 
himself not to have the means by any gift of property by his 
father or otherwise of trying the question at present: his father 
not having furnished those means by a conveyance or surrender 
of his estate. The question therefore is, whether a tenant in 
tail in remainder, without the means of provoking a trial at pre¬ 
sent, can file such a bill. It appears to me very difficult to con¬ 
ceive, that he has not that right. The case of’Smith v. The dt- 
torney General went upon this } that the next of kin of the lu- . The next 
natic had no interest whatever in the property. Put the case 
as high as possune ; that the lunatic is intestate ; that he is in hopeless his 
the most hopeless state, a moral and physical impossibility, condition, 
though the Law would not so regard it, that he should ever re- ^st whatev^er 
cover, even, if he was in articulo mortis^ and the bill was filed the proper- 
at that instant, the plaintiff could not qualify himself as having ty ; and there- 
any interest in the subject of the suit. The case of an heir ap-*“*^ 
parent was very properly put by Lord Chief Justice De Grey p^,^tiL,te 
in his most luminous jud^ent. Upon that occasion he said, tertimony. So 
he never liked Equity so well as when it was like law. The 
day before I heard Lord Mansfield say, he never liked Law so <fe 

well as when it was like Equity; remarkable sayings of those ventre inapici- 
two great men, which made a strong impression on my me-^*- Bntthej 
mory. Lord Chief Justice De Grey said, that at Law the heir ^pon'^'eSTw- 

apparent cannot have the writ de ventre inspiciendo in the life pectations ; 
of his ancestor; as for that purpose he must be verus hares, and nnay per- 
If the ancestor was in a fever, a delirium, having made no will, 
and it was not possible for him to recover, still the Law would ference tu thi^ 
look upon him as mere heir apparent, having nothing but an interest so 
expectation, which is different from an expectancy in the legal 
sense, and as having no interest whatever upon that ground. In 
Smith V. The Attorney General it was held, that tiie bill would 
not lie. It is not to be taken upon fee single dictum of aity 
of fee learned Judges, who assi^d upon feat occasion: but fee 
whole judgment went upon distinguishing between featex- 
pectatitm, wMdi the next of kin have in feat case, and any sort 
of ri|^ wMfe ifee Law allows to be an interest. A contin¬ 
gent interest is neft: fee less a present interest. It was not 
doubted in feat Jodgmeat, ’’feat a vested interest, thoi^h in 
possiMfity the least valuable feat cfould be conerivefe is yet of [ 261 ] 
ioiiie>v«i^ in eousidetafeifb of Law^-aad tpvte a right to pre- 
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1801 . serve testimony. In the course of that cause cases were cited^ 
which go to this ; that though the next of kin could not file a 
Lord Qjj. ijgjp apparent in the case put, yet they might re- 

Fztsh!uib. specdvely enter into contracts with respect to their expectations 
ZS0S. and possibilities; tiie evidence upon which they might perpe¬ 
tuate. The Law would frame an interest in respect of the 
conteact; and with reference to that they would have a right to 
perpetuate testimony; though they could not qualify them¬ 
selves as to any interest in the subject itself. 

It appears therefore, that unless there are grounds for enter¬ 
taining doubt, with which at present I am not impressed, the 
plaintiff has a sufficient interest to support this bill; if these de¬ 
fendants ai j proper parties. A s to that, independent of the 
intermediate estates tail, upon the principles 1 have already 
stated, there can be no doubt; for Aeir interest is exactly of 
the same species ; though less valuable, because posterior. 
Next, does the intervention of the other estates tail prevent 
their being proper defendants ? If so, the converse must cer¬ 
tainly be maintained ; for if these estates tail intervening could 
prevent their being defendants, the consequence would follow, 
that if these defendants contended upon the strongest evidence 
of circumstances, that the elder children were illegitimate, and 
were able to represent this case, that the two youngest chil¬ 
dren were of very tender years, and of such puny constitutions, 
that there was no moral probability that either of them would 
attain the age of twenty-one, it must be admitted, upon these 
principles, that these defendant could not as plaintiffs sustain 
a bill of this sort. That would not be very convenient to jus¬ 
tice. 1 can conceive a power in a tenant in tail to say, a re¬ 
mainder man should not file such a bill. Suppose an eldest 
son illegitimate ; and the father expressly devised to him in 
tail; leaving the reversion to descend: and that he also had a 
son by marriage : and a dispute had arisen; the eldest insist¬ 
ing, he was not illegitimate; and the younger, that the first 
marriage was to his mother; and he, as reversioner, should file 
a bill to perpetuate testimony. 1 am not quite sure, that in 
such a case uie elder might not say, he being in possession as 
[ 262 ] tenant in tail might suffer a Recovery, and destroy the rever¬ 
sion ; and thertrore Equity could not interfere. That might 
perhaps be sustained by anmogy to other cases: as, where there 
The Court a tenant of a lease for lives to him and the heirs of his 

notperpetuate body; and the lease was renewed to him and his heirs: ac- 
testunony rf a cording to the ordinary doctrine, the equitable title would at- 
^*|j^^J^^tach upon the legal estate; and upon a bill by a person en- 
diately baited titled in remainder, for the purpose of attaching the equities of 
by the defend- the cdd lease upon the new one, the Court said, it was nuga- 
. tory; for by a deed he might bar them all; and say, he did 
not i^oose die eqmties of the old lease should attach upon the 
new tme. That , might possibly apply to the c4se 1 have Just 
put^ asud support a demurrer by the elder stm to the bill ox the 
younger, upon the ground, that a Recovery would bar him. 

But is very difiSerent from this case; for no one can at ^ 
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present bar the estate tail. The arrament cannot vary from 1801. 

t|;»e number of estates tail. These defendants at the utmost can 
only contend, that there are two remainder men in tail, infants; Dobsmt 
neither of whom may ever be able to bar them. As to the Fitzhabd- 
cimsequence in point of convenience, I am much struck with 
the argument in support of the bill. Is it inconvenient to gene¬ 
ral justice or to these defendants, that they should be parties ? 

First, the question imports all the persons to take an estate; all 
^e^^nterests making up the fee; and it is as necessary in the 
view of what general justice requires, that the testimony should 
be perpetuated against these defendants, as that they should per¬ 
petuate the non-existence of the plaintiiTs title ; and with re- 
^rd to the individuals, it cannot be unjust to secure to these de¬ 
fendants the opportunity of cross-examining now to the extent, 
in which there must be a cross-examination. They inurt decide 
for themselves as to the prudence of leaving the story with all the 
doubt that hangs about it, or of cross-examining ; but if it is 
fit to cross-examine, justice requires, that the defendants, who 
may be affected by the evidence, (for it is admitted in the argu¬ 
ment for the demurrer, that the evidence will bind them,) should 
have the opportunity of deciding for themselves, whether it is 
'prudent, and whether they will now have the cross-examination. 

1 express it thus; for it may be, that now only they will have 

the opportunity. I agree to the answer to the objection as to 

the costs. It IS a sufficient ground for protecting a defendant 

from a suit, that he may be vexed by it, independent of any pe- [ 263 ] 

cuniary consideration ; and if he can defend himself against the 

demand, it is not an answer, that he will some time or other 

have his costs. 

In my present view of this case the demurrer must be overrul¬ 
ed ; unless I should alter that opinion upon looking at these cases. 

Lore/ Chancellor.—I have looked through all the cases Ju/^ 9. 
upon this subject; and I cannot find any case having a tendency 
to affect the opinion I intimated, except that case stated in 
Ca. Ab. and also in Vernon^ under the name of Seaborne v. Clif¬ 
ton { which in both books stands thus : a bill by a person, claim¬ 
ing a reversion, to perpetuate testimony against a purchaser for 
valuable consideration. The books treat the demurrer as hav¬ 
ing been allowed upon that ground; and in Vernon it is stated, 
that the bill was dismissed; and the party lost the estate for want 
of examining the witnesses. I am much obliged to Mr. HoUist^ 
who has furnished me with an extract from ^at case in the Re¬ 
gister’s Book, from which it appears, that the case amounts to 
no decision at all. The son filed the bill upon this point; that 
his deed was genuine, and the other forged. The causes of 
demurrer were, Ist, that Ais was a strange Court to pr. ve a 
forgery in: 2dly, a purchase for valuable consideration. The 
Judge presiding here gave no opinion; but desired Mi*. Justice 
Archer to talk wiA Ao Judges upon it. The result does not 
smpear. Unquestionably Ae bill was not dismissed upon any of 
the grounds stated in Ae printed books: but under a suggestion, 

VoL. VI. 2r 
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180f. that the defendant had taken advantage of a slip to put in a de« 

murrer, leave was given to the plaindff to withdraw his bill on 
Lord Dcmlxt pj^ymgnt jjf moderate costs. That is by no means an au- 
Fitzuam. thority, tiiat, if two persons are cluming a reversion, where one 
imii. only can be entitled to it, a bill to perpetuate testimony will not 
lie. Nor did it establish a principle, which 1 think very difficult 
to maintain, that, if one of them had sold his title to a third per¬ 
son, a bill to perpetuate testimony could not be maintiuned; for 
such a bill calls for no discovery from the defendant; but me rely 
prays to secure that testimony, which might be had at mat 
time, if the circumstances called for it. If therefore that case 
£ 264 ] had only this distinction, of a purchase for valuable consideration, 
it would reqt.ire a good deal of consideration, before it should 
be disposed of, as turning upon a principle not applicable to this 
case. But, taking that not to be an authority upon this case, 
and particularly not to be an authority upon the reasons given in 
the printed books, it seems to me, that, independent of the cir¬ 
cumstance of there being four plaintiffs here and six tenants in 
tail, the whole reasoning in Smith v. The Attorney General goes 
to this point; that a remainder man has a present interest, fu¬ 
ture in enjoyment, but as real in the contemplation of the Law, 
as if he was then seised in fee; and as against another person 
having a real interest of the same nature, that case has gone the 
length of deciding, that a bill to perpetuate testimony is ca¬ 
pable of being supported, and a demurrer to it could not be 
allowed. 

I'he specialties of the case are, that there are four plmntiffs, 
all tenants in tail, and two defendants, tenants in tail, standing 
at all events w'ith priority of interest and priority of title to 
Admiral Berkeley and his son : but upon the principles I before 
stated it seems to me, that those specialties will not take this case 
out of the rule; particularly, where the two tenants in tail are 
infants, and never may have the enjoyment; and where upon 
the single fact of a legal marriage in ir85 the title of all these 
children will be to be decided. I am much struck with the cir¬ 
cumstance (though it may have been unavoidable) that the bill 
states a case clear of doubt; and then clothes it with infinite 
doubt; for it states this case ; that there was a marriage in fact 
in 1785 ; that there is a living witness of that marriage ; that 
tiiere is a register; that there was a due publication of banns, 
and that there is now an entry of the marriage producible, signed 
by the parties and by the witnesses to that marriage. If uese 
circumstances stood alone, tiie bill would not state a case of 
any doubt, or a case of perishable testimony, if I may so express 
mysetf • hut upon the whole, enou^ has been stated of the 
circumstances upon this bill to raise as questionable a case in fact 
as could be put upon a record; for it states, that the marriage 
was tor certain reasons intended to be kept secret for some time; 
and thd meites of accomplishing that object are certainly very 
singular: the marriage being attended witii as much publicly 
and notoriety as conld be given to it: a marriage in the 
[ 2 ^] pMiah of ai^acoopiiiigto tins boll, attended 
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with t due publication of banns; widi all the circumstances 1801. 

, that belong to a marriage; a due registry and signing by all the 
. parties present; and it alleges that the thing was quite notori- 
ous; that the clergyman and parties were constantly talking Fitzhasd- 
abuut it: and it became the habit and repute of the place. 

The bill alleges, that because apprehensions were entertain¬ 
ed, upon what foundation does not appear, that the registry 
was lost, and because the clergyman was dead, and one of the 
'.vitnesses was either dead or not to be found, under these cir¬ 
cumstances it was thought prudent to have another marriage. 

As a circumstance of evidence for the consideration of a Jury, 
that is pregnant with a great deal of observation ; for however 
prudent it might be as to the future issue, it was not marked 
with singular prudence to marry again under the maiden name 
of the lady, in order to prove the legitimacy of four children 
bom antecedent to the second marriage. A great deal of con¬ 
sideration ought to be had, if this should come before a Ju¬ 
ry, which course it probably must take at last, as to the actual 
treatment of the children, born before and after this marriage, 

In the family. 

But whatever difficulties arise in my mind upon this, the 
plaintilF has stated upon this bill a case of an actual legal mar¬ 
riage, to be proved under all the difficulties that belong to it; 
with respect to which 1 think, upon the principles I stated be¬ 
fore, he has a right to perpetuate testimony. Independent of 
the consideration of general justice, and the particular ground 
in this case, cases might be put, and none can warrant the ob¬ 
servation more than this cause, in which a bill to perpetuate tes¬ 
timony may be an excessively dangerous proceeding; and upon 
that ground it is handsomely done towards justice by the plain¬ 
tiff, to make Admiral Berkeley and his son parties. He must 
be well acquainted, or at least has a better chance than others 
of being acquainted, with all, that has passed in the family ; 
and therefore he will have the opportunity, if he chooses to 
make use of it, to take a complete view of all the circumstan¬ 
ces, to decide upon the condition of these children, mid to 
bring out all the known facts; that it may be determined, for the 
sake of those, who are infants, what it may be proper to do with 
regard to the cross-examination ; whether there should be any 
cross-examination ; or, if any, to what extent. 

I do not know who is the next friend of the children claim- [ 266 ] 
ing under the second marriage : but 1 must say, that, whoever 
he is, no man ever took upon himself a more solemn and more 
delicate duto. If he, for any reasons of connection with any 
part of the family, does not exert himself for those chUdren as 
zealously as if be was supporting his own claim to the dearest 
interest in life, he does not do his duty to those children. I say 
dus, because, though this bill may be as properly conducted, 
as it may be most essenrial to the justice due to the cluldrec 
churning under the first marriage that it should be conducted, 
yet, if it should not be so con^cted, it may be ^ instrument 
,of imscliief and oppression, or what would even requife a harsh- 
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1601; er name, to the children claiming under the second marriage* 
It is some consolation to the Court, that the bill can be main- 
^ tained against persons, who have an interest ot a pecuniary va- 
Fitxbabd* lue; which will enable them to md those, who stand in the sa- 
MB*. cred relation of next friend to the children claiming under the 
second marriage. 

Demurrer over-ruled. 


Jidy 8, 9. 


GIBSON V. JEYES. (1) 


Srfe d an an- THE bill was filed by the administrator of Ann Kerby to set 
aside the sale of an annuity by the defendant yoAn Jeyes to 
client set aside Ann Kerby for her life, under the following circumstances, 
under the cir- Mrs. Kerby^ a widow, above the age of seventy, residing at 
ccs"^r Northampton^ employed Jfyes^ an attorney of the same place, as 
her a^ent. The transaction which produced this suit, took 
place in 1793. Mrs. iTerAy, being possessed of 900/. 4 per cent 
Bank Consolidated Annuities, 100/. of which the defendant had 


sold out for her under a letter of attorney in May 1798, execu¬ 
ted a letter of attorney, dated the 21st of November 1798, em¬ 
powering Theophilus jeyes, the son of the defendant, to sell 
out the remaining 800/. which he accordingly did, for the sum 
of 514/. 17a-. Soon afterwards the defendant received 400/. 


as the consideration agreed upon for an annuity of SO/, a year 
to Mrs. Kerby for her life; for securing which he gave her his 
[ 267 ] bond, dated the 26th of December 1798, in the penally of 800/. 

Jeyes at that time was at the age of eighty. Mrs. Kerby died 
upon the 28th of March 1799, about three days after the first 
quarter became due, but not having received any part of it ex¬ 
cept two guineas from young Jeyes. Her death was in conse¬ 
quence of a paralytic stroke. Before this transaction she had 
attempted to sell a house, with a view to purchase an annuity; 
which project failed from a difficulty in the title. 

The bill prayed, that the stock might be replaced; and 
charged, that this transaction was a fraud; that from the age 
as well as state of health of Mrs. Kerby^ the price was much 
more than the annuity was worth, and might have been pur¬ 
chased for, according to the office calculation; that at the times 
of executing tile two powers of attorney and the bond, she was 
so debilitated in her mind as to be incapable of forming any 
judgment for herself upon the transaction or of transacting bu¬ 
siness ; and that Theophihia Jeyes was obliged to point out to 
her the letters of her name; winch fact was not denied. 

It appeared by the evidence of the apothecary, who had at¬ 
tended her many years, that from the 26th of October to the 
2d of ^November 1798 she was very much indisposed bv a vio¬ 
lent bilious complaint; from widen she soon recovered; and 


1(11 Cited 4 Bemua. Cha. 704.} Rep. 702, for the genenJ principle. WetideB 
[(2) See Butkr v. BukeB, 4 Deaaus. Cha. v. Fan Betuadaert 1 Johns. Cha. Rep. . 
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It did not appear to him to have affected her mind. But by tlic 
othef evidence produced by tiie plaintiff, consisting of servants, 
who were constantly with her, and friends and others, who saw 
her frequently, imbecility of mind in a considerable degree, in¬ 
creasing for three or four years previous to her death, was esta¬ 
blished ; and it appeared mat she did not understand the nature 
of the’transaction with Jeyen ; having a notion, that he was to 
keep her money for her, and let her have it, as she wanted it. 
This was opposed on the part of the defendant by the evidence 
of persons, who saw her occasionally, in favour of her general 
capacity, and her health, considering her time of life. Iheophi- 
luft jetfes by his depositions in support of the answer of his fa¬ 
ther represented, that Mrs. Kerby had been very anxious to in¬ 
crease her income by the purchase of an annuity for her life ; 
for which she had made applications to different persons; but 
refused an offer from William Gibson^ the father of the plaintiff; 
who said he would give more than any one else; and actually 
offert^d an annuity of 60/. secured upon land; declaring her 
reason, that she would have no concern of business with him. 
The deponent advised her to defer her purpose, the Stocks 
being then low ; and after some delay, upon her still persisting, 
recommended her to accept the offer of Gibson : to which she 
positively objected ; saying she would have nothing to do with 
him, and complaining that he had not behaved well to her. 
After some days she expressed a wish that the deponent would 
ask the defendant to grant her an annuity for her life ; which 
the defendant at first refused ; but being repeatedly pressed at 
length complied with reluctance. The deponent had procured 
for her the table of the terms of the Royal Exchange Assurance 
Office ; and she declared, she would much rather purchase an 
annuity from the defendant; but would from the office, if he 
refused. She strictly enjoined the deponent not to mention, 
that this business had been so settled, to any person, and par¬ 
ticularly to William Gibson ; with whom she was then on tolera¬ 
ble terms, and did not wish to fall out with him ; but was de¬ 
termined to have no dealings with him, &c. She afterwards, 
upon receiving the bond registered, expressed her satisfaction. 
On the 22d of March 1799 she sent for the money that would 
be due to her on Lady day ; and the deponent sent her two 
guineas on account of the first quarterly payment of the an¬ 
nuity. 

Other witnesses also stated, that previously to Christmas 
1798, sue had expressed uneasiness, that she could not prevail 
upon Mr. Jeyes to take her money upon the terms she wished, 
viz. to allow her a yearly sum in lieu thereof; and afterwards, 
she expressed her satisfaction at having prevailed upon him 
to do so. 

The Actuary of an Assurance Office, examined on behalf of 
the plaintiff, stated, that a person of the age of seventy years and 
a half, in as good a state of health as persons geneially enjoy at 
that age, ought for a sum of 400/. to receive an annuity, payable 
quarterly, of 64/. 3«. durmg the term of such person’s natural 
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1801. life: but a person of that age in an infirm state of health ought 
to receive more. The Actuary of another Office on the other 
side deposed, that, supposing Mrs. Kerby to have been of the age 
Jetes. of seventy years and a half, and not labouring under any parti¬ 
cular complaint or infirmity of body, but enjoying a go^ state 
[ 269 ] of health, and living a regular life, and not given to any kind of 
excess, the value of mi annuity of 50/. a year for her life,' paya¬ 
ble quarterly, iras 438/. lOv. which is eight years and about 
three quarters of a year's purchase; which was the fair price of 
the said annuity on die 26th of December 1798, under the cir¬ 
cumstances aforesaid. 

The defendant stated, that previously to this transaction the 
partnership between him and his son had ceased: but the 
weight of evidence was the other way ; and an advertisement 
of a subsequent date in their joint names as partners was pro¬ 
duced. 

The Solicitor General^ Mr, Sutton^ and Mr. Stratford^for the 
Plaintiff. evidence in this case does not amount to this ; 
that ^yes^ tue father, suggested the idea of the sale of an an¬ 
nuity : but it proves, ^at, however that was suggested, he took 
advantage of this old lady. The grounds, upon which this re¬ 
lief is sought, are, inadequacy of consideration, the circumstan¬ 
ces of imbecility, under which she engaged in this tranaction, 
and principally the situation of the defendant as an attorney. It 
is in evidence, that upon executing the power of an attorney to 
sell out the stock Jeyes the younger was under the necessity of 
pointing out to her the letters of her name. It is not probable, 
that at that time the defendant did not know what was to fol¬ 
low. The principle, upon which these cases turn, is stated by 
Mr. Mansfield in Fox v. Mackreth : (a) that where one person 
takes an unfair advantage of another, it is the peculiar province 
of Equity to give relief. 

Upon the third ground, attornies are not to be permitted to 
deal with their clients upon the same terms as other persons; 
and every sort of discouragement ought to be thrown in the 
way of such transactions : Wamstey v. Booth: (b) Newman v. 
Payne, {c) £ very principle applying to trustees applies equally 
to attornies. This case illustrates the principle, that it is neces¬ 
sary to hold a strong hand over dealings between attornies and 
their clients. If this was not the case of an attorney, it affords 
the strongest suspicion of imposture, from the circumstance, 
that no attorney was present at the transaction, connected with 
r 270 ] a{^, infirmi^, and exorbitant terms; especially when compared 

snth the terms offered by Gibson^ a relation of the family: who 
offered 60/. and landed secuti^. The scruples, which it 
is said she had, might have been easily overcome by the de¬ 
fendant. 

Mr, Mca^eld.^ Mr, JJoyd^ and Mr. Fonblanque^ Jor the De^ 
fendomt^--^!tvA% defendant had ceased to be attorney to Mrs. 
Kgrky f and was succeeded in that character by his sob. The 

faj 2 J»«. 0.0.400. fb)2J»k.2S. wSnM, toI. ii. 199. 
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rules as to attoraies therefore have no application. But there 
is narule, that an attorney may not deal with his client, if he 
’ de*als upon fair terms. Certainly the Court cannot watch the 
transaction too narrowly. In Sway tie's case, ('a^ determined 
by Lord Northing-ton, he was trustee as well as attorney ; yet 
the transaction was established. It is now fully settled, that a 
trustee^ whether attorney, or not, may, if the agreement is fair, 
buy of his cestuy que trust. In many cases the Court has re¬ 
lieved upon collateral circumstances ; but never upon the single 
circumstance, that one party was the attorney. As to the cir¬ 
cumstances atten^ng this transaction, the price is fair; and 
Mrs. Kerby does not appear to have been more infirm than is 
usual at her time of life; and her disorder, according to the evi¬ 
dence of a medical man, was not of a nature to affect her mind; 
and she soon recovered. The evidence for th^laintiff would 
be very dangerous to found a decree upon. The rule as to 
weakness is stated by Sir Joseph Jeykyll: (b) where a weak man 
^ves a bond, if there be no fraud or breach of trust in obtaining 
It, Equity will not set it aside only for the weakness of the 
obligor, if compos mentis: neither will this Court measure the 
size of people's understandings : there being no such thing as 
equitable incapacity, where there is legal capacity : but if a bond 
be insisted to have been given for a consideration, where it ap¬ 
pears there was none, or not near so much as is pretended. 
Equity will relieve against it. The real question between these 
parties is, whether the price was fair. The defendant adopted 
the scheme of the insurance office ; and has taken less than they 
would have required. 

Lord Chancellor.— I do not mean to contradict the cases of 
trustees buying from their cestuys que trust : but the relation 
between the parties must be changed: that is, the confidence in 
the party, the trustee or attorney, must be withdrawn. That is 
the principle of the cases of a trustee buying for himself. There 
is evidence enough in this case, that Mrs. Kerby knew what 
she was about; though the younger Jeyes has not denied the 
very serious charge against him, that he was obliged to point 
out the letters ol her name, when executing the power of at¬ 
torney. The evidence of incapacity relates to the state of her 
body: but it is clear her mind had suffered by tlie shock her 
health had received. An attorney buying from his client car. 
never support it; unless he can prove, that his diligence to d(» 
the best tor the vendor has been as great, as if he was only 
an attorney, dealing for that vendor with a stranger. That 
must be the rule. If it appears, that in that bargain he has got 
an advantage by his diligence being surprised, putting fraud and 
incapacity out of the question, which advantage wi^ due dili¬ 
gence he would have prevented another person from getung[, a 
contract under such circumstances shall not stand. The prin¬ 
ciple, so stated, may bear hard in a particular case: but I must 

Cited 2 Bn. C. C. in Fkc v. Mackretk. 

Will. 129. in Omand v. FUzrog. 
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lay down a general principle, that will apply to all cases ; and I 
know none short of Aat, if the attorney of the vendor is to be 
mitted to bargain for his own interest; where it is his duty to ad> 
vise the vendor against himself. The younger Jeycs did not do 
his duty ; as the Court would expect it. I put the quesuon 
thus, without adverting to his taking the power of attorney, and 
selling the stock, before any specific treaty for an annui^ was 
entered into. It was his duty to have duly informed himself of 
the state of her health and the other circumstances; with re¬ 
ference to which perhaps many persons would have dealt upon 
much more liberal terms than either an office or the defendant. 
I cannot consider personal security as sufficient. But, from the 
general danger, the Court must hold, that if the attorney does mix 
himself with the character of vendor, he must show to demon¬ 
stration, for that must not be left in doubt, that no industry he 
was bound to exert would have got a better bargain. There¬ 
fore, without imputing fraud, a general principle of public policy 
makes it impossible, that this bargain can stand. 

For the defendant. —The difficulty upon Healheote v. Paig- 
non that it is impossible to find tne exact market price of 

an annuity, on account of the difference as to age, health and 
circumstances. The difference of value upon this evidence is 
not that great difference, to which Lord Thurlow alludes. 
With respect to the rule as to an attorney dealing with his client, 
it is of great importance to define it with exactness. So far as 
he is contracting with his client upon any matter, that might 
be the subject of his professional skill, there can be no better 
rule than that, which requires him to employ the extraordinary 
degree of diligence that he would employ, if contracting on 
behalf of his client with a third person. But is it to be applied 
to every other transaction ; for instance, the purchase of a horse, 
or any other subject, not involving that confidence in his judg¬ 
ment which introduces the rule, and upon which it is founded ? 
In Newman v. Payne the Lord Chancellor, with every disposi¬ 
tion to raise the rule as high as possible, left the transaction as to 
the horse where he found it; and did not bring that within the 
general principle. 

The Solicitor General in Reply. —^The circumstance, that the 
defendant was the attorney, is sufficiently brought in issue to put 
it upon him to get rid of it. Almost all the witnesses speak to 
his being the attorney, and his son in partnership with him. 
With respect to the objection, that the rule cannot extend to a 
purchase, which is not me subject of professional skill, as ahorse, 
the knowledge of the circumstance, that the client wants a sum 
of money, may be very convenient; and is therefore by no means 
immaterial even upon such a purchase. But this purchase was 
connected with the duty of an attorney to watch over the interest 
of the client, and warn her against an improvident bargain. The 
sale of the stock was with a view to the purchase of some an¬ 
nuity ; and it is all one transaction. 


(a) 2 Bn. C. C. 167. 
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Lord Chancellor.— This case is put first upon in- 1801. 

, eompnetency to make such & contract: Sdly, Upon the in- 
.sufficiency of the consideration; and the last ground is, that, 
if upon the mere incompetency or deficiency of the con- .Tw'm, 
sideration there is no ground for relief, yet in the relation 
of the parties contracting the Court can find a principle, 
upon which they will rescind the contract; though between 
parties not so connected they might have permitted it to 
stand. Attending to the third ground, there is enough in this 
case to authorize the Court to say, there is probable evidence 
of incompetency; and evidence oi some degree of insufficiency [ 273 ] 
of consideration, that can be felt, not as Lord Thurlow said in 
the case referred to, but as extremely material evidence, where 
it is to be connected with the third ground; whether that rea¬ 
sonable attention has been given to the interest of the purchaser, 
which under all the circumstances y^yes was bound to give 
that interest. But 1 go a great deal farther; for upon the 
transactions disclosed by the evidence it is fairly questionable, 
whether this case might not support a commission, not of luna- To support a 
cy, but in the nature of a writ de lunatico tnquirendo ; in which, 
it must be remembered, it is not necessary to establish lunacy ; 
but it is sufficient that the party is incapable of managing his inquirendo, it is 
own affairs. I do not say, all this fell under the view oijeyes ; sufficient, that 
if it can be established with regard to the acts of this lady : but*^pj5i]c of ma' 
it is not sufficient to protect a party against the effect of such an^nghisown 
proceeding, if it could be made out, that in visits such passages (i) 
in her conduct did not fall under the observation of those, who 
visited her; for the proceeding would be to protect her against 
what her acts might be, when such acts did fall under the ob¬ 
servation of third persons. Taking into consideration the cir¬ 
cumstance of the execution of the power of attorney, and the 
folly of what shr did, grounded upon the apprehension, that her 
income must be raised by any means, imbecility of mind and 
great improvidence are in this respect established ; and upon a 
trial, whether she was to be trusted with the general manage¬ 
ment of her affairs, which would take in the periods when she 
was in that situation, the probable result would be incapacity 
to that extent. 

With regard to the insufficiency of value, where the case is 
put upon mere inadequacy, no relation whatsoever sub- 
sistingbetween the parties, inducing one to repose confidence, 
and putting the other under the obligation of all the du^ that 
situation requires, it was stated by Lord Thurlow in those ca¬ 
ses, that you cannot affect the bargain upon mere inadequacy; 
unless it is so gross as to shock the conscience of any man, 
who heard the terms. That principle is loose enough: but it is 
one, by which Judges in £qui^ have felt themselves bound, 

(aj Moth V, Mmaod, atUCf vol. t. 845. * 
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and to act upon occasionally for the safety of mankind. There 
* is no pretence for saying, the inadequacy in this case is gross in 
that degree. If it stood therefore upon that ground merely, it 
would be very hazardous to rescind this transaction. But the 
result is, that there is at least a most high moral probability, 
that with that diligence, which I will not say deserves a higher 
character than that of reasonable diligence, better terms might 
have been obtained for this lady. 

i do not enter into the propriety of what was or was not done 
in former cases with reference to the market price of an annui> 

2 ^*—‘If such a case should arise before me, my mind will be 
istressed by a number of considerations, that have hung upon 
it for many years as to that class of cases. To say, in the case of 
a grantor of the age .of thirty, who has been covered with disease, 
probably affecring the duration of life, for many years, and in a 
greater or less degree, that is not to be considered with reference 
to the fairness of the bargain, is not easily reconcileable to reason. 
I am sure, it is not reconcileable to fact, even upon the Court’s 
own principle ; for when Lord Thurlow got the length of think¬ 
ing it htwith regard to insurance to consider that circumstance, 
it seems equally reasonable, that in determining upon the ade-? 
quacy of value he must look at the nature of the life itself: up¬ 
on the nature and circumstances of which the insurance turns. 
Another circumstance is to be attended to. What an annuity 
is wortli depends upon the circumstances of the party and the 
security. But it depends upon much nicer points; the prudence 
of the grantor j who may be in circumstances at the time quite 
unexceptionable. I cannot see, upon what principle it is said, 
the market price is to determine. In Heathcote v. Paignon 
the market price was reported to be six years purchase; and it 
was asserted in the Report, which made no sort of distinction 
upon the circumstances of the grantor, the nature of the securi¬ 
ty, the state of health, or any one fact, that would enter into 
tne consideration of a prudent purchaser, and even of an honest 
seller. The grantor was a young man, about thirty; but he had 
had two or three smart fits of the gout; and he was a young 
man, whose state of life, as to the duration of it, with reference 
to that circumstance, was one, at which no prudent man could 
shut his eyes, nor any honest man desire it. Therefore upon 
the ordinary cases of annuities I must enter into &e circum<r 
stance*; or say, that nothwithstanding all, Aat prudent and 
honest individuals would do out of Court, I mustdetennine upon 
the market price in all cases. 

But it is not upon the adequacy or inadequacy of value that 
it appears to me, this bargain cannot be held by Mr. jeyes. 
To state it not too high, I will state, that this lady had lived to 
a very advanced period of life; a period, at which the Court 
does not strain much in saying, the client is entitled to all the 
providence and care the attorney’s best and most active care can 
throw round her. Her affrirs and those of her husband had been 
under the cqre of the defendant. This Court cannot proceed 
upon those nice and delicate considerations in matters of {H’O? 



275 


Case!! in Chancery. 

perty, that would suggest to him, that as matter of moral, and 1801. 
therefore imperfect, obligation^ arising from that connection, 
there ought to have been upon his part a tendency not to dis- G*”®**^ 
cover that degree of tediousness and caprice, that made him Jetes. 
weary of the connection: but if he did discover it in that degree, 
he ought to have dissolved the relation between them. At her 
age, of itself entitling her to the protection and providence I 
ha\'e stated, she had suffered in her health to a degree established 
by the evidence. That that was known to the defendant is a 
fact too much in doubt to be asserted: but that her health was 
not very good at her years is obvious upon the whole of the 
evidence. Under these circumstances she had some improvi¬ 
dence about her affairs; or, as the defendant will say, an inclina¬ 
tion to augment her comforts. The mode she had adopted 
was, selling a house for an annuity. That transaction went off 
upon some difficulty as to the title. If the defendant, who cer-i 
tainlv did not mingle himself in that transaction, hud bought 
that house, and taken a conveyance of it, and being her attorney 
ip the article of selling the house had permitted her to take no-t 
thing but a bond for an annuity, I could not well permit that 
species of dealing. That treaty going off, another plan was 
thought of. I now give credit to this ; that it was her real pur¬ 
pose to bring the money produced by the sale of her stock to 
Northampton for the purchase of an annuity; though the evi¬ 
dence puts it in great doubt, whether she did not bring it for 
the purpose of spending it, as she wanted it. The younger 
yeyes was employed to go to London to sell out the stock. I 
do not examine, why he did not state to her, that that was very 
imprudent; no treaty for an annuity being entered intd; ho- [ 276 I 
thing appearing to show, it was a prudent act to permit him to 
bring it home, to lie dead in a chest, and to be acted upon by 
her improvider.ee. It is not to be forgotten certainly, that he 
was obliged to point out to* her how to spell her name when 
executing the power of attorney. It is necessary to say broad¬ 
ly, that those, who meddle vrith such transactions, take upon 
memselves the whole proof, that the thing is righteous. The 
circumstances, that pass upon such transactions, may be con¬ 
sistent with hone&t intentions : but they are so delicate in their 
nature, that parties must not complain of being called on to 
prove they are so. It appears Upon the account, that this mo¬ 
ney was duly rendered to her; and all the items of charge are 
not only unexceptionable, but very reasonable. Her purpose 
of buying an annuity, it seems, had taken vast hold upon her 
mind. It was part of die moral and imperfect obligation upon 
Jeyes^ to contend against her purpose as much as possible: 
this however is in some degpree excusable ; as persons dc not 
choose to advise against the inclinations of those they are ad¬ 
vising. The conduct of King and Gibson, the one endeavour¬ 
ing to purchase her property, the other persuading her to sell, 
is in a de^ee inconsistent v/ith their imputation of imbecility. 

But there is a wide difference between that transaction and that 
with yeyes. It is very difficult ior persons, in a moral and 
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1801. reasonable view having fair expectations of property, to deter* 
mine how to act. In me case of a person liable to a commi^- 
sion of lunacy, the feeling of a relation unwilling to take out a 
.Tbto. commission is not to to disapproved. The proposition of 
Gibson at the least was to give 60/. a year with landed security; 
and also to give Si. or 10/. more than any one else would give; 
and if that was the purpose, with a view to bring home that 
property into the pockets of those, who had the natural claim 
to it, it cannot be said, that transaction stands under the same 
circumstances, as if a stranger was to take that to himself. 
But it is very different, when it is the case, not of a sti’anger, 
but of the attorney, acting under the confidence placed in an 
attorney, in an instance in which, the principles of this Court 
entitle me to say, he ought to have acted with more provi¬ 
dence and attention than are required even in the case of pa¬ 
rent and child. 

[ 277 ] It has been truly said, an attorney is not incapable of con- 
Ruleasto an tracting with his client. He may for a horse, an estate, &c. A 
attorney con- trustee also *nay deal with his cestuy tfue trust; but the relation 
must be in some way dissolved: or, if not, the parties must be 
a toistee \irith much at arm’s length, that they agree to take the charac- 

his cestui/ gue tCTs of purchaser and vendor ; and you must examine, whether 
trust. (1) nil tjjg duties of those characters have been performed, faj lu 
the case of Fox v. Mackreth it was never denied, that Mack- 
reth might have purchased estate. When that cause was 
in this Court, I said, there never was an order more liable to 
objection than the order dissolving the injunction j for, inde¬ 
pendent of all the circumstances in that cause, this was proved 
upon the motion ; that, giving the defendant credit for every 
thing he insisted he was entitled to, the Court overlooked the 
circumstance, that he had money in his hands, due to the plain¬ 
tiff, beyond that for which he was suing at law. That case 
was decided upon these grounds ; that diough he might have 
discharged himself from the relation as trustee, he had not 
done so: on die contrary he distinctly stated, he would not con¬ 
clude any thing as to the character of trustee with regard to 
third persons ; carrying on the treaty as to Pa^Fs estate by 
surveyors paid by Fox ; and gaining intelligence at the ex¬ 
pence of the lestuy que trust. An issue was pressed, whether 
had not received enough for the estate ; though Muvkreth 
had sold it for more: but the question was not upon the fact, 
whether the price paid to /'’ffxwas sufficient, but upon the prin¬ 
ciple, whether under the circumstances, if Mackreth had made 
more, he had disentangled himself from that situation, in which 
every benefit made by him was to result to the cestuy que trust. 
The only fact was, whether he was disentangled from that situ- 

f aJ See Jf'MchcoU v. Ltnsrence, ante, rol. iii. 740. CamfAeU v. WaUeer, ante, 
vol. V. 678! parte Reynolds, ante, vol. v. 707. Rx parte Hughes. Ex parte 
Lyen. Post 

1(1) See the note to Wkichcete v. Isnurence, ante, vol. iii. p. 740.{ 
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tttion. The moment it was decided that he was not, it did not 1801. 
simify, whether the estate was sold upon fair terms between 
“ him and Fox ; for even a benefit arising by accident upon the 
’ principles of this Court should accrue to the plaintiff. The ar- Jetbs. 
guinent for an issue therefore went quite beyond the question ; 
and the case might have been decided upon that principle in a 
great measure free from the implication of fraud. 

With reject to the case of the attorney, I have no difficulty [ 278 ] 
in saying, jeyes might have dealt for this annuity: but he had 
two ways of proceeding; which this Court must have held it 
quite incumbent upon him, dealing with this lady, to attend to. 

If she proposed to him to buy it, he would have done well to 
have said to her, that Gihson would give more than ?iny one 
else; that it was his interest to do so; that he would secure it 
upon real estate ; that it was more fit for her to deal v ith her 
relation than her attorne}' ; and the transaction would have a 
better appearance in the world. It was natural enough that slu 
should answer, she would not deal with GiVm-o/;, but would con¬ 
sider herself only and her own comforts, according to Benycn'f. 
advice to her. Then it would have been right for the defend¬ 
ant to have declined it. Suppose she had insisted that hr 
should be the person; it would be too much for the Court to 
proceed upon delicacies such as these, and to say, he should not 
permit himself to contract with her. I'herefore I say, he might 
contract: but then he should have said, if he was to deal with 
her for this, she must get another attorney to advise her as to 
the value : or, if she would not, then out of that state of circum- 
.stances this clear duty results from the rule of this Court, and 
throws upon him the whole onus of the case; that, if he will 
mix: with the character of attorney, that of vendor, he shall, if 
the propriety of the contract comes in question, manifest that he 
has given her all that reasonable advice against himself, that he 
would have given her against a third person. It is asked, 
where is that rule to be found ? I answer, in that great rule of General ruk. 
the Court, that he, who bargains in matter of advantage with a 
person placing confidence in him, is bound to show, that a rea-niatter"of ad- 
sonable use has been made of that confidence ; a rule, applying vantapfe with a 
to trustees, attornies, or any one else. coi^^lenctTin^^ 

If that is the rule, see how this transaction proceeds. First, bound 
with regard to the security. This lady, at the age of seventy-to show, that a 
one, in ^ssession of stock, which had produced tms money, 
which therefore might have been in a certain way made a secu- onhat confi*' 
rity /fro Umto for the payment of the annuity, deals with aper-dcnce. (l ) 
son stated to be in very good circumstances, but of the age of 
eighty, with a large family, among whom that property will 
probably be parcelled out by distribuUon. He proposes abend 
as a security for her daily bread. Is that what a Court of justice 
can approve ? It would have been his duty, advising her as [ 279 j 
against a third person, to have said, that in the natural cobrse of 


{(1) The rule stid to be quiUi dear, 4 Desaus. Cha. Bep. 681.<1 
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1801. that person of the age of eighty« nine or ten years older 

ow/ than herself, might die in her life ; and she, surviving perhaps 
several years, would have to go, not to any specific fund, the 
Jsnii stock or the money, not even to G'i6son*s public houses, to 
which as a security she had objected, but to get administration 
As a cretUtor, or to follow the representatives. It was his duty 
to say that as against himself. But in other respects he did not 
exert reasonable diligence; for there was an absolute duty upon 
him to have made die most, not only of the circumstance of 
age, but also of the actual state in which she was. If he had 
been dealing to the best advantage with a stranger, it would 
have been his du^ to make accurate inqturies as to her state 
of health; and when proposing the purchase to a public office, 
but more especially to individuals, he should have gone on be¬ 
half of his client with all the informadon that would have given 
her any advantage. If he had made inquiry of those living with 
her, he must have learned the probability that there was some¬ 
thing more than a bilious disorder, and of a kind that might 
most materally affect the consideration. But the only inquiry 
was that which the circulation of the office paper produced. 
Is that reasonable and due diligence in such a case ? It appears 
to me a better bargain in the general case, to have taken the 
lower terms from the office than these upon personal security; 
for, in whatever way their Uability is formed, there is a re¬ 
gularity in their transactions, which is the foundation of their 
credit, and gives a value to their securi^, which that of indi¬ 
viduals will not fetch in the murket, if the market price is to 
determine. The opinions in evidence as to the value are worth 
nothing in this sense ; that they only calculate upon mere age; 
and take all lives of ^e same age to be of equal value. I will 
not say, whedier, upon the difference in the evidence as to the 
value, it is grossly inadequate within Lord Thurlow's meaning: 
but it was the duty of the attorney of this lady to get that 14/. 
a year for her, if he could ; and it was negligence not to make 
that inquiry which any man buying an annuity would have 
made. If the witnesses agreed that 50/. was enough, that 
would not be conclusive in favour of the defendant; for the 
substance of their evidence is, that the life was taken to be 
good ; and the defendant would have failed in this article, that 
he had not made advantage enough in the article of her health, 
280 ] as to which he must have been informed. In that respect also 
there is a ftulure of due diligence. By that negligence a stranger, 
if the transaction had been with a stranger, would have profited % 
and it follows in this Court, that, when you can characterize the 
conduct as negligence towards a stranger,-by which he obtains 
an advantage, the attorney becoming purchaser shall not hold 
diat advantage, gained by nis negligence. That is the principle, 
upon which 1 decide this cause as to the younger'; andl 

am satisfied by this evidence upon the question, whether the de¬ 
fendant is affected by the conduct of Jeijes the younger, that 
there is no distinction between them; and the weight of evi¬ 
dence is against tiie alleged dissolution of partnership. It does 
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appear that the defendant was unwilling to contract for this an- ISOl. 

nuity. That circumstance disconnects the transaction of Dt- 
cemher from the sale of the stock in November^ and gets rid of a 
great deal of imputation. Jxn* 

As to the relief, it cannot go quite to the extent of the prayer. 

It must be only a decree, that the 400/. must be repaid with 
interest. If I am to conjecture, I do not go the lengm of say¬ 
ing, this money was brought from London for the purpose of the 
sale of this annuity. It may be so: but if it is possible itmay 
not be so, I must consider it as converted into an annuity in 
December 1798. I cannot therefore charge the defendant to 
the extent of making him replace the stock, which would make 
some difference. The principle upon which I make the decree 
carries the costs with it. 


WRIGHT p. MAYER. lo 

Mr. Mansjield^ Mr. Richards^ and Mr. StaJiley.,for the plain- Motion to 
in a bill of discovery, moved, that an attorney may pro- 
duce certain cases and opinions of Counsel, and other papers duce papere 
in his possession, belonging to his client. of his client 

Mr. Lloyd.^ and Mr, Femberton., contra. —^This motion is 
fectly new. It is not an application, that the party may produce 
these papers ; but that these persons, confidential agents, may [ 281 ] 
produce these papers, delivered to them as attorneys ; and state 
confidential communications. They have answered all col¬ 
lateral facts; but they refuse without tne direction of the Court to 
produce any papers held by them as attorneys, or to answer the 
interrogatories as to any thing communicated to them in confi¬ 
dence. Tilt K'n f Uixon (njvs, decisive against this apjpli- 

cation. Wilson v. Rastall (b) turned upon the delivery being 
in confidence as a friend. The privilege is that of the client, 
not the attorney. 

Lord Chancellor.— —This motion is perfectly new. It 
does not follow, that it can succeed, even if the party could be A party might 
compelled to produce these papers; as I should think, without ^ pa- 
prejudice to argument upon it, she could. I recollect many pen connect- 
cases, in which, as part of tiie conduct upon which the reliefedwiththere- 
was to be asked, it was alleged, that the defendant had taken 
opinions, and they were in his possession ; and that was charged 
as a fact, connected with other circumstances of conduct, from 
which an inference could be drawn as to the relief to be 
given. In many cases the defendant may deny, that the pap'^s, 
the production of which is called for by the bill, (in this in¬ 
stance papers showing she meant to evade this covenant,) arc 
in her custody or power: but they are in her power, if in the 
custody of her attorney. 1 am not sure, however, that the mis- 

CaJ 3 Mr . 1687. 4 Term Bep . B . R . 753 . 
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1801. chief is not less than that, which would be the consequence of 
a practice of drawing out of die hands of attorneys papers, which 
their hands always in confidence. It is said in this 
Matxb. case, }^ou want only to produce the cases and opinions. It is 
not quite clear, whether that is not more mischievous than ad¬ 
dressing to them all these interrogatories ; for the motives, and 
the purposes, for which they are put into the hands of the at¬ 
torney, connected with the fact, that the opinions were taken, 
might msdce out, that the party did not mean to evade the cove¬ 
nant : but that would introduce a right to cross-examine as to 
facts certainly communicated in confidence. I am also struck 
with its being after publication; though honestly accounted for. 
But upon the other principle, that it is the privilege of the client 
and the public, and that in this Court anomer mode is open ; if 
it is not the fault of the party, I am of opinion, it would be too 
r 282 1 dangerous to call for papers put into the hands of an attorney 
No Svbpaita confidentially. I never heard at law of a Subpoena ducen tecum 
attorney, to produce the papers of his client. I re- 
to produce pa- member in a case of forgery at Durham a man served with a 
pers of his Subpoena to produce a forged deed. It has been sometimes seen 

client. It has jjj ^ criminal case; but that is not a precedent to be followed. 

been some- * » 

times seen in a . • 

criminal case ; The motion was refused with costs. 

but is not to be 

followed. (1) _ 


July 10. 


CHING V. CHING. 


An award can- UNDER a gpeneral reference of all matters in dispute, the 
ed^for m^ke w^***"®*^®*", a clergyman, had made an award, deciding all the 
upon a ques- questions. 

tion of l.aw Mr. Richards moved to rectify an error in Law; alleging no 

referred. other ground, but that the arbitrator had made a wrong decision 

upon a question of Law. 

Lard Chancellor- —If a question of Law is referred to an 
arbitrator, he must decide upon it; and though he decides wrong, 
you cannot help it. In a case lieforc Lord Rosslyn^ Mr. Mans~ 
field and I endeavoured to open an award on the ground of mis¬ 
take of the arbitrator; the question referred being as to the vest¬ 
ing of a legacy: but it was held it would not do. 

Motion refused, fa) 

("a) Price v. fFiOitme, ante, v(d. i. 365. {and note-I 3 Sro. C. C. 163. finox 
▼. Simment, ante, toI. i. 369. {and note.| Mtrgan v. JUiatker, Dick v. JtDBiyan, 
ants, vol. iL 15. 23. Emery y. Waee, ants, toI. r. 846. 


{(1) See Jbmdjimmis, 8 MEus. Rep. 3r0, and observe the fiicts of the case.} 
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COCK 9. RAVIE. 


1801. 

Jul^ 10 . 


THE plaintiff moved for a writ of Ne exeat regno Against the A \mt df JVe 
delendant Ravie under the following circumstances, proved by 

affidavit. undertaking 

Ravie ^ living at Birmingham^ was owner of goods, shipped for an indem¬ 
on board the Jane^ bound from Hull to Embdm ; which sailed 
from Hull; was captured by a King’s ship; and was libelled 
in the Court of Admiralty. Ravie^ proposing to give security, equitable dc- 
applied to the plaintiff, and the other defendant Smith, to be- in the 
come sureties, offering to give them an indemnity. They ac-debtart^llv 
cordingly became his sureties to the amount of 12,000/. They due. (I'i 
applied for the indemnity; and by a letter, dated the 2d of 
he proposes to give an indemnity, either by purchasing 
stock and lodging a security with them, or, by leaving the 
writings of freehold property stated to be subject to a mort¬ 
gage. Another letter, dated the 9th of Mat/, written by his 
partner, likewise speaks of the security the plaintiff had enter¬ 
ed into, and proposes, that Ravie^x brother at Hamburgh shall 
give security ; but in the mean time proposes to send the 
deeds. Another letter, of the 19th of May, says generally, 
that he will furnish the deeds to his attorney for the purpose 
of making the security. 

The affidavit then stated, that he is now about to leave the 
kingdom to go to Hamburgh. 

Plr. Romtllij, and Mr. Cooke, in support of the motion.-^ 

There is no case exactly like this: but the ground of these 
cases is, that there is an equitable demand. This plaintiff has 
Tinquestionably a certain demand in Equity. It does not rest 
merely upon their being sureties, though that would be suffi¬ 
cient ; but the e is an express undertaking to deposit these 
deeds, which would give an equitable mortgage. 'J’he estate 
being in mortgage, he could not give the legal estate. The 
only case that has gone beyond a positive debt, is, where there 
are unliquidated accounts, and the plaintiff states, that he be¬ 
lieves, the balance will be in his favour. 

Lord Chancellor.— Has it not always been a money dc- [ 284 ] 
mand? Do you recollect an instance of the writ being ap¬ 
plied to this sort of case ? 

For the motion.—Russell v. Ashy, (a) The performance of 
an undertaking is as much a duty ; giving a cause of suit: 

Prac. Reg. 289. The case of Alimony is analogous. In Par¬ 
ker V. Appleton, fbj the bill, though not stated very accurate¬ 
ly, must have been for a specific performance. 

Lord Chancellor.— Russell v. Asby was a clear moncde¬ 
mand. If, wherever the plaintiff has a cause of suit, that is 
taken to be a cause of equitable suit, and in that case merely 


faj Ante, vol. v. 96. 


(bJ5 Bro. C. C. 42r. 


{(D See the no4e to Ih Carriere v. Calorme, ante, voJ. iv p. 577-J 

VoL. VI. 29 
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1801*. you may have the writ, there is no distinction. In the case 
of Alimony there is the decree for Alimony ; and thereforejt 
is a debt by law due to the wife. In what sum am I to mark 
IUtis. this writ ? 

For the motion.—In the value of the indemnity, which is 
stated to be 4000/. In Russell v. Ashy there was no contract 
between the plaintiff and the defendant: the executor ifa truth 
owed the money, (v) 

Lord Chakc£ 1 .i.or.—^I remember a bill filed to make the 
principal in a bond p^ the debt. The party was going to Ame- 
rir.a upon the Ist of June ; and the bond would have been due 
on the Ist oi July. That was very strong; yet Lord Thurlow 
refused the writ. Suppose the next of kin file a bill against the 
administrator, praying this writ: though the whole property 
may be in the dominion of the administrator, you never mark 
the writ for more than has been actuallj'^ converted; which shows 
it to be in the nature of a bill for a debt actually due. Parker v. 
Appleton see ns to amount to no more than that they were part¬ 
ners in a joint adventure; and it was part of the project, that, 
when sold, the produce should be invested in American stock. 
Then the defendant was trustee of one moiety for the plaintiff; 
and the writ was marked for that. Suppose diis was an agree¬ 
ment for sale of an estate ; and the plaintiff had advanced 500/. 
part of the purchase money : could he have the writ marked for 
the value of the estate ? I am sorry for it; but 1 cannot grant the 
writ. 

Motion refused. 


( cj Clwmbers v. Mmciten. Post. Jvol. vii. p. 187.{ 


r 285 3 ——— V. GW^ILLIM. 

July 11. 

Order,that the MR. Hart moved, that the answer of Sir Henry Guoillim maj, 

Six Clerk may bg taken without oath ; and that the Six Clerk may be ordered 
weT^ithout""^® receive it without his signature; on the ground, that the 
signature : the defendant faJxnUnR hurry of going abroad had forgot to sign 
defendant hav. bis answer, 
ing ^nc 

foigot to sign The motion was consented; and the order was made, (h) 

it: the motion 

being consent- /■ b J Sir Henry Gwilb'm was appointed one of the Judges of the Supreme 
edto. (1) Couit at 

V. Lake, ante, 171. 


{(1) Jhmend v. M^ee et oL 2 Johns. Cha. Sep. 240.} 
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1801. 

Ex parte MATTHEWS. 

* JWy 11. 


THE petitioner, of kept a banking account with *4.todiBcharge 

Caldwell and Co. of lAverpool; and in the latter end of the 
1792, being indebted to Garland and Co. of Pool 1358/. 2s. ’id. b. procures 
for com sold to him by them, for the purpose of discharging his hanker C. 
that debt, directed Calkwell and Co. to give an order upon Bur- ^oi^^ndent 
/on, Forbes^ and Gregory., in London^ upon whom they drew, and partner Z>. 
and with whom they were engaged in paitnership, to accept a to accept a bill 
bill to that amount, drawn by Garland and Co. A tJic^iU 

drawn accordingly by Garland and Co. dated the 1st of yanna- ^ue, C. 

ry 1793, by the direction of the petitioner ; and by the direction and D. became 
of Caldwell and Co. was accepted by Burton., Forbes^ and Gre- 
gory. In March 1793, before the bill became due, Burton, Forbes, ed'tlfT. more 


and Gregory, became bankrupt; and also Caldwell vrA. Co. — than the 
7'he bill was not taken up. Caldwell and Co. were indebted to *roved 

the petitioner to an amount above 2000/. Garland and Co. against the es- 
proved the amount of the bill under the commission against tate of /?.; but 
Burton, Forbes, and Gregory. Afterwards, in 1796, upon an 
* inquiry previous to a dividend, as to what 6«r/oW and Co. ^ 

had received upon their securities since the proof, they stated, .4. not having; 
that since the proof they had received the whole debt from the 
petitioner; upon which the proof was expunged. C.^'inrespect 

Under these circumstances the petition, alleging that the pe- of the bill is 
titioner was deprived of receiving a dividend through Garland entitled to 
and Co. prayed, that the proof might be reinstated; and that an pj“g ^ 
order should be made for a dividend of 2s. &J. in the pound against the cs- 
upon the debt of 1358/. 2«. 2d. to put him upon a footing with tate of D. 

the other creditors. SjlnTeC 

Mr. Pemberton, in support of the Petition.—Mr. Romilly expunged was 
the Assignees. reinstated for 

The petition stood for judgment. benefit of 


r ^286 1 

Lord Chancellor. —The question upon this petition seems *- ■* 

to be, whether under the circumstances, the petitioner paying 
that demand of Garland and Co. in respect of which they had 
drawn upon Burton, Forbes, and Gregory, which bill they had 
accepted, and in respect of which Garland and Co. proved 
against their estate, had a right to say. Garland and Co. being 
paid by his money, instead of the security he gave them, should 
stand as trustees of the proof for his benefit; and upon the best 
consideration I can give it 1 think, he has that right. It is ne¬ 
cessary to consider it as to the situation of the petitioner with 
regard to Caldwell and Co. of Caldwell and Co. with regard to 
Burton, Forbes, and Gregory, and of Burton, Forbes, and Gre¬ 
gory, with rerard to Garland and Co. The petitioner, being 
a creditor of Caldwell and Co. procures them to i^mish 
Garland and Co. with the means of drawing upon Burton, 

Forbes, and Gregory. They drew accordingly; and the mo¬ 
ment Burton, Forbes, and Gregory, had given their acceptance 
to Garland and Co. the necessary effect was, that ^rton. 
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Forbes^ and Gregory^ in account against CaUhvell and Co. had a 
right to consider themselves as having a demand against Cald- 
well and Co. to the amount of their acceptance; and the effect 
of that was, that Caldwell and Co. had also a rig^t to consider 
themselves debtors to the petitioner, less than what they ow¬ 
ed him by the amount of this sum: for in effect they were bound 
to indemnify Burton^ Forbes^ and Gregory^ to the extent of 
their acceptance. Therefore if the petitioner in proving against 
Caldwell and Co. has carried to his debit the amount of this 
bill, then the petition is right. If on the other hand he has 
proved the whole debt against Caldwell and Co. not deduct¬ 
ing that sum, then he will not have a right to smnd in their 
situation against the estate of Burton^ Forbes^ and Gregory. 


Upon inquiry it appeared, that the petitioner had not proved 
in respect of this bill against Caldwell and Co. and the Order 
was made according to the prayer of the petition. 


Jvly 11. 13. 


ANONYMOUS. 


Upon amo^ Mr. Owen moved, that the Receiver should be at liberty to 

ejectment, and to charge the expense in his accounts. 
t> to defend an The Lord Ch ancellor expressed doubt upon it ; and asked, 
cjrcUnent, tlie why this person would not come, desiring to be examined peo 
inter esse suo. 

^ultand^coor motion. —Except in the case of a sequestration, that 

sentin]?, a re- has been done only in one instance, Angel v. Smith i where, in- 
being concerned, the Lord Chancellor took that course : 
it it was thought very novel. The common course is to re¬ 

benefit. (1) fer it to the Master; but not where it is clear. In this case 
the estate is devised to trustees, upon trust to receive the rents 
and profits, and to pay to a nephew 120 /. a 5 -ear until he mar¬ 
ries with coqsent of the trustees ; then to him for life ; with re¬ 
mainders to the issue of the marriage ; and if he should many 
without consent, or die without issue, then to the right heirs of 
the testator: this person being the heir. A decree was made 
^r carrying the will into execution; and a direction was given 
to take an account of the premises, of which he was seised. In 
1794 the Report was made; stating, that the testator died 
[ 288 ] seised of the very tenement which is the subject of this motion. 

The Receiver has been in possession from 1793 : the posses¬ 
sion of the Court by’^ its Officer. If he defends any premises 
of which he is not in possession as Receiver, tisis Order will 
not protect him. Notice of trial is given for the ensuing As¬ 
sizes at Hereford. AH the parties really interested are adult; 
and consent. 

Mr. Lloyd {amicus curi 'ss) said, the understanding was, that. 


1(0 See 9ree7i.0 4 ^ ▼. WiiUer. IJobna. Cha. Bep. fiO.f. 
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where there was a Receiver, no person would be permitted to 
bring; an ejectment, or take any other proceeding, without the 
leave of the Court; whoever did, would be committed. 

Lord Chakcellou said, he could not distinguish the case of 
a Receiver from that of a se(^uestration: why in the latter case 
a mortgagee, for instance, with a clear title to take possession 
must come to be examined pro intereste suo^ and not in the 
other. 


1801 . 

AnoimArs. 

Upon a se¬ 
questration a 
mortgagee 
nuist come to 
be examined 
pro interesae 
avo. 


Lord Chakcellor said, he would give the Receiver leave July 13 
to defend this ejectment; but would reserve the consideration 
of the costs dll after the trial: not approving a Receiver coming 
just before the trial, when it is impossible to have a reference 
to the Master, whether it is for the benefit of the parties that 
he should be at liberty to defend the ejectment. 

Mr, Owen saying, they could get the Report in time, and of¬ 
fering to go before ^e Master, the Order was made accord¬ 
ingly. 


ASTON n. LORD EXETER. .r«/y 11 . 1 .> 

Mr, Benyon for the plaintiff moved, that the defendant may be Where the bill 
ordered to produce and leave with his clerk in Court several ^ 

deeds, dated in 1690, 1701, and 1702, set forth in the answers, coverv, the 
and all other deeds relating to the premises, in aid of an eject- Court will not 
ment brought; and that copies may be produced at the trial j if«pon mot'on 
* the originals should not be produced. The bill prayed a disco- j,, pro«^cd 

very, and a Commission to ascertain boundaries. ing at Law 

The* Lord Chancellor expressing doubt upon this motion, 

Mr, Bell (amreus mentioned Worsley v. Watson; in 

which the bill stated a setuement, and proceedings at Law, and Court; any 
desired a discovery of that deed. The answer denied the pedi- prowed- 

gree; but admitted they had the settlement. A motion was Re¬ 

made, that they should produce that deed. Lord Rosslyn made cree. There- 
the order; and the cause was tried. That was decided upon the fore in such a 
general principle; that if the party entered into a discovery oftbatth^de”"’ 
bis tide, he would in all probability be forced to go to Law ; fondant should 
and it answered the purposes of justice. If he went to Law protlucc 
without that deed, he must have been nonsuited. tlu' uuafof an 

Lord Chancellor inclined against the motion ; alluding to ejectment, was 
the case of L^dy Shaftesbury v. Arrowsmith ; (aj deciding, that refused, 
the party was only entitled to the production of the deed under [ *289 ] 
which he clrnmed» distinguishing between a mere bill of disco¬ 
very in md of an ejectment, and a bill also praying relief in this 
way, followed up by a modon for a production in aid of an eject¬ 
ment, not under the control of the Court; proceeding in Equity 
and at Law for the sam<: thing. 


(a) AntCt vol. iv. 66 
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1801. Lord Chancellor.— I have looked into the order in the 

case of Worsley v. H'otson^ the 20th of November 1800. 'The 
^ bill was brought against four defendants ; stating, that Robert 
Lord Exetib. Frank was seised in fee ; and by indentures of lease and release, 
July 13. dated in 1734, he conveyed two acres ; stating the boundaries, 
and the limitations to the use of Elizabeth Atkinson and the is¬ 
sue of her body lawfully to be begotten; and upon failure of such 
issue to William Atkinson, his heirs and assigns for ever. The 
bill alleged that this deed was then in the possession of the de¬ 
fendant Mary Watson ; that Elizabeth Atkinson took possession; 
and continued in possession till her death, except of such part of 
which possession was taken by two other defendants; under 
" 290 ] whom Brown, another defendant, claimed by an under-agree¬ 
ment. Elizabeth Atkinson married Shatve ; and the premises 
were formed into one field. After the death of her husband she 
entered into an agreement to sell two acres ; which included a 
considerable part of the premises in the indenture. She died 
without issue in 1799- William Atkinson the younger died in 
her lifetime; and the plaintiff traced his pedigree from him. 
The bill then stated, that Mary Watson, under pretence of the 
will of Elizabeth Shawe, possessed herself of the deed of 1734, 
and of other deeds, papers, and writings, relating to the premi¬ 
ses ; that there was a great quantity of lime-stone on the premi¬ 
ses ; and three of the defendants claimed under contracts made 
with Mary Watson to take lime ; that the plaintifiP was desirous 
and intended to bring actions of ejectment; that he could not 
safely without the deed of 1734 and other title-deeds; and the 
bill suggested irreparable injury, before the actions could be 
brought, by the defendants taking the lime-stone. The bill then 
stated application to the defendant Watson for the deeds, and 
to the other defendants to desist from taking the lime-stone 
and committing waste; and contained allegations in support of 
the general statement ; particularly, that the defendant insisted, 
that a Recoveiy was suffered ; and contending, that could not 
be upon the efmet of that limitation in the deed. The prayer 
was, that she might produce and leave with her clerk in Court 
the deed of 1734, and all other deeds, papers, and writings, re¬ 
lating to the premises; and that the same may be produced at 
the trial of such action or actions as the plaintiff should be ad¬ 
vised to institute; and if it shall appear upon the trial, that the 

I tlaintiff is entitled, then tnat the deeds, papers, &c. may be de- 
ivered up ; and in the mean time for an injunction to restrain 
the defendants from getting lime-stone or committing waste ; 
th^Iaintiff waiving all forfeitures ; and for general relief. 

This bill praying a delivery of the deeds and also general relief 
is, upon the authon^ of Lord Hardwicke in Dormer v. Fortescue, 
(a) A bill, not of discovery, but of relief. Some cases intimate 
that if the bill was merely for the delivery of deeds, it might not 
be considered a bill for relief: I do not see why for there must 
be some decree, or decretal order, directing that delivery. 


CaJ2Atk.m. 3Jltk. 134. 
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The answer claimed title under this alleged Recovery, which 1801 . 
clearly could not furnish a question to be tried at Law; and it 
msisted further upon this fact; that the title deeds had got into 
’ the hands of an attorney, to enable him to carry into effect the Lord Exstek 
agreements with the persons claiming the lime>stone under the 
defendant Mary Watson ; and he, happening also to be the at- 
torney*for the persons claiming against her, had got the informa¬ 
tion in her service; which he made use of for the persons claim¬ 
ing against her; and the answer suggested a doubt, whether he 
had returned all the title deeds. After the answer an ejectment 
was brought; and then the motion was made, that the defendant, 

Mary Watson^ may be ordered to leave in the hands of her clerk 
in Court, for the plaintiff’s inspection, the deed of 17'34<, and all 
other deeds, papers, and writings, set forth in the schedule to 
her answer, and admitted to be in her custody, that the plaintiff 
may be at liberty to take copies ; and that the deeds, &c. may be 
produced at the trial of the ejectment brought by the plaintiff, 

(without any control of the Court.) The order was made, that 
Mary Watson do leave with her clerk in Court, for the plain¬ 
tiff’s inspection, the deed of 1734, and all other deeds, papers, &c- 
according to the motion: the plaintiff undertaking to return 
tlieni after the trial. 

With respect to this Order, first, I do not find, what thc 
deeds were, described in the schedule. But this motion, if the 
schedule contained any deeds, under which the defendant sought 
to make title against the deed of 1734, was granted directly in 
opposition to the decree of Lord Thurlow in Burton v. Neville^ (a) 
and the order of Lord Kosslyn in Lady Shaftesbury's case. My 
next objection to this Order is, that, though the motion for the 
discovery and production of the deeds might be right, because 
those deeds referred to in the answer might be considered as 
part of the answ T, the difficulty is, whether there is any case, 
in w'hich the bill being filed, not for discovery, but for relief, the 
Court acting upon motion orders the production in an eject¬ 
ment brought after filing the bill, and before the cause is heard ; 
and the Court not having the opportunity of directing what is 
proper, if anv proceeding at Law is necessary ; and this bill 
seems precisely that of Dormer v. Foriesaie ; in which both Lord 
Talbot and Lord Hardwicke thought, all the relief might be [ 292 ] 
given, which went to delivery up of deeds and an account of the 
rents, &c. In this case the Court secs, it is competent to decide 
on the question, as matter of Law, with or without the assistance 
of a case sent to Law. But if it is the course of the Court to 
take care both for the plaintiff and the defendant, tliat there shall 
be no surprise upon justice, was there ever a case requiring 
more strongly a production on both sides, before the matter g.. es 
to Law; when it is stated, that the plaintiff had got from the 
attorney of the defendant this information with regard to her 
own title, and this doubt was suggested in the answer, whether 
he ever returned all the deeds ? The authority of that Order I 


Caj Cited ante, v«ri. iv. 67. 
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1801. . question ; because 1 cannot find any case to that extent; and be- 

cause it goes a length, to which Lord Rosslyn refused to hctin 
the case of Lady Shaftesbury^ Lord Thurlow in Burton v. Ne- 
Lord Exitsb. ville^ and die Court of Exchequer in a case cited (aJ ^tx that of 
Lad^ Shaftesbury. My doubts therefore as to granting these 
motions remain. 

As to the motion in this particular case, there are otKer rea¬ 
sons against it. This is not a motion for the purpose of having 
deeds, a discovery of which is sought by the bill, produced in 
the Master’s office ; and where the Order for the production 
is made upon the ground, that it is only to complete tne answer: 
but it is in a case, where there is a bill and an answer, amotion 
to produce them, to the intent that they may be made evidence 
upon an ejectment brought, not under the view or control of 
the Court. The case is a limitation of various estates to vari¬ 
ous uses; and among them the plaintiff, claiming by descent, 
finds a title, that was never barred by intermediate acts. A 
term of ninety-nine years was created in 1690; and was there¬ 
fore run ou,, before the bill was filed. That term, the object 
of which was to raise portions for younger children, was sold for 
2000 /. It appears by the answer of Lord Exeter that a fine 
was levied ; and under that the ancestor of Lady Exeter sup¬ 
posed, he had become entitled to an estate in fee ; and all the 
other uses were barred. The plaintiff contends, that the fine 
gave no title ; and therefore claims the possession of this land 
from Lord Exeter^ in consequence of the effluxion of time du¬ 
ring which the title subsisted. They state, that Fernon^ being 
seised in fee of a great number of premises, has so destroyed 
[ 293 ] the boundaries, that it is impossible to ascertain them without 
the assistance of a Court of Equity. Their bill is upon this 
ground; that they want discovery, to decide whether there 
Duty of the must not be a Commission to ascertain the boundaries. Cer- 
tenantto kecp^jjijy Jt jg ^ duty upon the tenant to keep the boundaries ; and 
ries ^and Ae Court will aid the reversioner to distinguish them ; and 
Court will aid even will give him as much land, if they cannot he distinguish- 
the rcytmon- ed. ('aJ Lord Exeter^ being only seised of the freehold in 

wife, from whom he was divorced, is made the sole 
and, if they’ defendant. He states, that he is in possession ; that the fami- 
caBnot be ois- ly^ taking themselves to be entitled, have sold to, and exchanged 
dn^ished,^ Other persons: so that the premises are partly in his pos- 

M much land, session, partly in that of others. Under these circumstances 
they bring an ejectment; and say, it is ready for trial at JVor- 
cester; and upon motion they desire that that ejectment, not 
under the control or view of the Court, and in a case, in which 
the bill asserts that the Sheriff cannot deliver possession if the 
plaintiffs recover, the deed of 1690 may be produced, and all 
the subsequent deeds, and that they may be carried down to 
Worcester t and tins under an Order eff this Court; and where 
the defendant does not represent the inheritance of the estate. 

(a) Cited ante, vcl. iv. 69. 

faj p, 293.—The Duke tf Leeds v. The Earl'of Strafford, ante, vol. iv. 180., 
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1 doubt it; first, upon what I have said ; 2dly, because this 1801. 

, case under the circumstances differs totally from that, in which v-rv^ 
Lord Rosslyn made the Order I have stated. Abtoh 

®®otion refused Lord Exxtxs. 


(bJ See the next case. 


HYLTON ». MORGAN. 


July 11.13 


Mr. Thomson^ for the plaintiff moved, upon the answer, for where the bill 
.in injunction to restrain the defendant from setting up any out- seeks r^ef as 
standing term by way of defence to the ejectment brought by 
the plaintiff, or any other ejectment he may be advised to 1 ring, Court will not 
for recovery of the premises. Notice of trial had been g^ven. upon motion 
* Lord Chancellor. —^The doubt I have, is, whether the re- 
gular course of the practice of this Court is to be broken in at Law with- 
upon ; and that, which would be done all at once under a de- out Uie au- 
cretal Order, is to be made the subject of several motions. In ofjjn. 
proceedings under the control of this Court a production is or- court : any 
dered on both sides; and from that production a benefit may such proceed- 
arise to the party, with whom you are contending at Law ; as 
jn the last motion, there might be papers in the possession ot thority and 
the party applying, from which the identity of the premises control of the 
would ^pear. This is quite new practice. such™' 

Mr. Thomson^ in support of the motion., said, there was no the*Court 
svich question in this case ; which was merely a question of ti- would not on 
tie. The bill is filed on the ground of illegitimacy. This ap- 
plication is not for any thing that can prejudice the defendant’s stjuuhn^tenn 
title, or*aid the plaintiff’s; but is merely to have a fair trial ofsiiould not be 
the plaintiff’s right. The whole object of the bill is reducible sfit up by the 
to setting aside the outstanding term, which the defendant 
mits, in order to have a fair trial. That may be done in any ejectment 
stage of the cause. broug-iitbytJic 

Lord Chancellor. —'Fhis happens to be a clear case : butP^^'”' 
in many instances there must be vast inquiry and expense ; and I *294 J 
where the defendant has a right to be protected by the decree, is 
it not bad practice to let a party coming for relief, with regard 
to which he is to proceed at Law, proceed at Law, before 
he entitles himself to that relief? It is deciding the whole 
Equity of the case before the decree. Is the plaintiff to pick 
out his own mode of proceeding at Law : or is not the prin¬ 
ciple of such a bill, that the Court directs the mode of proceed¬ 
ing at Law under a decree? In general, till the decree the 
Court must suppose the parties to be litigating upon questiona¬ 
ble rights. Put the case, that at the hearing the Court may 
find it necessary to direct an issue ; or, if the trial should be by 
ejectment, to give special directions as to admissions, &’c. Can 
it be right, that previously to the decree an ejectment is to go 
on at the hazard of proceeding in the very manner the Court 
would have prohibited? I will not act in particular cases 
VoL. VI. 30 
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against tiie pracdce. There are two ways of proceeding. Vou 
may get a discovery in aid of an dectment: but if you will h^vc 
equitable relief to sud the trial of your title at Law, you must 
have that relief upon a decretal order prior to the trial at Law. 
Suppose, in the case in AtAyns faj upon this head of Equity, 
that, when the decree was made, and a production by both par¬ 
ties ordered, the person presumed to be heir at law turned out 
not to be heir, from papers in his own possession: would not the 
whole expense of the ejectment be thrown aw^ ? It will be 
found, that what has been the constant practice of the Court is 
founded in a ^eat deal of wisdom, when it is examined. The 
question now is, whether 1 should not stay the ejectment till the 
decree ; and then give such directions for a trial at Law as may 
be necessary. 

Mr, Lloyd (amicus curivc) said, that certainly was the prac¬ 
tice ; and ^is sort of relief never used to be given upon a motion 
prior to the decree. 

JviylS. Lcr//C hancellor.- i—This case is similar to the last. 

The bill is hied for an account of all sums of money received 
by the defendant, or for her use, on account of the rents and pro¬ 
fits from the death of William Morgan. It states the will, made 
in 1788; and the death of the testator; and the possession since. 
The motion is for an injunction, to restrain the defendant from 
setting up any outstanding term by way of defence to the eject¬ 
ment brought by tlie plaintiff, c*' any other ejectment he may be 
advised to bring, for recovery of the premises. This is also there¬ 
fore a bill for relief; which relief must be grounded upon some 
proceeding at Law. The party, without the control of the 
Court, chooses what his proceeding shall be ; and then he will 
probably drop the bill, and it will have the effect of a mere bill 
of discovery. If the party chooses to file a bill of discovery, be 
it so: but if he chooses to file a bill for relief, and take his 
chance of obtaining it, it is very difficult to make out, that the 
Court is to aid him in any step, meaning to drop the relief, and 
to make it a mere bill of discovery; but not apprising the Court 
of that purpose. In this instance it is a question of legitimacy. 
The fact is, he was a Fellow of a College; and it is stated, that 
he married; and his marriage was kept secret, till he removed 
to a College Living; and that there is no pretence' for illeg^ti- 
[ 296 ] macy. The plaintiff is a near relation of me fiimily. If as to 
the pedigree, as to which, I apprehend, a production would be 
ordered, it should happen, that any thing in the possession of this 
reladon of the family confirmed 1^ allegation, that this son was 
legitimate, is it the same thing, to send the party to try the 
question without any of those provisions, which would be se¬ 
cured upon an issue, ordering a production on both sides, ? 
The thing he is doing is part of tite relief; and he takes 
Ids relief piece-mehl, part by naotion, part by decree. The only 
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cases like it are, Bettison v. Farringdon^ (d) and The Earl of 1801. 

^ Suffolk V. Howard, (h) It is impossible to follow that last case 
in some points. The defendant made the deeds part of his Htltos 
answer; and upon that the Court seems to have ordered the Momaw. 
production, and upon principle»but they did that, I apprehend, 
upon the ground, that the answer offered it; and therefore it is 
not within Burton v. Neville^ (c) and Lady Shaftesbury's case. 

^dj Then as to the annuity, the Court seems to have thought, 
there was something very pitiable in it; and the cause does not 
go on, till a decree can be regularly obtained : but the arrears 
are ordered to be paid in that stage. It is impossible to follow 
so irregular a proceeding as that. In Bettison v. Farringdon^ 
whether the bill was for discovery or relief, the answer put an 
end to all possible claim; referring to a Recovery ; and the 
answer tendering to the Court a case, upon which they ;;ouid 
determine that the defendant’s legal tide did not require trying, 
the Court upon motion gave leave to look into diat. But 
the object in both those cases was, not to aid a proceeding at 
Ijaw brought without the view of the Court, but to prevent a 
proceeding at Law upon the defendant’s insisting it was unne> 
cessary. That is very different. A discovery and production in 
the Master’s office with that view is very different from a dis¬ 
covery and production upon a trial, not dinxud by the Court, 
and not under its control. So is a discovery in the Master’s 
ciffice with a view to see what, in the course of the cause retwn- 
ed in equity, is fit to be done. 

I am of opinion, therefore, that it is not fit to aid these ex¬ 
periments at law, after a bill filed, without the authority of the 
Court, and not under its view. Setting aside this outstanding [ 297 ] 
term is relief, and relief enough for you afterwards to go on for 
an account of rents and profits. 

The motion stood over, to give further vipportunity of looking 
into it; and it was not brought on again. 

("aj 3 P. ma. 563. r* J 2 P. mu. 176. (c) Cited, ante, vol. iv. 67. 

J Ijatlij Shafieabur^ v Jtvrowamith, ante, vol. iv. 66. 

DANIELL 0. DANIELL. How* 

July 14. 

WILLIAM Mantell by his will, dated the 2d of October Legacy aRer 
1761, reciting his marriage settlement, in pursuance of the jj^^**”* 
power therein, gave the whole share and parts of such stock, &uit of child, 
which he had power to dispose of, to trustees and thehr heirs, ren to be paid 
in trust after the decease of his wife, dying without issue l>y 
him, to pay his sister fane Daniell the interest of IXlOOf. out of sons, or the 
the stock during her natural Kfe; and after her decease the whole to tte 
principal or moduce of the siud 1000/. to be paid to her 
sons James Daniell and Francis Daniell^ share and share dike, lij] 
to their own proper use for ever ;< in case they should be living dme of (hn> 
at the time of wir mother’s decease: but in case cither of 

j 
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them should die before their said mother, then the whole prin¬ 
cipal or produce of the said 1000/. to be paid to the auivi\{jor 
of them, for his own proper use and behoof for ever; and also 
to pay his sister Margaret Sunderland the interest of 300/. out 
of the said stock duriiig her natural life j and her receipt to be 
a discharge for the same, without the control of her husband ; 
and the principal or produce thereof after her decease to "be paid 
to her (mild or children, if more than one, share and share 
alike ; and also to pay his brother Henry Mantell the interest 
of 200/. for life, and the principal to his children in the same 
manner: but in case Margaret Sunderland and Henry Mantell 
should die, leaving no issue, then to pay the interest of the 300/. 
and 200/. to his sister Jane Daniell for life ; and after her de¬ 
cease the principal or produce of the said 300/. and 200/. to her 
children, share and share alike, for their own use for ever: if only 
one, to that one ; and further reciting, that he was possessed 
of 2100/. Bank Stock 4 per cents. 1760, he gave to one of his 
trustees 100/. part thereof, and the residue of the said stock he 
gave to h’.s said trustees and their heirs; in trust to pay his 
mother Jane Mantell the interest of 600/. stock, part of the said 
stock, during her natural life; and after her decease to pay the 
said 600/. to his said sister Jane Daniell ; and as to the rest of 
his siud stock, in trust for his trustees to pay the interest, di¬ 
vidends, or produce, to his wife Mary Mantell during her life; 
and after her decease to his children, to be equally divided be¬ 
tween them : but if only one child, then the whole to such child, 
or to such child or children as she may be with child of, and 
born after his decease: but in case his wife shall leave no child 
or children of his at her decease living, then to pay the interest 
of400/. part of the said stock, to his sister Margaret Sunderland 
during her life ; and after her decease the said 400/. t6 be paid 
to her child or children, share and share alike, if more than 
one ; and to pay the interest of 1000/. other part of the said 
stock, to his sister ^ane Daniell during her life; and after her 
decease the said 1000/. to be paid equally between her said 
two sons James and Francis Daniell^ or the whole to the sur¬ 
vivor of them ; declaring his will, that as the said monies are 
in the East India Stock or Bank Stock, and to avoid dispute, 
those legacies and trust of payments on the division are to be 
paid in such proportion, more or less in the hundred pounds, as 
the said Stocks shall at that time produce. He appointed the 
trustees and his sister Jane Daniell executors. 

By a codicil, dated the 26th of January 1762, the testator 
gave his sister Jane Daniell 200/. to be paid out of his 4 per 
cent, annuities of 1760, upon the condition following; that his 
intent and meaning was, that the said 200/. should be appro¬ 
priated to the use of her youngest son Francis^ to put him ap- 
IK^n^ce to such trade as his mother should Judge proper; and 
directed that his said money should not be pmd till the time of 
his being put out apprentice or to a clerkship: but should he 
die before being put out apprentice, in that case the testator 
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gave the said sum of 200/. in equal shares, to his said sisters 
yaT*e Daniell and Margaret Sunderland for their use for ever. 

The testator died in 1766. His wife had no children by him. 
She married Thomas Colby ^ one of the trustees ; and died in 1799. 
Margaret Sunderland died in the life of Mary Colby having 
never had any issue, yane Daniell also died in the life of 
Mary Colby, yames Daniell and Francis Daniell were her two 
only children. Francis died in 1793 intestate, after the death 
of his mother ; leaving Anne Daniell^ his widow and admini> 
stratrix. 

The bill was fled by yames Daniell^ and Robert Hubble^ ex¬ 
ecutor of Mary Colby ^ against the representatives of Thomas 
Colby ^ the surviving trustee, and Anne Daniell ; praying a trans¬ 
fer to Hiibhle^ as executor of Mary Colby ^ of 400/. 3 per cent. 
Reduced Annuities, (the stock having been reduced by Act of 
Parliament) part of the said 1400/. Stock, and the dividends 
accrued since the death of Mary Colby a transfer of the 1000/. 
3 per cent. Reduced Annuities to the plaintiff Daniell and 
the dividends since the death of Mary Colby : or, in case 
Francis Daniell took a vested interest in one moiety, then a 
transfer of one moiety to the defendant Anne Daniell ; who, in¬ 
sisting that her husband took a vested interest, claimed 500/. of 
the Stock. 

A question suggested, that the 400/. did not fall into the resi¬ 
due, was given up by the defendants. 

Mr. Romilly., and Mr. Phillimore.^ for the Plaintiffs .—^The 
only meaning of the words “ or the whole to the survivor of 
them,” under which the plaintiff Daniell claims, is the survivor 
at the death. I'he testator speaks of the death of yane Daniell 
as happening after the death of his wife ; and if both are not li¬ 
ving, then he gives it to the survivor of them at that time, at 
which it was t' vest in possession. The 400/. not being given 
alter the disposition to the children of Margaret Sunderland 
must be considered in the event undisposed of. 

Mr. Sutton., and Mr. Roper., for the Defendants. —As to the 
1000/. Stock, i'V'iwM AJawit*//having survived his mother was 
equally entitled with his brother. I'he best mode of constru¬ 
ing that part of the will is to look to other parts, to see what 
was meant by the word “ survivor.” He meant, that if neither 
should die in the life of the mother, both should be equally en¬ 
titled : if one should die in the life of the mother, his repre¬ 
sentative would not be entitled. The plaintiff's construction, 
taking any other period, must stand upon conjecture. There is 
no reason, why this sum should go to these young men in any 
other way than the prior sum of 1000/. 

The Master of the Rolls.— There is no doubt upon either 
question. First, the 400/. is clearly undisposed of. ^s to the 
1000/. the only question is, to wnat period the survivorship 
relates. There can be no doubt upon that, when we see the 
limitations, first to the widow for life, then to the children: if 
no child, then to Mrs. Daniell for life ; then equally between 
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1801. her two sons, or the whole to the survivor of them. It is cl^ar, 
he meant the survivor at the time of the division. He did'not 
conceive that would take place, till both his wife and Mrs. 

Daitzxu. Danietl were dead. He conceived, the deaths would happen 
in the order of the limitations. The mode, in which he dis¬ 
poses of the other sum, confirms, instead of opposing, this con¬ 
struction ; shewing, that the period of division was the period, 
at which he intended it to vest. He had the same meaning as to 
this fund. He, who is alive, when the division is to take 
place, takes the whole of the capital; which must be transferred 
accordingly to the plaintiff Daniell; and the 400/. Bank Annui¬ 
ties must b^ transferred to Hubble. 


July 7.13. IS. MA WSON u. STOCK. 

A separate IN February 1 796, a commission of bankruptcy issued against 

somrinjf to StOt,k. Afterwards, a proposal being made for a com- 

sonie credU position at 8s. in the pound, by a deed, dated the 30th of April 
tors, who had 1796, reciting the bankruptcy, and that Stock had proposed, and 
deed'of co^ his creditors had agreed to accept, a composition ot 8.v. in the 
position, a pound in full discharge of their said respective debts, and in con- 
plater advan- sideration thereof had agreed to release and discharge Stock.^ his 
otoer credito^ heirs, executors, and administrators, estate and effects, of and 
wouW^hav'e ”from the debts so to them due and owing from him, and also 
under the to join in a petition for superseding the commission, and that 

deed, and Stock had upon the date or the deed delivered to his creditors 

knowicdffir** three promissoiy- notes, signed by his sureties, Sabine., Newby^ 
cannot be en- * and Norton., for 8s. in the pound, it was witnessed, that in con- 
forced. sideration of the premises the said creditors for themselves and 
r *301 ] parthers did release to Stocky his heirs, executors, and adminis¬ 
trators, all actions or causes of action they^ ever had, or could oi 
might thereafter have, for any cause or thing previous to the date 
of the said commission ; and for the considerations aforesaid the 
said creditors relinquished and gave up to Stock., his executors, 
administrators, and assigns, all and singular the stock in trade, 
household goods. See. book debts, and other debts and sums of 
money, due, owing or belonging to him, from any person or 
persons whomsoever, and all bonds, bills, notes, and other securi¬ 
ties, for the same, and all other the estate and effects whatsoever, 
oi Stock, whereof or wherein he or any person or persons in trust 
for him or for his use was or were seised, possessed, or interested, 
on the day of the date of the commission, or upon any day since, 
and all benefit and advantage whatsoever, to be made, had, or 
derived, thereby and therefrom ; with a covenant to join in a pe¬ 
tition to supersede die commission; and a proviso, that Stock 
would indemnify the assignees and his creditors from all charges, 
8cc. respecting me deed of compositioh. 

At the date of die deed of composidon the bankrupt was in¬ 
debted to Mawson to the amount of 2231/. 49. lOd.; and had 
givea him bills and notes for securing part, viz. 1107/. Ss. Si/. 



Caaeb in C«an6eiiy. 

Mawson ]»Y>ved and received a dividend of 8«. under the deed 1801. 
Vpon the whole sum o£ 2231/ 4s. 104. Afterwards he re- VvV 
ceived 20s. in the pound i^n (me of the bills, and diluent 
sums upon the others ; and as he insisted upon retaining to the stws. 
extent of 12 * . in the pound, the commission having been supetv 
seded, Stoci brought an action against him fpr the amount of that 
dividend ; which he recovered ; and a motion for a new trial 
was refused, (a) 

The bill was filed by Mawson ; praying an injunction to stay 
proceedings in that action ; and that an agreement mentioned in 
the bill might be declared binding, and be carried into execution. 

The bill stated the agreement, dated the 23d of May 1796, and 
signed by Mawson and four other creditors; reciting the deed 
of composition, as bearing even date therewith; and that 
previous to the delivery of the notes for the compositio'^ it was [ 302 ] 
agreed, that the holders of such bills and notes as were then be¬ 
come due, and were fully paid, should deduct the amount of 
such bills and notes from their respective debts, and receive the 
composition only upon the residue ; and that the holders of such 
bills and notes as were not then due, or not then fully paid, 
should give an undertaking to refund 8*. in the pound upon the 
amount of such bills and notes as should be afterwards respec¬ 
tively paid in full, so soon as the same should be received; and 
that no bills or notes should be compounded without the con¬ 
sent of two of the sureties. 

For the plaintiff it was proved, that, though Stock was not a 
party to the agreement, the instructions were given in his pre- 
sence and hearing; and with his consent and approbation. The 
agpsement was prepared by the attorney, who sued out the com¬ 
mission, and prepared the deed, and was signed by the plaintiff 
and four other creditors, upon the proposition of oiie of the sure¬ 
ties. It was ii)*^ended to bear even date with tlie deed ; and a 
blank left for the date was afterwards, but before the signing 
filled up, but by mistake dated in May^ instead of Aprils 1796 : 
but it was understood, that the whole constituted but one trans¬ 
action ; and the agreement was considered as incorporated in, 
and explanatory of, the deed. The plaintiff compounded one of 
the bills with the consent of two of the sureties and of Stock. 

The sureties withheld the notes for the composition for several 
months, in consequence of the bill holders refusing to sign such 
agfreement. The plaintiff received the amount of some of the 
bills ; and paid according to the agreement the 8s. in the pound 
to Stock's shopman; who gave a receipt. 

Henry Hogarth proved the agreement, &c.; and stated, that 
in May 1796 William Wallis came with Stock to Ae plaintiff; 
and produced some deeds and papers. The pluntiff said, it 
would take a long time to read them; and would not sign tiicm 
without reading; though pressed: but Wallis saying, he would 
not call again, and die commission must be proceeded in, and 
Stoci saying, he and his &qiily would be ruined, if the plaintiff 
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1801. did not sig;n, the plaintiff asked IVuilis^ whether, in case he should 
would stand exactly in the same situation as if the Cora- 
mission had gone on. Wallin answered, “Yes, most assuredly 
Stock. * upon which the plaintiff signed; expressing, that he did so, re» 
[ *303 ] l)^ng upon that. Stoti frequently applied to the deponent to 
prevail upon the plaintiff to sign the deed and the agreement. 

The defendant by his answer denied, to the best of his know¬ 
ledge and belief, that any such bills, notes, ^c. particularly of 
the^ plaintiff’s, were not due at the date of the bankruptcy; and 
believes they were due at the date of the deed; though some 
were not fully paid. He has heard, that the agreement of the 
23d of May was entered into ; but denies, that such agreement 
was prepared, or entered into, or signed, at the instance or re¬ 
quest of the defendant; or that he was privy to such agree¬ 
ment. He denies, that it was the general intention, that the 
bill holders should retain the bills, and pay the 8.?. ; and 

that it was understood by him or his sureties, or, as he knows, 
by his attorney; stating, that the other bill holders delivered 
up their b:’ls, b?c. He admits the receipt of one of the bills by 
the plaintiff, the payment of Bs. in the pound, and the receipt 
given by his shop-man ; and that it was with his privity, but 
not with any intention of ratifying the agreement; but by the 
advice of the attorney; who desired the defendant to take any 
thing he could get as an acknowledgment. He denied, that it 
was the intention of the deed, that the bill holders should be 
in the same situation as if the commission had gone on ; or that 
the agreement was incorporated in or explanatory of the deed. 

Some of the bill holders, who upon executing the deed of 
composition gave up their bills, were examined by the defen¬ 
dant. 

This cause, having been fully argued by Mr. Romilly^ and 
Mr. Heald^ for the plaintiff, and Mr. Mansjield^ and Mr. Leack^ 
for the defendant, stood for judgment. 
fuiy 18 . Lord Chancellor. —^Upon the decision between these par¬ 
ties at Law I formerly had some doubt, whether the case was 
properly decided; but that opinion was hastilv formed; for 
upon the best consideration I am clearly of opinion, that under 
the circumstances disclosed to the Court of Law that judgment 
was right. The case did not bring before that Court a great 
variety of circumstances, that have appeared in this cause. The 
[ 304 ] existence of the agreeinent, the circumstances of the conduct of 
Stocky ^leged by mis bill to have taken place, which could have 
raised in the contemplation of that Court any question upon the 
Equity, which in an action for money had and received might 
have formed ^ a ground of defence, were not disclosed; but the 
simple question was, whether the effect of the deed of compo¬ 
sition was such, that Stock had a right after the execution of 
tiiat deed to recover. This bill does not proceed upon any 
g^una alleging that that decision was wrong. I think it was 
ri|^^ upon the following grounds: 1st, that there was a com- 
xnissitm of bankrupt taken out against Stocky that produced 
pro<d of debts for creditors of different descriptions : creditors, 
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who held no bills : creditors, who held bills ; and creditors of 1801. 

, the description of Minvson^ holding bills for part of their dc- 
mauds, and not for the residue. Under those circumstances Mawsok 
*thc bankrupt •seems to have been anxious to have the comrais- Stock 
sion ..upersi ded ; and he proposes, according to the case in tlic 
Court .of Common Picas, and without reference to the addi¬ 
tional circumstances before this Court, a deed of composition. 

Tf’C creditors sign the deed; and give him a full discharge 
from all their demands ; releasing him and his estate entirely 
as against ail their demands ; and they agree to assign all his 
estate to him, and to assign over all their securities; and I 
' inentioa it, because I do not think the word “ bills,” as it 
stands in that part of the deed, has the sense the Court of Com¬ 
mon Picas put upon it; for the words arc due and owing to 
himand these bills are for money due and owir.g from him. 

It is impossible to say the bill holders, both with regard to 
the bankrupt himself and the other creditors, could hai e a right 
to rcceiic more than 8.v. in the pound. The bill Jiolders 
are f)f two descriptions: 1st, holders of bills, upon vviiich the 
bankrupt would be primarily liable, and bound to indemnify 
the other persons, whose names are upon the bills ; and ot'tiers, 
holding bills, under wdiich, though he is liable, other persons 
are primarily liable, and bound to indemnify him. As to the 
first class, v*herc bills drawn for the accommodation of the 
bankrupt were accepted, or where he was the acceptor with 
effects, and liable to indemnify all the other persons, the 
necessary conscqucjicc of this operating as a release would be, 
that, when the bankrupt paid «v. in the pound, if the holders 
went to the acceptor for the bankrupt’s accommodation 
fo- the remaining 12'-. though the holders had given him a dis- [ 305 ] 
charge in full, and so as to make him a new man, that acceptor 
paying the 12.s.h' the pound would have had an unanswerable 
demand against the bankrupt for that 12.9. Therefore against 
the faith of that transaction that demand is brought down upon 
the bankrupt; when the discharge was given for 20.9. It has llcUl in bank- 
been held in bankruptcy, that after a voluntary discharge from that al- 
the whole debt h-y agreement, (I do not mean by an Insolvent 
Debtor’s Act,) the creditor cannot make use of a security he has .{rr'-cmi nt the 
against third persons, where the effect would be to set up again, crcflitor can- 
though in another form, and in the shape of the demand of 
other person, the bankrupt’s liability. This would not hold, againstthird 
where the bankrupt was not primarily liable. Where the bank- persons; 
rupt is drawer, and the acceptance is upon the credit of effects 
in the hands of the acceptor, the general effect of a release of to make tiie 
the drawer would not release the acceptor: for it would be pro party diyhar- 
tanto relieving the acceptor, and no prejudice to him whats' c- thou^h^in 
ver. The question then would be, not whetlier the acceptor another form 
might say, the holder should not recover against him, hut and in the 
whether the drawer having paid 8s. might not say to the 3ccep-®^^^”^ 
tor, “ You shall not pay, except for my benefit.*’ Upon that another per 
view the observation is just; when it is said, they assigned all son. 

^his estate to him. Then it bomies to tliis question: Can you in 
VoL. VI. 31 
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an action so mixed, containing so many different equities, say, 
one thing was meant as to one bill holder, and something very, 
different as to another ? There is nothing in the instrument, 
showi^ such a distinction was intended ; and I think it was 
not. That is one of the inconveniences arising from the doc¬ 
trine, that you may set up in answer to the objection for want of 
notice to the drawer, that there were no effects in the hands of 
the acceptor. There never was a decision, with a view to pub¬ 
lic policy, more mischievous. Upon that doctrine a great part, 
if not the whole of the mischief of accommodation paper, short 
in its consequences only of the mischief that would follow 
any attempt at this day to cure it, is founded. 

Under these circumstances, I think the decision at law i* 
right. It was objected, that, if so, there is no ground for relief 
in this Court; because the case stated by the bill would have 
formed a defence at law. If the case made by the bill could be 
made out in point of fact, 1 think it would be a defence at law. 
The action was for money had and received, founded upon the 
equitable title to receive; and therefore defeated by the equitable 
title to retain. If this case had been proved at law, I do not see 
how the plaintiff could have recovered. The case insisted upon 
at law was, that the intention of all parties was, that, let the 
consequence to the bankrupt and the other creditors be what it 
might, the bill holders should be left in possession of a right to 
work out payment of 20s. in the pound ; that it was generally 
understood by all the credito’-s; and therefore a fraud upon 
none; and, if not generally known, the plaintiff at law had 
stated to Maivnon what was tantamount to a declaration, that 
such was the intention ; and that he executed the instruments 
under the confidence created by the assertion, that.the con- 
.sequence of his executing them at the desire of Stock would lie, 
that he would be able to recover against all the bill holders, 
until he should be satisfied 20f. in the pound; therefore in 
Equity Stock is bound to make good that representation ; and 
the deed in Equity should be read accordingly ; and therefore 
it was against conscience, that he should recover contrary to 
that; and that he should be heard to say, the deed had a dif¬ 
ferent effect from his representation. But the proposidon, so 
stated, embraces two facts: 1st, Whether Stock made any re¬ 
presentation, upon which Mawnon proceeded r 2dly, Whether 
It was a representation, that entitles Mawnon to say all he has 
now suggested ; not only, that it was intended* by Stock and 
Marvson ; but that-SIfoci undertook to assure Mavoson^ he might 
act upon it, a$^ if all the creditors knew it. I express it so; 
for it is impossible to deny, that, where a Im-ge body of creditors, 
paiily consisting of bill holders, having a right to apply^ not 
only to the common debtor, but also to others, all enter into a 
deed of composition, by which all on the face of it accept ftr. 
in die pound in absolute discharge of their demands, it is not 
competent to a particular description of creditors to go into an- 
nother room, and say, that with the debtor they make a fresh 
agreement for their bracfit; that, though they have absolutely. 
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discharged him in the presence of the others, yet by the separate 1801. 

• agtecment they will Wd him so engaged to them, that they 
shall receive 20s. in the pound ; and so to bring upon him the 
claims of others, from whom they receive that; though the stock. 
other creditors think him absolutely chscharged. That is a 
fraud dpon the policy of the law, and upon the other creditors : 
a fraud upon third persons, of which, it has been uniformly [ 307 ] 
held, that the debtor may take advantage. 

If it stands upon the deed, and it does not appear that other 
creditors knew of it, it is very difficult either in Law or Equity 
to sustain the case of the plaintiff. It is to be observed, this is 
' not a deed, atU.ching upon a man untouched by any process at 
Law, but upon a man at that moment under a commission of 
bankrupt. The case must be considered with regard to all the 
circumstances attaching upon that situation. Upon the answer 
it appears, the transaction was in April and May; and the com¬ 
mission was not superseded till November. The petitioning 
creditor was one of these bill holders. That creditor could not 
possibly agree to supersede the commission, taking more upon 
his debt than any other creditor, whatever his security was. 

Also, if a creditor, a bill holder, had been paid part of his de¬ 
mand by any person, whose name was upon the bill, and who 
would have a right to say, he had paid as surety of the bank¬ 
rupt, that creditor might come at any time, desiring, that the 
proof should not be struck out, but should remain in trust for 
his benefit. These circumstances were not sufficiently attend¬ 
ed to. It was absolutely incumbent upon the bill holder to 
make out, that there was such an agreement, not only between 
him and the bankrupt, but between the bankrupt and ail the 
creditors; and all the Judges go upon this ; that unless all the 
other creditors knew of it, it would be a fraud; and then Maw- 
son could not retain what he had received upon these bills. 

The fact, charged in the bill, that the intention of the parties 
to the deed was, that such of the creditors, who were bill hold¬ 
ers, should be put in die same situation, as if the commission 
had proceeded, is a fact, of which the deed is so far from being 
evidence, that it is evidence to the contrary; and there is no 
evidence connecting the transaction with die bill holders with 
the knowledge of me other creditors; much less, connecting 
it as the efl^t of their intention, that the bill holders should 
have that advantage. Stock by his answer says, it was not the 
intention; and he carries his denial to a length, that surprises 
me, considering the evidence. He must have known, as I am 
satisfied his sureties knew, that there was an agreement with 
the bill holders to that effect. If the agreement was prepmed 
without his knowledge, and thereby a demand was raiseu [ 308 ] 
agmnst him, which the bill holders would not have had^under 
die rdease itself, that was an act, that could not be done* with¬ 
out a special authority from him, or subsequent approbation. 

But stiU, if the general crethtors did not know that transaction, 
and did not mean that the deed should operate one way as to 
them, and another way as to the other creditors, the policy of 



306 


Cases in Chancery. 


1801 . 

Mawsos 

V. 

Stock. 


[ .S09 ] 


the law will reach the transaction, whatever the intention oi 
Stock might be ; unless there w'as a distinct undertaking, if such 
a thing could be, that no question upon the policy of the law 
could ever arise; and there might be, 1 think, that distinct un¬ 
dertaking, which would have bound him so that he should not 
say, the other creditors did not know the transaction, /Gid had 
no* suth intention. But the evidence docs not amount to that 
by any means. It is incumbent upon the plaintilF distinctly to 
prove that such was the intention of the other creditors, when 
It is distinctly denied by the answer. It is clear, the deed and 
the agreement were intended to bear even date, and were pre¬ 
pared tog.;ther ; a circumstance, that induces me to beliet e the 
creditors did not know this ; for then the transaction, if fair, 
ought to be by one deed ; and it could not be fair to leave these 
creditors the chance of getting 20.s. in the pound; the conse¬ 
quence of which would be, that Stock would not be discharged. 
Suppose the plaintiff had read the instruments, and had col¬ 
lected an assurance from them, that he was to stand in the 
same situation as if the commission was to go on : still, if he 
acted upon that assurance, so collected by himself, he could 
not have held the benefit of that bargain, unless the other cre¬ 
ditors knew he had acquired it. Upon Hogarth's evidence it 
may he asked, how could Stock be totally ruined, if Maivson did 
not sign the writing upon that day, unless there was something 
more in it than what Stock says ? It is impossible, that the 
question he states afterward! could have been asked, unless 
consequential u];on previous communication; and it is singu¬ 
lar, when the act to be done was to have the effect of superseding 
the commission. The evidence, state it as high as you will, 
comes only to this ; that Mawson wished to have an assurance, 
that the deed would place him in the same situation, as it the 
commission was not superseded. I am willing to go the length, 
though there is but one witness against the answer, of saying, 
that there is evidence enough in the circumstances to authorise 
me not to belie^■e the defendant, and to take it, that Wallis did 
with his privity give the assurance to the extent mentioned in 
the deposition : but the question results, whether these credit¬ 
ors can take the benefit of a separate agreement: the plaintiff 
not proving, though loudly called upon by what is put in issue 
and what passed in the Court of Common Pleas to prov'e, that 
he was acquiring these benefits for himself with the knowledge 
of the other creditors. In that he has totally failed. 

With this view of the case 1 am of opinion, that upon the 
policy of the law this bill cannot succeed. I have gone fully 
into It; that the ground of my judgment may be understood. 
The defendant upon the Equity airising out of the situation of 
the other creditors, not founded upon any thing righteous as 
between him and the plaintiff, has a right to say, the plaintiff 
cannot succeed in this bill. Though I dismiss the bill, yet 
upon the answer, coxmected with all ^e evidence, I do not dis¬ 
miss it with costs. 
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H Y indentures cf settlement, previous to the marriage of In a case botk 
Kt^trudd Fair and Ann Buller, dated the 26th of April SSiSn'b*' 
lhei»prtune of Ann Bullet^ consisting of several funds, amount- t^e wHl ofa ^ 
ing in the whole to 3500.'. were directed to be paid to trustees ; parent as to 
and Reginald Foie covenanted with the trustees to do all 
for empowering them to receive the said monies ; upon trust to younger cnUd- 
invest the same in lands of inheritance, to be settled to the use rcn under a 
of ReffinaUi Foie for life, without impeachment of waste ; re-a 
mainder to •^nn Buller for life ; and after their deceases to the 
use of all and every such child or children as they should have, a third subject, 
in 5 -uoh slides and proportions, and at such times, and under stock xostedm 
such restrictions, as Rei^inuld Foie should appoint by deed or 
Avill ; and for want of his appointment, according to the ap- tion ot the w ill. 
pointinent of Ann Built r, surviving him ; and, in default of ap- The ques- 
pointment, then to and among all and every such child ^”d 
children and their heirs, equally between them, share and * share schedule 
alike, as tenants in common, and not as joint tenants, in case written by the 

there should be more than one ; and in case tJicre should be no tx^htutor hubs..- 
- , , . out nt to tiic 

such child, upon other trusts ^ ^viil could be 

The sum of 950/. part of 1071/. Sj. 7d. one of the trust adiimtcd, was. 
funds, w'hich was paid to the trustees, was laid out in the pur- decided, 
chase of the manor of Cot lei (^h ; which was conveyed to the [ *•‘^10 . 
uses of the settlement; and the remainder of that sum, after 
defraying the expenses, was received by Reginald Foie, Ann 
Foie died in 1758. I'he issue of the marriage was five children. 

Another part of the funds, to the amount of 1000/. was paid 
to thp trustees upon the 24th of March 1761, and was invested 
in their names in 1025/. 12-v. \0d. 4 per cent. Consolidated 
Annuities. 'Ihe sum of 1385/. 14.y. '6id. all that was received 


upon the remaining trust funds, was received in 1764by 
naid Fole^ and was mixed with his own money. 

Reginald Foie by his will, dated the l9th of March 1767^ 
after several specific legacies, and giving his chambers in the 
Temple to his eldest son Reginald,, gave Alary Collvis an annuity 
of 6/. for life ; for the payment of w’hich he charged all his es¬ 
tate and effects both real and personal. Then reciting, that his 
aunt Hawkins had promised to give him 20001. of which sum 
she had already advanced him 1000/. in assured confidence 
that she would fulfil the said promise, he gave his daughter Ann 
2000/. and to his daughter Sarah 2000/. to be paid at the age 
of twenty-one, or marriage, provided with the consent of his 
executors and their aunts; ii without consent, he revoked the 
legacy; and gave the same equally among all his other child¬ 
ren, share and share alike. He gave his son Charles Mcrice 
2000/. when twenty-one; and to his son Edward 1000/, 
when twen^-one ; assigning the reason of the difference, that 
his aunt Hawkins had lately assured him, that the 1000/. re> 
maining, before mentioned as unpaid, she had by will given to 
Edwardi and had also obliged him (the testator) to promise 
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1801. in writing to ^ive the said 1000/. if it came into his [>osses> 
sion, to ms said son ; directing it accordingly to be paid in that 
^ event to his smd son. The maintenance and education of his 
Lord SexsBs. children during their minority he directed to be taken from the 
whole produce of his real and personal estate ; always taking 
care, ttiat the expenses did not exceed the growing prcrHts. 
[ 311 ] He also empowered his executors to sell, if they think proper, 
his chambers in the Temple^ and also, if necessary, the manor 
of Cotleigh i and to apply the produce during his son Regi- 
nal<Ps minori^ to any use or purpose they should judge would 
be for his benefit and advantage ; and he empowered them to 
lay out any nart of his said younger sons’ respective fortunes, 
during their respective minorities, to any use or purpose for 
their respective benefit and advantage. All the residue of 
his estate and effects both real and personal, not before devised, 
after parent of his debts and legacies, he gave and bequeath¬ 
ed to Reginald^ his eldest son. 

At the bottom of the will was a memorandum, dated the 20th 
of September 1767, that one of the sums of 1000/. before men¬ 
tioned, given to his daughter Sarah, was the 1000/. formerly 
received of his aunt Hawkins, at her request given by him to 
his daughter Sarah. 

The sum of 1000/. mentioned in the will to have been pro¬ 
mised by the testator’s aunt was paid to him in his life. He died 
in November 1769, not having made any appointment. The bill 
was filed by Edward Pole, praying, mat the pluntiff m^ be 
declared entitled to one-fifth part of the said estate and effects, 
and an account of the rents and profits received by the de¬ 
fendant Reginald Pole Careiv, the eldest son, &c. 

The answer, which was not replied to, stated, that %t the 
death of the testator the sum of 1025/. 12s. lOd. 4 per cent. 
Annuities was standing in the names of the trustees : but ex¬ 
cept that fund and the manor of Cotleigh they had no other part 
of the trust property: the rest having been received by the tes¬ 
tator, and mixed with his own property. Among the papers 
of the testator was found a schedule or estimate of the state of 
his persona] property down to the 4th of September 1769, writ¬ 
ten by the testator. The only part of his personal property not 
mentioned in that schedule was the furniture of his house. Be¬ 
sides the estates mentioned in his will, he had a tenement for 
the lives of himself and the plaintiff, producing something less 
than 29/. a year; and three farms were settled after the mar¬ 
riage upon nim and his wife and their issue, in the same manner 
as by me other settlement; and for want of such issue, or an 
appointment by the testator, to him and his heirs. The answer 
^ 312 ] insisted, that me testator meant to dispose of all the trust pro¬ 
perty ; as the manor of Cotleigh was by the will specifically given 
to the defendant; and as he had not assets to answer the lega¬ 
cies of2000/. each to his four younger children without the ap¬ 
plication of the trust funds; and the sud legi^es appear calcu- 
litted upon the property in the schedule, vraich comprised the 
itockasd the sum of 1385/. 14*. 3^. 
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The schedule referred to by the answer be^ thus: 

• ** This is not to be annexed to my will; being only intended 
“ for giving in one view to my executors the state of my se- 
“ cwrities.” 

Then after stating sevieral securities, bonds, notes, mortgages, 
&c. ^me this entry: Stock in my mistees* names, Phtiip 
“ R fshleigh and John duller in 4 per cent. Consols, cost 
** 1000/. at 97 three*eights one eight brokerage 1025/. 12s. 
“ lO.'” 

Afterwards under the date 24th June 1769 were the follon'* 
ing entries: 

“ Deduct ----- £2020 O 0 

“ Do. O. S. S. Annuities - - - 111900 

« Do. Llanrath - - - - 1385 U 3J»’ 

Other entries followed; and the last date was the 4th of Je/>- 
tember 1769. 

Mr. Mansfield,^ Mr. Alexander,, and Mr. Stanley,, for the 
Plaintiff. —^Under the effect of this paper, found among the tes¬ 
tator's papers, but not proved as part of his will, it is con¬ 
tended, that the testator meant to dispose of the whole of the 
trust property. The testator gives his executors power to sell 
the manor of Cotleigh ; and it cannot be disputed, that he acted 
upon that as his own; and a distinct intention appears in the 
will, that his eldest son should have the benefit of that. With 
respect to the 4 per cent. Annuities, standing in the names of 
his trustees at his death, it does not appear, that he had that fund 
in contemplation. There is no case of election, where it does 
not appear upon the face of the will, that the testator meant to 
dispose of that property, out of which the claim was made, as 
his own . The-e is nothing of that sort in this will. If this 
schedule is to be taken into consideration, he does consider that 
fund as part of his property: but the schedule cannot be looked 
at. It could not be proved as testamentary; for at the begin¬ 
ning he directs, that it shall not be annexed to his will. It 
cannot be read as any evidence by way of addition to the will, 
and to show the effect of it, so as to raise a case of election as 
to this part of the trust fund. The claim of the defendant must 
be under the residuary bequest. The natural import of the 
words is only what was his property- It has been decided, that 
mere gieneral words, without reference to a power, cannot 
apply to the subject of that power, (a) To take this paper into 
consideration would be introducing evidence in a way, in which 
it never has been permitted, and contrary to all the rules, con¬ 
struing a written instrument by collateral evidence. The ques¬ 
tion is, whether under the words my estate and effects’' he 
meant to include this particular fund. The great distinction 
between H'mchcliffit v. HinchcRffe (bJ and many other cases 
there noticed is, tiiat in all of them the books and papers were 
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produced to show the fact, that from the situation oi the pro¬ 
perty it naturally fell within the descripUon of the will ; that the 
property said to be claimed against the will was actually within it; 
that the testator had dealt in such a way as to make it his estate. 
Lord Alvanley in ffmchcUffe v. Hinchcliffii stgxcs distinctly, that 
he would not suffer the evidence to construe the will. . Ip-this 
instance it is applied to show, he meant this subject; though it 
was not his. Upon the will the only argument is, that having 
given his eldest son the manor of Cotlcigh^ that being a part of 
the trust property, though not in the hands of the trustees, he 
meant to give him the whole. That is much too strong an in¬ 
ference. he forgot the settlement, that cannot avail the de¬ 
fendant. An intention for election is not to be inferred from 
loose words. This would he a bad appointment: the words of 
the power being “ all and eveiy*” With respect to that part of 
the fund, which was received by the testator in his life, the case 
is more favourable for the defendant: but there is as express an 
intention, that it should be subject to the debts. 

Mr. Richards^ Mr. Romilly^ and Mr. Leach^ for the. Defend¬ 
ant. —^The question applies only to the stock: the rest of the 
fund, except that and the manor of Cotlcigh.^ being admitted to 
have been m the testator’s hands ; and therefore being a debt 
from him to his children ; and then there is no doubt, that giving 
them a greater sum will be a satisfaction. This is a demand of 
a portion ; between which and other debts there is a distinction. 
This is the case, not of a person exercising a power under the 
settlement, but rather of one who had forgotten the settlement. 
He treated the manor of Cotleigh as subject, not to his appoint¬ 
ment, but to his dominion ; and, if that should not be exercised, 
as what would descend to his heir. Having certainly forgotten 
the settlement as to the manor of Cotlergk., it is very difficult to 
say, herememberedit for any purpose. This paper is admissiblc 
upon principle and authority ; not to construe the will, but to 
show what the testator himself thought of his property; what 
he conceived to be his property. You may give in evidence 
an account of the actum property of the testator ; that he had 
made a particular subject his own. It is impossible, that the pro¬ 
position can rest there. It must go farther, to this extent, that 
nc treated property, which was not his own, as his own. If he 
treated the trust fund as his own, it is as much his for the purpose 
of this argument as what he mixed with his own monej’; and 
then the election is a consequence. Upon a devise of Blaekacre 
with its appurtenances evidence is always admitted, to show what 
the dex’isor held In Pulteney v. lard Darlington^ (a) 

upon the question of election, the rent-rolls of General Pulteney 
were given in evidence, to show he treated the estate tail as his 
own. In IVright v. Rutter ) and Rutter v. MLean (c) there 
was a circumstance clearly dehors the will, as much as in this 
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case; viz. the deed, under which the wiU was made ; the tes« iSOt. 

, t»tor*thinking the propertjr his own ; and the wife was put to 
her election. There are a gr®^* many other cases of this kind ; 
where the testator conceived properly toot his to be his; and Ltw ^<skb^. 
evidence of this kind has been admitted. £i/en v. Smyth (d) 
certaii^iy is not a case of this sort. For some time the Lord 
Chancellor doubted very much the proprie^ of admitting that 
ev idence ; but at last adhiitted it; and prmcipt'lly upon the 
authority of HhichclTffev. HinchcHffe. Evidence has Constantly 
been admitted to show, Who is the person described, and what [ 315 T 
is the subject described. The objection is, that, where there is 
something to answer the description, evidence of any thing fufi- 
ther shall not be given. There is no authority for such a dis* 
tinction ; and cases are to be found, which could not have been 
so decided, if such a distinction exists. Upon that suppotition, 
in the case of a legatee described by botii a different Christian 
and surname, there ought to have been an inquiry, whether there 
was any one to be found, having both these names. In Smith 
V. Coneu ('ij ^ legacy was given to a person by the description 
of the Reverend Charles Smith of Staplejord Tawney in the 
county of Essex. There were two persons ; Richard Smithy in^^ 
cuml^ent of Stap 'eford Tatvney.^ at the date of the will; and 
Charles Smithy an officer in the army ; and evidence was admit¬ 
ted. In a case heard yesterday your Lordship referred it to 
the Master to see, whom the testator meant by his sister Jane. 

In the cases of satisfaction, by an advancement subsequent to 
the will, evidence of that fact being received, evidence must be 
received of all facts of the testator’s conduct subsequent to the 
will, to show what he intemled; and in those cases Ae evidence 
is not applied as an explanation of the will. The other case of 
satisfaction, where a portion was originally provided' by con¬ 
tract, and then a rill gives a portion to the same aitoount, arises 
upon tlie same presumption. The Court is bound to admit evi^ 
dence upon the same principle ; and the will is not affected.—^ 

The meaning of the will in such cases is plain : but the question 
is, whether the testator meant, that something collateral to the 
will should also take place ; and the evidence is introduced to 
rebut a presumption 5 and it is to be received, whetlier applying 
to the period before or after the will, the question being, not aS 
to the intention upon the will, but as to an intention collateral to 
the will. Whether the declarations arc before or after the will 
is perfectly immaterial, if they are evidence of the intention at 
the time. The opinion expressed by Mr. Justice Buller (h) 
in Noursev. FfncA, that declarations subsequent ought not to be 
received, was not approved by Lord Rosslyn. Gulliver 
Poyntz. f cj As the Court raises the presumption as matter of 
evidence, they are bound to admit evidence against it. That is 
the orcHnary case of admitting evidence to rebut a presumption; 

^hich is only a' rule of evidence. In HinchcHffe v. HinshcliffV f 316 ] 

fajjp. 315.-vftK*, 43. CiJ JttUa voL 1. 999. fe) 2 Blaeh. 736 
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1801. the evidence was introduced in aid of the presumption; to con^ 
firm the rule of the Court; to show an intention, that thfe pro- 
»** visions given by the will should stand in the place of the prioi 
L(»d SoasBs. provision by settlement. That was a case of the same nature 
as this; a claim undei^a settlement of the mother’s fortune, pre> 
vious to the marriage. The only difference is the powe^ of ap¬ 
pointment in this case. 

If the evidence cannot be received, there is enough in this 
will to show the testator did not intend, that these children 
should have more than he gave them by the will; and that con¬ 
struction is supported by the leaning of the Court against a dou¬ 
ble provision, and die favourable consideration for the heir ap¬ 
pearing in all the cases of portions. 

-All the cases of election are, where settled property 
has been devised; as if it was not settled. The money the 
testator mixed with his own certainly raises a demand against 
his assets; and it is certainly very difficult to argue, thatthe de¬ 
mand in respect of that is not satisfied. But the stock vested 
in truste s stands upon a very different ground. No act has 
been done to alter the property ; and no notice is taken of it in 
the will; nor does any inference arise upon it, except from the 
disposition as to the manor of Cotlei^^h ; which, I admit, does 
afford some ; that, as he supposed that, which was purchased 
with part of the trust fund, was his own, so he thought the rest 
of the trust fund his own. But that inference is not strong 
enough to raise a case of election. It does not follow, that he 
made the same mistake as to tnat fund that he did as to the es¬ 
tate. There is nothing in the will, showing he did not mean 
the children to have any thing more. There can be no inconsisten¬ 
cy in each of them taking one-fifth of the trust fund remaining 
unaltered. This distribution will not occasion any inequalicy. 
This is not a claim to take from the eldest son, as a debt, any 
thing in his hands, that passed to him by the will. How can 
the testator be said to have dealt with this projjerty ? He ne¬ 
ver altered it. He suffered it to remain with the trustee; re¬ 
ceiving nothing but the interest; which by the settlement he 
was entitled to receive for life. 


[ 317 ] As to the paper, tliere is no difference in this respect between 
that and a parol declaration; and the real question is, whether 
any parol declaration, at any distance of time, twenty or forty' 
years, after the will, c<m be admitted to show, that when he made 
nis will, he had that subject in contemplation. In Lord Dar¬ 
lington V. Fnlteney the will itself contained a sufficient indica¬ 
tion of the intention. Hinchchffe v. Hiwhclijfe does not affect 
this case. In that there did not exist, as in this, any trust pro¬ 
perty, the subject of the settlement, in the state in which it had 
been since the marriage, vested in trustees: but all the sulnect 
of the settlement was gone ; and it was the ordinary case of sa¬ 
tisfaction. Wright V. Rutter^ and Rutter v. M^Lean^ are not 
applicable. There the property was the testator’s, when he 
made his will; and it would have been very strong to say, the 
wife ]^ould undo that in (^position to his will {taking benefits 



Oases in CnAifOEmY. 


317 


under it. Eden v. Smytk is so singular a case, that it must be 1801. 
considered as an exception to all rules, and not applicable to any 
o^er case. Some distinction seems to have been there sug- 
‘ gested between parol declarations and writing: but there cannot Lord Soxisas. 
be such a distinction. That decision stands upon the singular 
circumstances of the case. The papers might have been burnt 
at any time. They were all in the testator’s possession. The ar¬ 
guments from other cases, in which evidence has been admitted 
to explain a will, have no relation to this. They are all cases of 
latent ambiguity, where the will cannot operate, unless other 
evidence is called in. This case has no ambiguity latent or pa¬ 
tent. In the cases of the mistake of the name, the inquiry must 
be confined to the family or acquaintance of the testator. I ad¬ 
mit, upon questions of satisfaction evidence must be admitted, 
and on both sides, to destroy or confirm the presumption, which 
the Court raises for want or a better ground. From the nature 
of a presumption evidence must be admitted to destroy it, and 
therefore to confirm it; either written or parol; as in the case 
of the executor and next of kin; in which it is now deter¬ 
mined, with reluctance certainly, that it is admissible on both 
sides. Here there can be no question of satisfaction as to the 
stock; unless it is previously assumed, that the testator consi¬ 
dered it his property, and meant to give it. 

Lord Chancellor. —If by taking further time I could hope 
to give a judgment, that would be more satisfactory either to 
myself or the parties, 1 should reserve an opportunity of further [ 318 ] 
considering this case: but 1 am perfectly satisfied, that, whether 
I have drawn a right conclusion, or not, upon the whole case, 

I shall not be able by any further discussion with myself to alter 
~sh«t •opinion. The case is not precisely like any former case. 

It is not purely a case of either satisfaction, or election. As to 
the manor of Cotleigh it is a case of election. As to the sum 
mixed widi the property of the testator, it is a case of satisfac¬ 
tion ; and the question is, how' the third subject, the stock actu¬ 
ally vested in trustees, is to be treated; regard being had to the 
fact, that as to the two other subjects involved in the same trust 
it is a case both of election and satisfaction. The right of the 
plaintiff rests upon the effect of settlement, the transactions 
prior to the will, as far as they can be looked at in the way, in 
which the Court can look at them, according to tlte rules of 
evidence, upon the will, and upon that paper; if the Court 
under all the circumstances is authorised to read it. The set¬ 
tlement from the frame of it would have left no doubt as to this 
sum, if in fact it had not been laid out in stock; but had been 
received by the father ; for upon the marri^je he would ha^'e 
become entitled to titese funds jure mariti ; but the form, in 
which the trust for the children attaches upon it, is a cgvenant 
by the father* that he will do all acts empowering the trustees 
to receive the money. If therefore he had received it, and it was 
in lus hands his death, it would be like Hinchcliffe v. Hinch- 
efiffe. The money being to be had out in land, wlien received. 
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1801. is in this Court to be considered as land; and the limitation in 
default of appointment is, as I understand it, to the children as 
tenants in common in fee j and they had a right to say, that, 
([/ifd.SpxigM' wherever the mon^ was found, it was to be laid out in land 
upon those trusts. The manor of Cotlrigh having been conveyed 
to the uses of the settlement, the children are at law tenets in 
common in fee of that. The sum of 1385/. 14.v. nd. having 
been received by him, and being in his hands, bound by his 
covenant, he was debtor to his children for that sum, considered 
here as land ; of which they were tenants in common in fee; 
and the 1000/, paid by his permission to the trustees, and in¬ 
vested in rtock, must also be considered in this Court as land, of 
which also they were tenants in common in fee. This was the 
state of affairs at the date of the will. He had it in his power 
unquestionably upon the principles of this Court, as applied to 
f 319 ] cases of election, to purchase either for himself or others the in¬ 
terests of his children in both those articles; by tendering to 
them by his will a consideration, which they should think more 
eligible fot them than insisting upon their rights under the set¬ 
tlement in the land, and the money, considered as land. As to 
the sum in his hands, for which he was debtor to his children, 
he might, as a debtor of any description, by his will satisfy that 
debt. As a parent, he must be taken to have intended to sa¬ 
tisfy the claim of his children, to whom he was indebted, if die 
will contains such provisions as this Court will hold a satisfac¬ 
tion of a debt from a parent to his children. 

In the bequest of the annuity he first uses the words, all 
my estate and effects both real and personalupon which he 
charges that annuity. It would be strong to say, he meant by 
those words in that part of the will to charge with that annuity 
of 6/. the manor oi Cotlei^h^ and the stock standing in die 
names of trustees for his children ; and yet 1 do not know how 
it can be said, that by the same words in any other part of his 
will he did mean to embrace those parts of his property, unless 
those words in this part have the same meaning. Tlien he pro¬ 
ceeds to provide what he calls, or what upon a fair construc¬ 
tion I am entitled to say he meant to call, the fortunes of his 
younger phildren. In die manner in which these gifts are con¬ 
ceived, with respect to being more or less benencially given, 
there are circumstances of difference between the provision by 
die setdement and that by the will: but it has long Men setded, 
^t slight circumstances will not alter the doctrine of satisfac¬ 
tion in this Court between parent and children. The circum¬ 
stance of his assigning the reason of the difference as to his son 
Bdward^ shows he meant equality. He seems to have had a 
p^ect reliance on Mrs. Hawkins ; that, if she should survive 
him, she would give Edward the 1000/. He seems to have in- 
tended,^if he should survive her, to gpve this sum to his son, in 
discharge of his duty to her and to him ; and he remarks in the 
memor^uns made some time after the will, diat 1000/. of the 
2000/. given to his daughter Sarahs he h^ received upon 
^e li^e cfncUl^pn from Mrs. Hawidns. Certainly events 
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might h^pen in which Edward would receive only 1000/. 
vjz. ‘if Mrs. Hawkins had withdrawn her intention of kind¬ 
ness ; but that would only have raised a case of election or of 
* satisfaction; if the will taken altogether raised such a case. 
I agree, the observation that he meant they should be all 
equally provided for, does not go for much; for if there was 
no mere, this is only an equal addition to their fortunes. Upon 
the clause directing maintenance, it is to be observed, that, if 
the words, “ my real and personal estate,” as there used, com¬ 
prehend nothing more than what in a strict sense was his real 
and personal estate, this direction for maintenance operates in 
fact as a direction, that the rents of the manor of Cotleigh^ the 
dividends of the stock vested in the trustees, and, if the money in 
his hands could be claimed as a debt, the interest of that also, 
should accumulate ; and then it is to be taken as a dire~tion, 
that the children are to be maintained out of the produce of the 
real and personal estate, considered as exclusive of these three 
subjects. The question then breaks out strongly upon the will, 
what did the testator mean by his real and personal property r 
This is the case of a testator making the ordinary and usual pro¬ 
vision for the maintenance and education of his children out 
of the rents, profits, and produce, of his real and personal 
estate; and looking to the case ordinarily looked to in set¬ 
tlements and by provident testators, he provides for their ad¬ 
vancement in the world, by giving powers to his executors 
to break in upon the funds respectively given to his children ; 
and he expressly gives a power of selling the manor of Cotleigh. 
How could he give that power to his executors, unless he 
thought be had a disposing power over that property, or meant 
to assume that power, or mought he did make a devise of it, 
t aki n g all his will together, under the devise of his real and 
his personal esta'; ? That construction is strengthened, when 
you advert to this; that he actuall}' received part of the trust 
money; and had that in his hands; a debtor, it may be ad¬ 
mitted, for that sum: but the money received by him was his : 
the fund, out of which that debt must be paid, was his. The 
fund including it therefore would pass under the words “ my 
personal estate whether subject to debts is another question: 
but this being the case of parent and children, and a provision 
made by the will beyond the amount of the debt, it is disposed 
of among his personal estate, not subject to the payment of 
this as a debt; for the provisions of the will raise a case, not 
of election, but of satisfaction as to this demand. By his will 
he has taken upon himself to dispose, or thought he had power 
to dispose, of the manor of Cotleigh^ and the money received 
by him as his estate, or at least he intended to make it pass un¬ 
der those words by giving his children a consideration, raising 
a case of satisfaction. As to those two subjects therefore the 
plaintiff cannot succeed. * 

The next question is one which, I own, has embarrassed me 
veiy much: whether under all the circumstances the plaintiff 
can succeed as to the stock. Upon the best judgment 1 can 
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1801. form upoA ease, coasidsred as a very particular case, stand* 
ing almost by itself, a case upon the head both of election and 
satis&ctioQ, 1 am of opinitm, the plaindif cannot succeed. The 
Lonl SmoNw. question, that has been discussed, is of very great importance 
as to the admission of evidence, in order, as it is said on the 
one hand, to explain the will, and on the other, not to e^lain 
the win, l^t to sWw, either what ought to be the effect dlT two 
instruments upon each other, or what the testator meant with 
regard to the will as to this sum of stock; and whether he 
meant to consider it his own, or, whether what he did by the 
will manifests his intention to purchase it for his own estate. 
Upon looking chrou^ the cases, of which there are a great ma« 
ny to which it is not necessary to resort, the effect being ex* 
tremely well collected in some of fhem, 1 think Hinchdifft- v. 
Hinchcliffe perfectly well decided. It is no more than this. The 
testator was entitled to an annuity and other property settled, 
or under covenant to be settled, so that the children would 
have had vested interests. At his death no one subject of the 
settlement was existing, either in him, or any party claiming 
under him, for the benefit of the objects of the settlement. The 
6000/. was otherwise disposed of: the leasehold house was sold: 
the person for whose life the annuity was held was dead. The 
will being made, it was absolutely necessary for the Court to 
know what had become of the property settled ; and the result 
of the inquiry was only, that die testator had so dealt with it, 
that he was debtor for the whole to his children. Then it raised 
the ordinary question ; whethei the will, being the will of a pa¬ 
rent, was meant to be a satisfaction of the debt, whether by co¬ 
venant or otherwise, to his children; and therefore it is agreed, 
Upon a pw- that such a will being upon the doctrine of this Court presumed 
sumption of # a satisfaction, evidence was properly admissible upon -twc 
vtiU**ev^nc«f grounds: first, to constitute the fact that he was debtor; 2dly, eith- 
admissible : cr to meet or to fortify the presumption founded upon the doc- 
1st, to consti- trine of the Court. There is no difficulty therefore in that case, 
thrt testa- question is exactly the same as to the money received by the 
tor was debt- testator, if this schedule was made either before or after the 
or: 2dly, to will; with regard to that sum, his will in this Court affording a 
presumption of s^isfaction, it would be competent to meet that 
tion.^*^*'^*"*^' presumption by evidence, and to admit evidence to confirm it ? 
r =^322 1 ^ schedule undoubtedly would be evidence.— 

^ I agree also to Wright v. Rutter^ and Rutter v. Maclean ,• where 

an assignment was made of a wife's chose in action under cir¬ 
cumstances which would not make it a valid and effectual in¬ 
strument in this Court, as between the husband and wife: but it 
made that his property, till it was undone ; and being so, prima 
facic^ the will disposing of his propeity affected it; and there¬ 
fore in that instance also a case of election was very properly 
nosed. 

With'respect to the case of Pulteney v. Lord Darlington^ it 
is hardly proper at this day to observe upon it: as far as it is, I 
am net uMnUingto gpye my assent to the inclination of opinion 
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expressed by Lord Rosalyn (a) that it was carding it a great 180J. 
Sray to say, that because Genend PuUeneu in his accounts had 
dealt with an estate tail, which in a very ordinary sense he 
might think his, therefore, in a will disposing of his property, he Lord Soksbi 
intended to include it, having property to an immense amount 
to answer the words. That case is a strong one in that respect. 

If the decision turned upon that point, I must regard it as 
something very like a determination that parol evidence may 
be received to prove, that that is the testator’s proper^, which 
in the sense oi the law is not his. 1 agree to it, ii it goes 
upon a manifestation in the will itself, that he means to call that 
his own, which in a legal sense is not his own. The will then 
manifests the intention ; and then it endangers the administra* 
tion of justice not to put the case upon diat ground, an I say, 
that is sufficient, but to go out of the will, appreciating the ef- 
feet of parol evidence; which, 1st, does not by any means 
amount to a manifestation of that it is supposed to manifest; 
and, next, the admission of which perhaps is not to be vindica¬ 
ted upon any principle that can be readily .stated. 

As to the case of Eden v. Sniifth, I am not sufficiently in- [ 323 ] 
formed upon it to state, whether the evidence is admissible, or 
not. If what is stated in the Report as to the bond from Sir 
Frederick Eden to Mr. Smyth^ that the paper produced would 
operate as a release, is to be taken as Lord Rosslyn'^s opinion, 
and if that opinion is right, then certainlv it was properly re¬ 
ceived in evidence ; and the question then is only, whether that 
opinion is well founded. As to the bond, in which Sir Fre¬ 
derick Eden a.Tid Mr. Smyth were both bound, and which, being 
paid by the father, would give him an equity to call upon his 
son, t he claim being only an equity, I do not know, that the 
evioence was not admissible to meet it. But as to bonds due to 
the testator from his son, it is very difficult to say, evidence is 
admissible to prove, the testator did not mean to make a demand 
upon those bonds. If the evidence goes to this, that he had done 
any act amounting to a release, then it was improper to call 
them bonds. But the case is infinitely too complicated for me 
to presume to say, it was not rightly decided. 

In this case, if the whole trust property was in the same state 
as the sum of 1385/. 14«. i^d. remaining in the hands of the 
original debtor under the settlement, perhaps Hinchcliffe v. 
Hinchcbffe would be an authority in point ror receiving the 
evidence; for that money in the hands of the testator would be 
expressly in the same situation as the money in the hands of the 
Bishop of Peterborough ; a fund to come to the hands of the 
trustees by the effect of the covenant and acts of the father. 

But the case is not so circumstanced; and it differs from all tiie 
cases in these respects ; that as to the manor of Ciotleighidit legal 
estate was actually vested, by acts done in pursuance of*the co¬ 
venant, in the children. Jo tiie money laid out in stock, being 
actually vested in the trustees by acts done in pursuance of the 
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1801. covenant, was vested in them for corresponding equitable estates 
The question then is, whether imon the circumstances f can 
®“ from this will and the schedule, if it is evidence, infer, that the 
Lotd Somkm. testator meant to purchase for his eldest son the manor of Cot- 
the trust money in his own possession, and also this trust 
stock. Upon the head of sadsfacUon, he has clearly purchased 
for his eldest son the money in his possession: upon the head of 
elecdon, he has proposed to his younger children the purchase of 
the manor of Cotleig/i for his eldest son; and the quesdon is, 
[ 324 ] whether the will taken altogether, attending to those two cir¬ 
cumstances, affords such a probability or presumpdon, that by 
the words, “ my estate and effects both real and personal,” he 
meant to describe also this trust stock, that upon the will itself, 
or upon this paper, taken together with what arises out of the 
will, I can say, he did mean to purchase this for the benefit of 
his eldest son. The schedule is very particular. Of necessity 
it must have been written after the 4th of September 1769 ; for 
that date ’Appears on the face of it; and the question is, if the 
will contains no manifest puipose to purchase this property by 
describing it as his real and personal estate, whether that purpose 
can be m^e manifest in such a case by a paper, that could not 
be written for above two years after the will. I was very much 
Evidence ad- Struck with that, as applied to the ordinary case: but upon 
mittcd upon equities arising out of presumptions I find the Court has admit- 
^poSo^'re- evidence. In the case of the executor and next of kin 

sumptions; the presumpdon is met by evidence; and it has been met by such 

and in the case evidence as makes the observadon in the argument satisfactory, 
kinwii cxecu-^** must see, whether the testator says any thing upon the 
tor evidence subject between his will and his death; for in Clennell v. Lewth- 
between the waithe (a) there is not a single declaradon, upon which the ex- 
d^th"rf^e ®cutor was held not to be a trustee, but declaradons, of wiiuJh 
testator, but as the first was made rather more than a year after the date of the 
to his intention will. In one of these cases some of the authorities are stated, 
th^in^** to meet what Mr. Justice Buller intimated, that if he should 

sit longer in this Court, he wotild not permit the evidence to 
be read. Certainly those are cases of declaradon subsequent to 
the will: but, as I read the cases, they are cases in which the 
parol evidence of declaradons, or transactions, subsequent to die 
will, was parol evidence, pregnant with testimony as to what the 
testator meant at the dme he made his will. They are also 
cases different from this in some respects. They would apply 
to this, if the quesdon was merely with regard to the money in 
the hands of the testator himself; because the doctrine, that the 
will satisfies the debt, being founded upon a presumpdon of in¬ 
tendon, if vou find a paper like this, subsequent to tne will, ex¬ 
press ve of that presumption, it is evidence, not against the will, 
but in support of it; and would be evidence to encounter the 
presunfption. But as to the manor of Cotleigh^ which was ac- 
tiudly purchased and conveyed to the uses of the settlement, and 
[ 325 } the trust money, actually in the hands of the trustees upon the 
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trusts of the settlement, it is not a question of presumption, but 1801. 
of election. This therefore is not evidence applying merely to 
a question of presumption; and it is to be considered, whether ““ 
such evidence is admissible with regard to the question of elec- Lord Somebb. 
tion. The case of Htnchdiffe v. Hinchcliffe does not appear 
to apply to it with regard to that; for the evidence was there 
admitted to prove what had become of the property ; and that 
what had been dune would make it necessary for Ae Court to 
construe the will as affording a presumption that the settlement 
was not to be acted upon. That was a question of satisfaction. 

I observe, at the end of the Report, the Master of the Rolls says, 
he deMres to he understood that the books are admitted upon the 
question of election, upon which question he takes them to be 
admissible, but not to explain the will; and he grounds himself 
in that upon what Lord Chief Justice De Grey^ and Baron Eyre^ 
arc represented to have said in FuUeney v. Lord Darlington. 

If the evidence was admitted to prove, as Baron Eyre says, that 
what he thinks his must be taken to be his, tlie evidence in 
that way is to all intents and purposes admitted to explain the 
will, faj 

If therefore this case is to stand upon this schedule only, and 
the will itself is not pregnant with the conclusion, that the tes¬ 
tator meant, that this trust property should pass to his eldest son, 

I should have great difficulty in admitting the evidence, in the 
hi St instance, and considerable, I do not say invincible, difficulty 
in saving, that, if admitted, it does evince, what was the in¬ 
tention at the time of making the will. The observation ap¬ 
plies equally to the cases of presumption rebutted by evidence. 

In ClenncU v. Lewthivaite^ for instance, it proceeded from the 
U'-cident that the testator lived long enough to hold those gos- 
slpi7igl;onversations, that the executor held the property. The 
answer to that is, that in cases of presumption, that being against 
the legal title, evidence hats been admitted against th6 presump¬ 
tion ; and the executor and next of kin run the risk of his 
speaking or remaining silent till his death. If that has been [ 326 J 
applied to cases of election, it seems to me to be applied upon a 
principle not exactly the same; and upon a principle, which 
perhaps is not very accurately applied to wills devising real 
estate. I now allude to Brady v. Cubitt^ (a) and those cases 
upon an implied revocation of a will,' in which it was said, evi¬ 
dence of declarations was admitted, because it is to rebut an 
equity. If they mean to say, that parol evidence is admitted, to 
^et the better of a presumption, that is accurate ; but it is per¬ 
fectly inaccurate to say, that any thing like an equity is to be re¬ 
butted. The expression therefore in some of the Reports is not 

fa) During the argument, the Lord Chancellor^ with reference to the con- 
eluding passage of the judgment in HinbhMffe v, fknthctiffe, stated the distinc¬ 
tion thus; tliat evidence is not received to give a diffri’ent construedton to the 
words of the will; but it is rec jved'lo determine, whellicr the Court will say 
til' meaning of that will was, that the covenant sliould be satisfied by the pro* 

■tis'f.n of tlic rt’ill. 

(aj p. 326 .—DougL 30. See Gibbons v. Count, ante, vol iv 840. Kewebel 
V. Scu/ton, stated ante, vol. V. 663. 

VoL. VI. 


33 



326 


Cases in Chancery. 


1801. so accurate as it should be. It is, not rebutting an equity, but 
answering a presumption. •” 

V * Upon uie question, whether that species of evidence that is 
I.oid SoMiKi. admissible to bar a presumption, is admissible to raise a case of 
election, the authorities in the affirmative have not presented 
themselves to me : unless the cases that have been alluded to 
are to be taken to be authorities. Suppose then this paper ad¬ 
mitted, the question is, does it speak the intention at the date 
of the will ? Even the cases, to which I have now alluded, re¬ 
quire that. Upon that 1 incline to think, that fairly taken it 
may be considered a declaration by the testator as to what he 
meant at »he date of the will. This paper seems to demon¬ 
strate, that he meant, as to his general personal estate, what the 
law would say he meant, not only what was his personal estate 
at the date of the will, but what should afterwards become so. 
This property was his in a certain extent. He was receiving 
the interest. Therefore, upon the paper and the title of it, it is 
reasonabl'' evidence, that he would speak of it as his personal 
estate, in the same manner as he spoke of his securities as his. 
But if the case stood on this alone, I do not mean to say, whe¬ 
ther I should admit the evidence, or how 1 should decide it. 1 
should have great difficulty upon it unquestionably. But upon 
the whole of the will taken together, though the construction 
is not free from risk, there is very strong reason to say, the will 
itself manifests that he meant this property should pass as his 
personal estate. There is den.onstration upon the will, that he 
meant the estate of Cotleigh^ of which in point of law he was 
[ 327 ] only tenant for life, with interests in remainder in fee vested in 
his children, should pass as real estate. The observation is just, 
that in most cases of election there is an express devise o f the 
estate ; but if that part of the will relating to the estate of CoT- 
kigh is pregnant with inference, that he thought that his real 
estate, which was not strictly his, having exactly correspondent 
interests in the other subjects, and if he has effectually devised 
to his eldest son two of mose subjects as his real and personal 
estate, under the head either of election or satisfaction, is it the 
better construction, that by those words he meant to comprehend 
a subject, in which his interest was precisely the same, or that 
he meant to exclude that ? I cannot say he meant to exclude 
it; unless 1 say, he meant to distinguish the third subject of the 
trust, where there is no reason to make the distinction ; and 
unless I say that in a case, in which he was providing portions 
and fortvmes for his children ; where he must be taken to mean 
to devest estates at law vested in them, and to satisfy the debt 
he owed them; meaning to dispose of what they could claim 
under the settlement; and unless 1 say, that the maintenance is 
to come out of the residue in an aggregate sum, including the 
manor of Cotleigh^ and the money in his own possession; hut 
that the dividends of the stock should not be touched for that 
purpose ; that it should be contra-distinguished from the mass of 
his personal estate; and accumulate; neither disposable for 
maintenance or education; and also, that the power of advan-, 
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cing the children would include the two former subjects, but not 1801. 

the Inst; and that he had a purpose to keep that entire, until 

they should attain the age of twenty-one. 1 do not think that 

the true meaning of this wilh I construe it in the same way as Sdkerb 

Mr. Alexander says the Court construed the will in Pulteney v. 

Lord Darlington ; that there is sufficient in the will itself to 
infer, ’ that the intention of the testator was to dispose of the 
whole as his own. If that is to be stated as presumption, and 
not construction, then this evidence might be admitted, and 
would very much fortify^ the construction. It clearly may be ad¬ 
mitted as to the money in his hands. But the question turns upon 
construction, as distinguished from presumption, as to the third 
subject. I have therefore so much doubt whether the e t^idence 
can be admitted, that, without saying whether it can, or not, I 
decide this upon the will; that by the will, taking the whole to¬ 
gether, the testator has manifested that he meant to pass the 
whole of this property to his eldest son. 

Under these circumstances the plaintilT must elect; and if he [ 328 ] 
elects to take under the will, the bill must be dismissed, but 
without costs, (aj 

Ca) Drucc v. Denniaon. Post. 


DRURY t;. MOLINS. 


July 20 . 


MR. AINGE moved for an inj unction to restrain a tenant from injunction 
committing waste by ploughing up pasture land. The hin i 

contained no express covenant not to convert jiasture to ara- pj^turc 
ble; ^t there was a covenant to manage pasture in a husband- covcn.int to 
like manner. manage in a 

The Lord Ch.-vnceli-or said, he thought that equivalent; and 
granted the injunction till answer and further order. 


THE MARQUIS TOWNSHEND t>. STANGROOM. (1) Jnu.\7.2\ 
STANGROOM o. THE MARQUIS TOWNSHEND. 

CHRISTOPHER STANGROOM was in possession by lease Parol evidence 
from the Marquis Toxvnshend of a farm in the parish of Langham^ admissible in 
consisting of 446 acres, 3 roods, and 23 perch, at an annual rent^^g^ 
of 290/. yane Garrett was tenant of another farm under the&nnance ofa 
Marquis ; and those two farms comprised all the lands belong- written agree- 
ing to the Marquis in that parish. About the end of the year 
1796, a treaty commenced between Spearing.^ agent to the take or sur- 

Marquis, and Stangroom. for a renewal oiStangroom's lease; and prise as well as 

of fraud; and 

upon such evidence the bill was dismissed. Another bill for a specific^erf ormance ot the agree - 
ment, corrected according to the same evidence, contradicted by the answer, was also dis¬ 
missed. (2) 


i (1) Cited 1 Johns. Cha. Rep. 597, 598. f (2) Sec Gilleyde v. Moan, 1 Johns Cha 
■«00.J Rep. 585.f 
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Townshekq 

V. 

STAirOROOM. 

[ 329 ] 


[330] 


an agreement, dated 4th of May 1797, was signed by Spearing 
and Stangroom^ entitled, “ A statement of the quantity of'land 
and annual value of the farm belonging to the Marquis 
“ Townshend in Langinam^ in the occupation of Christopher Stan~ 

“ grootn^ as proposed to be let upon a lease for twenty-one years 
from Michaelmas 1797.” This agreement then stated the 
arable and pasture land particularly, by acres, roods, and 
perches ; in all 425 A. 1 R. 26 P. be the same more or less 
that the rent was to be 270/. a year ; and expressed some other 
terms. 

The first biU prayed a specific performance of that agreement; 
charging, that about the same time an agreement took place 
with Mrs. Garrett {or a renewal of her lease, comprising also a 
part of Stangroom's farm, about 24 acres ; that the defendant 
Stangroom was aware of that agreement, and of the terms, up¬ 
on which he was to have his own lease; and that the agreement 
with Stangroom contains the same quantity of land as a sche¬ 
dule, made out in the presence of Stangroom^ and with his as¬ 
sistance, from a general map^ about 24 acres being deducted 
from his farm, to be added to Mrs. Garrett^s ; and 2 A. 3 R. 
30 P. being taken from her’s to be added to his. Notice to 
quit was given to both tenants on the 3d of April 1797. 

Stangroom by his answer denied, that he assisted Spearing in 
making out the schedule from the map ; or that he knew of it. 
He admitted a proposal, made to him by Spearing about the 
29th or 30th of March or the 1st of Aprils to take from his 
farm about 25 acres ; and that the rent for the farm he was to 
have should be 290/; which proposal he refused. He denrif^ 
any knowledge of Mrs. Garrett"*s agreement for any part of his 
farm, or any knowledge of any such intention, except for the exf 
change of about eight acres ; which was proposed by Spearing;' 
and to which the defendant did not object. 

Spearing and another witness, Hammond^ proved, that the 
map was the general standard of the quantity of lands ; and 
was referred to as such by Stangroom and the other tenants ; 
that Stangroom's and Mrs. Garretfs lands were then mixed ; 
and about 24 acres of Stangroom's were convenient for Mrs. 
Garrett. Spearing also proved an exhibit, the schedule of the 
farms, referred to by the bill, in his hand-writing, entitled, 
“ ITie farm in the occupation of Christopher Stangroom at Langv 
ham:" the two first sides were written in December 1796, at 
Stangroom's house: the third side written afterwards ; where, 
the deponent does not know: but the whole written to ascertain 
the quantity of land proposed to be let to Mrs. Garrett; and ta¬ 
ken from the niap: the two first side-i made out with the privity 
and assistance and in the presence of Stangroom; and the whole 
communicated to him previously to or at the rime of rite propo¬ 
sal to her. The third side contained the 24 A. 3 R. and 7 P. 

E roposed to be taken from Stangroom^ and 2 A. 3R. 33 P. to 
e taken from Mrs. Garrett^ and added to Stangroom's farm. 
'Mrs. Garrett*s agreement in writing was proved, according to 
a verbal agreement, stated by Spearing, on the 13th of Aprif 
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1797, for a lease for 14 years of 14 score acres, at a rent of 170/. 1801. 

• He slated, that Stangroom had notice of the verbal agreement. v^v-s-# 

. Hammond also proved, that he informed Stangroom of her ver- xowk8heic» 
bal proposal; and that her written proposals were shewn to ti. 
him : and a paper was produced in the hand-vrriting of <S'/an- Stahqboox 
groom^ and delivered by him to Hammond^ at the end of March 
1797, to be delivered to Mrs. Garrett; stating loosely the ex¬ 
tent of Mrs. Garrett'a farm ; and that she was to have about 20 
acres more, and calculating the rent she was to pay, upon the 
footing t)f her verbal agreement. Speat tng on his cross exami¬ 
nation denied, that he proposed an exchange of eight acres on¬ 
ly ; as stated by the answer. 

The cross bill prayed a specific performance of the written 
agreement. 

Mr, Lloifd,, Mr. Romilly^ and Mr, Johnson.^Jor Stangroom,^ ob¬ 
jected to the admission of evidence. 

There is no instance, in which an agreement has been varied 
by parol evidence of conversations. This is not put upon the 
ground of fraud or misrepresendffcon. Lord Irnham v. Child^ 

(a) Hare v. Shear-wood,, (hj Lord Portmore v. Morris,, (cj Rich 
v. Jackson,, (dj Gunnts v. Erhart^ (ej Meres v. Anseil. (fj 
In Jenkinson v. Pepi^s,,{\') in the Exchequer, upon the sale of 
an estate by auction, the particular was equivocal as to the 
woods ; but it was clear, the purchaser was to pay for timber and 
timber-like trees. There was a large underwood upon the estate. 

At the sale, the article beiiig ambiguous, the auctioneer declared, 
he was only to sell the land ; and every thing growing upon the [331 ' 
land must be paid for. The defendant, the purchaser, insisted, 
he was only to pay for timber and timber-like trees, not for 
plantation and underwood. The declaration at the sale was 
distinctly proved: but it was determined, that the parol evidence 
was not admissible. In this case all this was treaty antecedent 
to the execution. To proceed upon the evidence would put an 
end to the statute, {a) 

Mr. Mansfield^ Mr. Rickards^ Mr. Fonblanque,, and Mr. 

Horne,, for the Marquis Towhshend. —^This is the case of a lat¬ 
ent ambiguity, requiring explanation aliunde. Each party de¬ 
sires the assistance of the Court. In Baker v. Paine (b) the 
evidence was admitted ; certainly in a case of mistake. Sur¬ 
prise and mistake come very near fraud. liStangroom is per¬ 
mitted to hold this land, intended to forrii part of Mrs. Garrett's 
farm, and made so by the agreement with her, the effect will be 
fraud. Joynes v. Statham (' c J is decisive ; and according to 
the established doctrine, that if the Court can be satisiactorily 
informed, that the agreement is not such as the party thought 
it was, it shall not be enforced. 

, ra)l Bro, c. C. 92. f6J Ante, vol. i. 241. 3 Bro. C. C..16tf. 

Cc)2 Bn. C. C. 219. rtt) 4 Bro. C. C. 514. 

CeJlH, Black. 289. (fJZ Wits. 275. 

CaJ p. 331.—29 Cha. 2. c. 3. (Sj 1 Vea. 456. Cc)2 Aik. 388. 


{(1) Stated by Sir WUUam Grant, 15 Yes. Jun. 521.} 
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The evidence was read without prejudice. The case was 
then argued upon the effect (ff the agreement and the evidtocc: 
the plaintiff in the original cause contending, that the agree¬ 
ment clearly referred to the quantity of land by acres, roods^ 
and perches, and the words ** be the same more or less’’ meant 
only, that they did not warrant the measure ; and the descrip¬ 
tion of lands in the occupation of Stangroom was satisfied, 
with that restriction; and did not necessarily mean all the 
lands in his occupation ; and that it would be impossible to en¬ 
force Stangroom^s agreement literally, particularly against Mrs. 
Garrett. 

For the plaintiff in the cross bill it was insisted, that there 
was no ambiguity in the agreement. The farm in the occupa¬ 
tion of Stangroom was intended to be let. The words “ be the 
same more or less” shewed, the parties meant to be bound b)" 
the description of the person, not of the quantity of land. Those 
words must refer to all the preceding items ; and might answer 
20 acres as they would without doubt a less quantity; though 
not, if it was considerable. iCpon the other construction those 
words are useless. The treaty was completely at an end by 
the notice to quit. The evidence does not amount to the asser¬ 
tion, that Stangroom ever agreed ; and all the conversations 
were antecedent to the date of the agreement. 

Lord Chancellor. —The argument of these causes certainly 
furnishes questions of great Importance, as well as some diffi¬ 
culty. It is contended by the original bill, that it is competent 
to rfie Court to make a decree against Stangroom upon all the 
circumstances and the written paper. He insists by his cross 
bill, that he is not bound to execute such an agreement: or 
rather, that it is not the true sense of the agreement ; tKat he 
has an agreement in his possession, entitling him to a lease for 
twenty-one years of ail the lands in his occupation ; stating the 
true meaning to be a lease of his old farm ; and that agreement 
being obtained withoiit fraud, no evidence is to be admitted to 
vary the sense of it; and that upon no other principle than that 
founded upon the rules of evidence in tliis Court, as applying to 
the circumstances and his conduct, can the Court look at the 
parol evidence, even for the purpose of refusing him a .specific 
performance of his contract; much more strongly contending, 
that the Court cannot enforce against him a contract, the sub¬ 
ject of which will not correspond with the description, being 
only a part of it; and attempting to add another property; 
which upon no practicable construction of any words in the 
written agreement can be said to ht comprehended in it. 

Upon the question as to admitting parol evidence, it is perhaps 
impossible to reconcile all the cases. (1) Lordirnham v. Childwcnt 
upon aft indisputably clear principle ; that the parties did not 
mean to insert m the agreement a provision for rmemption; be- 


1(1) See 1 Johns. Chs. Bep. 59&-601.| 
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cause they were all of one mind, that it would he usurious ; and 
they'desired the Court, not to do what they intended, for the in- 
section of that provision was directly contrary to their intention, 
but they desired to be put in the same situation, as if they had 
been better informed, and consequently had a contrary intention. 
The answer is, they admit it was not to be in the deed; and 
why was the Court to insert it, where two risks had occurred 
to the parties : the danger of usurj', and the danger of trusting 
to the honour of the party. The same doctrine was laid down 
in Lord Port more v. Morru^ and in Hare v. Shearwood by Mr. 
Justice Huller ; and, speaking with all the veneration and respect 
due to so greit a judicial character, the point in which he seems 
to have failed, is, that he thought too confidently that he under¬ 
stood all the doctrine of a Court of Equity. It cannot be said, 
that because the legal import of a written agreement cannot be 
varied by parol evidence, intended to give it another sense, 
therefore in equity, when once the Court is in possession of the 
legal sense, there is nothing more to inquire into. Fraud is a 
distinct case, and perhaps more examinable at law : but all the 
doctrine of the Court as to cases of unconscionable agreements, 
hard agreements, agreements entered into by mistake or surprise, 
which therefore the Court will not execute, must be struck out, 
if it is true, that, because parol evidence should not be admitted 
at Law, therefore it shall not be admitted in Equity, upon the 
question, whether, admitting the agreement to be such as at 
Law it is said to be, the party shall have a specific execution, or 
be left to that Court, in which, it is admitted, paroi evidence 
cannot be introduced. A verj^ small research into the cases 
will show general indications by Judges in Equity, that that 
has not been supposed to be the Law ol this Court. In Henkh 
V. 'Die Royal Exchange Assurance Company^ («) the Court did 
not rectify the policy of insurance : but they did not refuse to 
do so upon a notion, that, such being the legal effect of it, 
therefore this Court could not interfere ; and Lord Hard-wicke 
says expressly, there is no doubt, the Court has jurisdiction to 
relieve in respect of a plain mistake in contracts in writing, as 
well as against frauds in contracts: so that if reduced into wri¬ 
ting contrary to the intent of the parties, on proper proof, that 
would be rectified. (1) This is loose in one sense ; leaving it to 
every Judge to say, whether the proof is that proper proof, that 
ought to satisfy him ; and every Judge, who sits here anytime, 
must miscarry in some of the cases, when acting upon such a 
principle. Lord Hardwicke saying the proof ought to be the 
strongest possible, leaves a weighty caution to future Judges. 
This inconvenience belongs to the administration of justice, 
that the minds of different men will differ upon the result of • .le 
evidence; which may lead to different decisions upon the same 

• 

{a J 1 Vet. 317, 


1(1) Lyman v. The United Statee Ine. Com- v. Beardsley, 1 Johns. Cha. Rep. 
2 Johns. Cha. Kep, 630. Oetmm‘$ Ex, kstm v. Menills, 1 Day’s Rep. 13 
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case. In Lady Shelburne v. Lord Inchiquin ^a) it is clear, 
Lord Thurlow was influenced by this, as the doctrine of the 
Court; saying, fhj it was impossible to refuse, as incompetent, 
parol evidence, which, goes to prove, that the words taken down 
in writing were contrary to the concurrent intention of all parties: 
but he also thought, it was to be of the highest nature; for he 
adds, that it must be irrefragable evidence. He therefore seems 
to say, that the proof must satisfy the Court what was the concur¬ 
rent intention of all parties; and it must never be forgot, to what 
extent the defendant, one of the parties, admits or denies the in¬ 
tention. Lord Thurlow saying, the evidence must be strong, 
and adm.vting the difficulty of finding such evidence, says, he 
does not think it can be rejected as incompetent. 

1 do not go through all the cases, as they are all referred to in 
one or two of the last. In Rich v. Jackson (cj there is a refer- 

fajl Bro. C. C. 338. (b)l Bn. C. C. 341. 

(ej The Lord Chancellor referred to the following note of die judgment in 
that cause ; which is rather more full than the Report. 

26th Februaiy 1794. 

Lord CHA«rcEi.i.oB—^In this case I have found myself upon two different oc¬ 
casions, where it has come before me, in that difficulty, into which a .fudge will 
always biing himself, when his curiosity or some better motive disposes him to 
know more of a cause than judicially he ought. Upon the evidence, which 1 
took at the trial in order to bring this case before the Court of Law, 1 rave 
credit to the veracity of the witnesses; and, believing them, it is impossible to 
doubt, that the state of the transaction is as the plaintiff has represented it, 
that in the agp^ement the terms, upon which they treated, in the understand¬ 
ing and reasoning of the parties, were, that the rent should be a net rent with¬ 
out any deduction. But the parties, whatever their commumcation had been, 
had executed the matter by signing a written agp-cement. The construction of 
that agreement it is impossible to doubt. It is a lease for twenty-one years at 
a rent of eighty guineas, to be paid twenty gpiineas quarterly. The execution 
of that undoubtedly is, ^at the tenant paying the rent pays twenty guineas, so 
much in money, and his land tax receipt, lhakiug up (he twenty guineas. That 
being the certiun, clear efl'ect of the instrument, makes the whole of tGc con¬ 
tract upon the condition of that letting. The prior convei-sations, .and the man¬ 
ner of drawing it up by one party, and signing it by another, can have no in¬ 
fluence. The real question is, whether in this Court, any more titan at Law, 
where the Judges have said, I ought not to have admitted the evidenoe, and I 
.approve their actermination, it ought to be admitted; whether there is anj 
dUtinction in a Court of Equity, where a party conics to enforce a written 
agreement by obtaining a more formal instrument, and to add in doing that a 
term not expressed in the written agreement, and of such a nature, as to beai 
against the written agreement. 1 have looked into all the cases; and I cannot 
find, that this Court has ever taken upon itself, in executing a written agree¬ 
ment by a specific performance, to add to it by any circumstance that parol 
evidence could introduce ■ but it has often, with great propriety, where an at¬ 
tempt has been made to obtiun by a decree of this Court a farther security, or 
more ample interest, than the paity was in possesion of by the paper itself, 
refused, if it appeared the demand was fraudulent or unfair. 

The case of Joynet v. SteUham was relied on. That was a case where pand 
evidence was admitted on behalf of the defendant; who by tiiat evidence 
shewed, that the plaintiff had tak^h an unfair advantage of the evident igno- 
ranee of the defendant, and drawn an* agreement for him in terms' similar to 
that in this case, in which the same dreumstances occurred. The defendant 
set out, that his rent was to be a clear rant, without aiw deduction. Lord 
Bardmcke admitted him to rebut the etmity, and specifically to shew that case 
by parol'evidence. I looked into Lord Hdrthrichft own note book upon it. 
It is very short not above two or three lines.- He mentions Walker v. ITottier, 
faj that was dted to him; a decirion of his own; and then he makes t^ 
en^: 
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encc to Jotfnes v. Statham^ and a liote of that case preserved i* 
liord Hardrvicke*s manuscript. He states the proposition in the 
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Townsherd 

" Decree specific performance upon the terms submitted to by the answer, 
the plaintifl’ rather clioosing this than to have his bill dismiss* d with costs.” STanaBooar. 

The result of his opinion therefore was to have dismissed the bill witli costs. 

Givingithe plaintiff a decree for a specific perfVirmance was pot making a de¬ 
cree upon the evidence, but upon tJie submis.sioii ut the plaintiff, and of the 
defendant in his answer, to execute a lease upon the fair terms. 

In Walker v. Walker the point was cxiictly the same. The bill was to sub¬ 
stantiate a charge upon a cojiyliOld estate surrendered by John ffolfccc, the 
eldest brother of both parties, to Jialph Walker. It was an absolute surrender, 
upon condition, that he should pay out of the estate aunidtics of 5t. to a brothe^ 
and of 40s. to a sister. The charge w.as ineffectual at law. They attempted 
to recover the annuities there, aiuf could not. 'I'lieii they came into equity to 
make good these charges, which they coulil not at law. Two defences were 
set up. One is not mentioned in ,9tkyns, and was not material. The c^her wa^ 
that John Walker was dying at the time; that in the communication he had 
with the family, he made tliis airangeincnt; that he would surrender that copy- 
bold to Ralph, who would be liis heir, and that he should pay tlicse annuities 
to Thomas Walker the brother an*l to the sister; and Thomas was to surrender 
to Ralph subject to his own life another copyhold, which he had. The evi¬ 
dence proved it to demoii.sti‘ation; and tliat it was a pixunisc, wlicn the instruc¬ 
tions were given for surrendering the first copyhold, tliat Thomas would surren¬ 
der his. The surrender of the other was first perfected; ami then Thomas^ 
said. “ 1 admit, I promised: hut 1 have got John fast; and am not bound.” 

Then he applied for the annuity, 'lliey said, he should have the annuity, 

when he would perform the comfition. The cases quoted we.re from Vernon, 

where a testator had been prevented from altering his will by the iimlcrtaking 

of the party to do what the testator would have compelled him to do but for 

that undertiiking. In the objection taken I observe, (you <lo not often find 

great reasoning in I..ord Ilard^cke’s notes, but generally a short answer) the 336 J 

Counsel says, it was to establish an agreement; “ no,” says Lord Ilardwicke, 

“ it was-to rebut an equity.” The other defence set up was dishonest. The Parol eiddence 
result was, Lord Jfardteicl^ dismissed the bill praying the establishment of the admissible to^ 
equitable charge, but without costs, upon the special ground that the defendant rebut an equi- 
had set up anothei’ defence in liis answer, which he knew to be perfectly false, ly. 

T.cffal V. Millar ('a ) is not the same sort of case : but it runs upon the same 
ground. I’here the bill w as dismissed It was brought bi estabUsh an agree¬ 
ment for a lease of " house. Tlie agreement wius in writing; tliat in considera¬ 
tion of the defendant’s repairing the house, which by the paper he agreed to 
do, the plaintiH’ should take a lea.se at a rent of oOL a year. After execution 
it turned out, that the house could not be repaired; and that it would be bet¬ 
tor to rebuild it, and a fact took place, that as between tlie parties destroyed 
the agre* iiient; for it was r* built by mutual consent; and a new amement 
was made by parol for a ivnt of 40.'. The plaintiff afterwards thought proper 
to bring the bill to have the lease at tlie rent first agreed on, in consideration 
of repairing. Sir John Strange liad no difficulty to admit the evidence of the 
latter agreement; for it was an independent, substantive, collateral, agreement, 
after tlie original agreement was relnis ipsis ei fuctis totally at an end: but he 
dismissed the bill; because if was a bill w'ithout any equity or gfood conscience. 

Pitcairn v. Ogbovitie fb ) is not applicable. The objection there was taken 
to the competency of the evidence. 1 wonder at it; for the real objection was 
to tile relevancy. It was a secret, fraudulent,' and collateral, aneement^ that a 
bond which appeared to be for the payment of 1501. a year, should be but for 
1001. The other sum was held out as a blind to the uncle of the lady; from 
whom she had great expectations. Sir John Strange read the evidence; and 
dien he found, he was doing nothing; for, after reading it, it proved only a 
fraudulent agreement, which could not prevail: but the objection points i. ..t to 
die competency of the evidence, explanatory of the agreement: but it was a 
defeasance collateral, and independent, and made at another time. Baker y. 

Paine (c) has no reference to this question. There was a great deal of ert- 
dence; wluch was pitiperly a ’.mitted; because tlie bill was upon this ground 
The parties had entered into a minute of an agreement between them. After 
execution of it they had |pven it to an attorney to be drawn up; and the agree- 
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1801. ver\' terras ; that he shall not confine the evidence to fraud; th^ 
• ** admissible to mistake and surprise; and it is very singular, if 
Towbw^ *the Court will take a moral jurisdiction at all, that it t.houid 
V. not be capable of being applied to those cases ; for in a moral 
Stassboox. view there is very little difference between calling for the exe- 
[ *337 ] cution of an agreement obtained by fraud, which cieates a sur¬ 
prise upon the other party, and desiring the execution of an 
agreement, which can be demonstrated to have been obtained 
by surprise. It is impossible to read the report of Joyrir's v. 
Stathanty and conceive Lord Hardwteke to have been of opinion, 
[ 338 ] that evidence is not admissible in such cases j though I agree 


meat he drew up, varied from the minute, and most materially, in consequence 
of his ignorance of the transaction between the parties. It was between the 
captain of an /ntfe'a ship, entitled to his privilege to the amount of 15UU/. and 
tli^. ileiendant. He sold hi.s goods in a lump to the defendant; and in the tnins> 
action tliey made a computation of what the amount of liis privilege might be, 
and wJiat would be the aiiionnt of the deductions, in the whole 46^ per cent. 
upon the sunposed price. Annexed to this computation they made a minute 
of tlie agreement; and in that it was mentioned, that the 46| per cent, was to 
be (icductctl on the abovc>mcntioned account. They gave this minute to the 
attorney; and he made tlie deduction oi' 46 j per cent, to be upon the amount of 
the bargedmd finises,• using a phrase, that did not apply to it at all. The 
gocals consisted of C/dna wiire. It happened, by the Cfdna ships missing their 
voyage, tiiat the captain’s gtmds sold for VJObl .; upon which the purchaser 
said, “ I have overpaid you; jou are my debtor in respect of the deduction of 
Abj, per cent, which yon are to answer.” The obvious consequence was, that it 
was an impossible transaction; for tlie iiioi-e the goods sold tor, the less the 
seller was to get. 7'ho evidence was tliat of India captains and brokers as to 
the usage of the trade. Lord Hardw.cke heard it all, vciy properly. The mi¬ 
nute of the agreeinent was very short; and refeiTcd to accounts; and related 
to transactions in tr.ule. It was' to be explained by tlic courae of that trade and 
the manner of dealing; and the final result was to rectify the blunder by tlic 
minute. Lord Mardiviche'a note adds, tlic parties uftcrwaids settled it by 
consent. 

Pibner v. Gott ('u ) Is referred to in the case in the 7'ertn Jtepoila (h ). That 
last cast- (iocs not refer to tins in tiie least. Tlierc the Quarter Seamom lield 
the four guineas paid towards the expellee of the fine to be part of the con¬ 
sideration of the conveyance; and the Court of Ktng^a Bench aifirined their or¬ 
der. In f'ilmer v. Gett the evidence was not to contradict the deed; but to 


show, tiiat it Was obtained by fraud, and upon a false consideration; wliich is 
one of the ingi-edi( ids of the fiaud. 

It would be diflicuit to find more* eases than tiiose cited, that are strictly ap¬ 
plicable. None go foi'ther than this in the decisions and rules laid down; tiiat 
pai-ol ciideiK.e of the conduct of the parties, the manner of conducting tile 
transaction, the nntairnebs and hardship, may idforda good ground to leave the 
paity in the eonditioii, in which he put himself at law, to make what he chooses 
to make of h ; but ought nut to make tins Court give him any*aid. If th^ de- 
fendauL had not got by tins paper what would be a security at law, and liad ap¬ 
plied to me, and the case was reversed as to the situation of the parties, I would 
not put the defendant in a better condition tJian that paper had put her in. 
It is impossible to admit any deviation from the rule at law. That confines the 
The rule, that whole to tlie written agreeinent; and docs not achnit that to be varied by any 
a written evidence-of the conversation or conduct of the parties. That rule will not at- 
agreement case ^ subsequent, ifistinct, collateral, agreement; but the evidence, 

mthin the Sta- which I have heard, and ought not to have hei^, in this case, is evidence of 
tute of Frauds what passed at the time ofi and prior to, the written agreement, '^e lease 
aannot be va- niust oe accoixling to the written agreement. I sitppose the plaintifi' would 
ried by parol, not wish for a lease according to that, 
does liot affect (The plaintiff 4eclined to e.xecute such a lease.) 

a subseouent. Itord CiiaRosubOB.—I must therefore dismiss the bHl: but I will not dismiss 

distinct/col- It with costs. 


latent!, agree- 
meat. 


(a) 7 Bn.V.Q.7Q. 

(b) The Xingn, The InhaJ/itanta ofSammtmden, 3 T&mBep. 474. 
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with Lord Rosslyn that the report is inaccurate. Lord Roatlyn 
• Aipressly takes the distincdon between a person coming into 
. this Court, desiring that a new term shall be introduced into 
an 2 ^cement, and a person admitting the agreement, but re¬ 
sisting the execution of it by making out a case of surprise. If 
that is^ made out, the Court will not say, the agreement has a 
different meaning from that which is put upon it: but supposing 
it to have that meaning, under all the circumstances it is not so 
much of course, that this Court will specifically execute it. 
The Court must be satisfied, that under all the circumstances 
it is equitable to give more relief than the plaintiff can have at 
law ; and that was tarried to a great extent in Twining v. Mor* 
rice, (u) In that case it was impossible to impute fraud, mis¬ 
take, or negligence ; but Lord Kenyon was satisfied, the agree¬ 
ment was obtained by surprise upon third persons ; which there¬ 
fore It was unconscientious to execute against the other party 
interested in the question. It had been decided frequently at 
law, that there could be no such thing as a puffer at an auction. 
That, whether right or wrong, has been much disputed here, (b) 
In that case we contended, that all the parties in tne room ought 
to know the law. Lord Kenyon would not hear us upon that; 
and I do not much wonder at it: but Blake being the common 
acquaintance of both parties, and having no puipose to bid for 
the vendor, unfortunately was employed to bid for the vendee; 
and others, knowing that he was generally employed for the 
vendor, thought the bidding was for him. Lord Kenyon said, 
that was such a surprise upon the transaction of the sale, that he 
would leave the parties to law; and yet it was impossible to say, 
that the vendee appointing his friend, without tht lea'^t notion, 
much less intention, that the sale should be prejudiced, was fraud, 
surprise, or any thing, that could be characterised as morally 
wrong. That case illustrates the principle, that cii'cumstances 
of that sort would prevent a specific performance; and that it 
is competent to this Court, at least for the purpose of enabling 
it to determine whether it will specifically execute an agree¬ 
ment, to receive evidence of the circumstances under which it 
was obtained ^ and 1 will not say, there are not cases, in which 
it may be received, to enable the Court to rectify a written 
agreement, upon surprise and mistake, as well as fraud: proper, 
irrefragable, evidence, as clearly satisfactory that there has been 
mistake or surprise, as in the other case, that there has been 
fraud. I agree, those producing evidence of mistake or surprise, 
either to rectify an agreement, or calling upon the Court to refuse 
a specific performance, undertake a case of great difficulty : but 
it does not follow, that it is therefore incompetent to prove the 
actual existence of it by evidence. 

The conclusion upon this case is, that I can give relief upon 
neither bill. 1 will not say, that upon the evidence withsut the 
answer I should not have aad so much doubt, whether I ought 
not to rectify the agreement, upon which Stangroom relies, as 
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to take more time to consider, whether the bill shoi4d be dis* 
missed. But the evidence must be taken, due regard being had- 
to the answer; and the Court is not to: decide upon the allega¬ 
tion as to the probabilitjr against the answer, not only to take out 
of his contract part of the land he held, but to insert land which 
he never did hold, and of which he states he never did agree to 
become the occupier. Though I admit ail the observation upon 
the depositions, staung the communication to Stangroom hy 
Spearing of the third side of the paper, produced in evidence, it 
iti clear upon all the other circumstances, that Stangroom knew, 
prior to that agreement, tliat there had been treaty with Mrs. 
Garrett ti let her have the land described in the third side of that 
paper. A most material fact is, that Stangroom admits that, 
upon the 29th or SOth of March^ or the 1st of Aprils Spearing 
pr^q^osed to him that his farm should be varied. It is said, he' 
objected to that proposition: but he admits, that at that time' 
Spearing delivered to him a paper, ivhich corresponds in most, 
if not all. its parts with the agreement of the 4th of May, If 
that paper amounts to a proposition that he was not to have 
his old farm, and it corresponds with the paper of the 4di of 
May^ and Spearing executed that paper with the notion, that it 
demised what he proposed to demise upon the 29th or SOth of 
Mnrch^ or the Ist of April,, the other taking it as not demising 
what was proposed at the prior time, there cannot be a stronger 
case of surprise ; with this additional fact, that before the execu¬ 
tion of the agreement Mrs. Gr.-'rett represented that the bargain 
proposed to her was hard. She was to have more lands in this 
parish. Where was she to get more, but out of the occupation 
of Stangroom ; all the lands in that parish being let between 
them I He sends her word, that she is to have the additional 
quantity. W'hat is that but saying that he was to give up so 
much; for it could be procured from no other quarter ? Recol¬ 
lecting also that the map was in his possession, was referred to, 
and was something to amend by, that it gave map quantities, 
and the papers were reformed as to their quantities by that 
map, furnishing 446 acres, as the quantity in the possession of 
Stangroom,, and 425, as the quantity proposed to be in his pos¬ 
session, the latter made up by reduction of 24 acres and the ad¬ 
dition of three, it is impossible, taking all this together, to prove 
that it was the intention of the parties, that if those two treaties 
were carried into effect, he should have the whole. It appears, 
that Spearing managing for his landlord, and these tenants doing 
the best for themselves, had not come to an agreement upto the 
1st of April. Then notice to quit was given to both. Tluit is 
said to be a determination of all treaty. It is put on the other 
side as speeding the business. Steps are taken directly ; and 
Mrs. Garrett makes her a^eement by parol upon the 'l3th of 
April;* the effect of which is to g^ve her the benefit of that part 
of,the treaty, which was to take from Stangroom that part of his 
fiu-m* Thk agreement was communicated to Stan^oom. He 
knew she had a parol agreement, perhaps not strictly one, that, 
even^if eondfesBedy wouM have bound; but an agreement, that in 
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all honour, conscience, and fair dealing, ought to bind; she re- 1801. 

• ly4ng*upon the honour of her landlord, that she was to have that 
.property in her occupation which Stangroom himself had ad-. 
vised her to take. The subsequent agreieraent with Stangroom 
does away the effect of the notice to quit# Stawdroow, 

The question therefore is, whether upon the face of the agree¬ 
ment connected with a latent circumstance, now disclosed, you. 
are not at liberty upon the latent fact disclosed to inquire into 
the nature of the agreement itself, if there is something upon 
the face of it inconsistent with that fact disclosed; whether evi¬ 
dence can be admitted upon the ground of that fact disclosed; 
one part of the agreement importing what the other pai-t does 
not import: next, whether if Stangroom really understood he 
was to have the whole of his old farm, he shall have a specific 
execution, if the other party could not so understand it. As 
to the expression “ more or less,” I do not say those words in [ 341 
a contract will not include a few additional acres ; but if the 
parties are contending about three acres, it would be very sin¬ 
gular upon those words to add 24 map acres ; which he knew 
were already demised, as far as parol could demise them, to 
Mrs. Garrett. It is almost impossible that he could mean to 
include them. Therefore, upon the head of the true meaning of 
the agreement, I think the parol evidence may be introduced: 
but, without determining that, the evidence is so com])lete to 
shew Spearing did not mean it at the time of the agreement, 
and Stangroom must have known that he could not mean it, 
that he is therefore to be left to law. 

As to the other part of the case, 1 cannot possibly execute an 
agreement so perfectly different from that Stangroom has sign¬ 
ed. 1 am to consider it with reference to his answer; by which 
he has positively denied it. The whole agreement is to be ta¬ 
ken together ; and the whole must be executed or abandoned. 

I cannot find out what was the parcel of land in the possession 
of Mrs. Garrett that he was to have. It is not distinctly stated : 
nor is it admitted. I cannot therefore give a specific })ertorm- 
ance upon that bill; and under all the circumstances with regard 
to the admission of evidence, attending to the purpose and the 
view with which it is to be admitted in this Court, both bills 
must ke dismissed, without costs, on account of the inaccuracy 
of all the transactions, f aJ 

(a) WooUtm, v. Hearn. Post. Jvol. vii. p. 211.| 


Rolls 

WEDDELL o. MUNDY. My 21 . 

WILLIAM Hooper.^ by his will, after giving some annuities, 
gave to trustees 1000/. upon trust to place that sum out at in- yc. provided,’ 

terest, and the dividends and interest to pay towards the sup-that mease she 
’ shaUdte under 

twenty-one, or without leavini; any husband living at her death, it shall go over, vested at 
twenty-one upon the intention: the word “ or** bemg construed “ and.” 
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port, and maintenance, and education, of his daughter Mart/ 
Hooper for and during the term of her natural life ; as the trus¬ 
tees should think proper; and after her decease to pay and 
transfer the principal to the lawful husband of his said daughter, 
if she shall happen to leave any behind her at the time of her 
decease ; which said sum of 1000/. together with the said secu¬ 
rities he thereby gave and bequeathed to him accordingly i 

E rovided his said daughter shall not leave any lawful issue of 
er body living at the time: but if she shall happen to leave any 
such, then he declared his will, and gave and bequeathed the 
said principal sum of KJOO/. to and among all and ever}' such 
his grand-children equally between them, share and share alike, 
to be paid to them respectively upon their respectively attain¬ 
ing their ages of twenty-one years ; and if any or eitlier die un¬ 
der that age, he gave the share or shares of him, her, or them, 
so dying, equally between the survivors ; and if there should be 
only one, to that one. He also gave and bequeathed to his said 
daughter all the rest, residue, and remainder, of his personal 
estiite, of what kind soever, to hold to her, her executors, ad¬ 
ministrators, and assigns, forever: provided always, and he de¬ 
clared his will was, that in case his said daughter shall happen 
to die under the age of twenty-one years, or without leaving 
ing any lawful husband living at the time of her death, then he 
gave to his father-in-law and several other persons several le¬ 
gacies ; all which he directs to be paid within twelve calendar 
months next after his decease, in case of the death of his said 
daughter under age, as aforesaid; and in such case he did 
thereby give and bequeath all the rest, residue and remainder, 
of his personal estate and effects, whatsoever and wheresoever, 
unto his two nephews equally ; and he appointed his trustees 
executors; and gave them legacies. 

After the death of the testator, Mary Weddell^ his only child, 
having attained the age of twenty-one, and married, hied the 
bill with her husband ; and the question was upon the right of 
the plaintiffs under the residuary clause. 

The Solicitor General^ and Mr, Leach ^ for the plaintiffs, — 
The question is, whether this interestis vested, the plaintiff having 
attained the age of twenty-one, or still contingent, depending 
on another event, whether she shall leave a husband living at 
the time of her death The testator intended only one event, 
consisting of two circumstances ; and the word “ or” must be 
construed and.” The subsequent clause, directing payment 
of the legacies within twelve months after the testator^s decease, 
in case of the death of his said daughter under age, as aforesaid, 
and in such case giving the residue to his nephews, shows that 
intention not referring to either of two events. This makes the 
case infinitely stronger than the former cases, in which the word 
“ and” has been substituted for “ or.” Upon the other con¬ 
struction, if she should leave children, but no husband, this pro¬ 
perty would go over. 

Mr, Richards^and Mr, Raynsfordffor the Defendants.—TKis 
will, though very inaccurate, expresses two contingencies. The 
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disposition of the 1000/. must be coupled with that of the 1801. 
residue. In the event of her death without husband or children yv>-' 
.that sum of 1000/. would fall into the residue ; and the defen- 
dantb would take it as part of the residue : which she never Muxot 
could. 


T’Ac’Master of the Rolls.— After the testator has given the 
residue of his personal estate to his daughter in words that would 
vest it absolutely in her, he is supposed to take it away from 
her by words which would prevent it from ever vesting in her. 
The plaintilTs construction is the only one ; and makes the 
two parts con..istent. The expression “ under age, as afore¬ 
said,” means, not leaving a husband ; and in that passage he 
seems to have contemplated her death in his life. There can 
be no doubt he meant ** and” by “ orand cases are not 
necessary for that construction, if you can make out the inten¬ 
tion. (aJ 

Decree according to the prayer of the bill. 

^ u J Maberln V, Strode, ante, vol. iii. 450. and the references in the note 452 


ABBOTT n. ABBOTT. 


Rous. 
Jidy 31. 


JAMES ABBOTT by his will disposed in the following 
manner; 

“ To IViUiam Abbott my eldest brother I give 10/. as a le- 
“ gacy, and to his four children 10/. each; and to Stephen 
“■ J>l>ott lO/. to him as a legacy, and to his three sons 10/. 
“ each; and to John Abbott deceased his four children, three 
sons, 10/. each, and to his daughter Hannah Luviley 30/. ; and 
to my sister Sarah Nickles^ only daughter of Elizabeth Nirkles^ 
“ 20/. and to my brother Thomo-s Abbott 10/. and to his only 
“ daughter 20/. and the annuity of the three Miss VtAiigham of 
“ SuJf(Ak Street^ Middlesex Hospital^ to my sister Alarif Elling-^ 
“ ton : she to have it for her natural liie ; and her husband 


Executor held 
a trustee for 
the next of kin 
of the residue 
undisposed of 
upon a legacy, 
against an ar- 
^ment upon 
me will opp«- 
sing the pre¬ 
sumption. (1) 

[ #344) 


“ William Ellington not to have any thing to do with it: but to 
“ be at her disposal ; and after her death to be divided among 
“ the survivors, and added to the annuitt' 130/. during her na- 
“ tural life; and the said William Ellington to have 5/. for 
“ mourning; and to my brother Samuel Abbott 20/. and to my 
brother Joseph Abbott of Froom 10/. “ and to five persons by 
“ name” one guinea each for a ring; and to my nephew James 
“ libbott whole and sole executor.” 

The only question was, whether the defendant Abbott, 
the executor, who was one of the children of William Abbott, 
was entitled to the residue beneficially, or was a trustee for die 
next of kin. ' • 


•'. !) the note to JBennet v. Batchelor, ante, vol. i. p- 63. and Clennell v. Lewtkwaite, ante, 
' ci i:. p. 465.{ 
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1801, Mr. Richards^ and Mr Stanley^ for the RUnniiffs^.~^Mr, 
RomiVy.^ and Mr. HaH.. for the Defendant., contended, that this 
amounted to giving him the executorship. 

Abbott. The Master of the Rolls suggested, that the construcdon 
of the last clause might be to give him a guinea for a ring. 

Mr. Romilly said, that construction would not be consistent 
with the manner in which all the other legacies were given; 
in which the person preceded the sum. 

The Master of the Rolls (after some further discussion at 
the bar) said, it would be too much in such a case to pve the 
defenda.it the residue beneficially; and declared him a trustee 
for the next of kin. f a) 

(aj JStubett \. Mwray, atUe, vol. v. 149. and the references in the note, 158 


[ 345 ] BARRINGTON n. TRISTRAM. 

Jtdy 17. 22. 

A bequest for ADMIRAL Barrinfffon by his will, dated the 22d of Feb- 
all and every ruary 1797, after devising his real estate, and disposing of a 
^l^n leasehold house, and the furniture, &c. gave and bequeathed to 
includes every his nephew Barrinffton Price 10,000/. 3 per cent Consolidated 
child bom be- Bank Annuities, part of his stock in that fund ; which he di- 
rected to be transferred to his said nephew for his own use and 
which in this ’ benefit within one montli after the testator’s decease; but if his 
case was the said nephew should happen to die in his lifetime, then the tes- 
^i^nme^t of tator directed, that his executor should stand possessed of the said 
twe^-one by 10,000/. 3 per cent. Bank Annuities, upon trust for all the chil- 
the eldest, the dren of his said nephew Barring tot. Price lawfully begotten, 
Bumi^ of a shall be living at his decease, or bom in due time after- 

tlie^eathofa wards, in equal shares, if more than one ; to be transferred to 
child under a son or sons at the age of twenty-one, and to a daughter or 
twenty-one, daughters at the like age, or marriage with consent of die exe- 
Upo'n thT'^^ cutor; the dividends to be in the mean time applied for main- 
general rule tenance and education ; with survivorship in case of the death 
a child by a of any one or more dying before twenty-one or marriage with- 
ma^^e was* leaving any child or children; if leaving anv, upon trust for 
included, not- the child or children, in the same manner ; and if Barrington 
withstanding a Price should die in the testator’s life, leaving only one child 
SoniiTfL^' decease, or born in due time afterwards, or if 

vour of child* more, all but one should die before becoming entitled to any 
ren by the share, and without leaving issue, upon trust for such one; and 
Ijrior mar- jf Barrington Price should die In the testator’s life without 
leaving any child or children living at his decease, or born in 
due time mterwards,^ or if any, they, their child, children or 
issue, should die before becoming entitled to the said stock as 
a vested interest, then the same to fail into tlie residue, and 
go to hiS" nephew George Barrington., residuary legatee and 
executor. 

After several other legacies the testator gave to the plaintiffs 
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gum of 5000/. part of his stock of and in the 3 per cent. 1801. 
dank Annuities ; upon trust for and for the benefit of all and 
every the child and rhildrer of his niece Mrs. Tristram.^ the 
wife of the Reverend Thomas Tristram.^ if more than one, in Tbib-toam. 
and by equal parts or shares; and to be vested interests in, and 
transferred to, such of them as should be a son or sons, as or [ 346 ] 
when he or they should attain his or their age or ages of twenty- 
one years respectively, and in and to such of them as should 
be a daughter or daughters at the like age or ages, or upon her 
Or their marriage or marriages before such age with consent of 
the plaintiff, or the survivor, his executors, &c. and he directed, 
that the dividends thereof, or such part or parts thereof, and 
so much as the plaintiff should think fit, should be in the mean 
time applied for the maintenance and education of the children 
ofhis said niece Mrs. T?-i4ftffwduringtheirrespective minorities, 
without any regard to the abili^ of their father, or his situation 
or circumstances in life : but if any of the children of the said 
Mrs. TriA^ram, being a son or sons, should die before the age of 
twenty-one, or, being a daughter or daughters, before that age, 
not having been married with such consent, and without leaving 
any issue then living, then the expectant parts or shares of such 
children so dying before being vested of and in the said 5000/. 

3 per cent. Annuities should go or accrue to, and be upon trust 
for, the benefit of the surviving children of his said niece Mrs. 

Tristram^ if more than one, in equal shares; and should be 
vested interests in, and transferred to, each of them respec¬ 
tively, at the like ages or times as the original shares ; and the 
dividends of such surviving shares should be in the mean time 
applied for the maintenance and education of such surviving 
cnildren during minority: but if any of the children of his said 
niece Mrs. Trir*ram^ son or daughter, sons or daughters, 
shoidd die before twenty-one, leaving any child or children, the 
share of every such child so dying under age, and leaving issue, 
should be upon trust for the benefit of his, her, or their, child or 
children, if more than one, in equal shares; and should be vested 
interests in, and transferred to, each of them respectively, at the 
like ages or times, or upon the marriage of such of them as 
should be a daughter or daughters, with like consent as before 
directed respecting the shares of the child or children of his said 
niece Mrs. Tristram.^ and with the same survivorship as before, 
in case of such child dying under twenty-one and without issue, 
as aforesaid; and that the dividends, &c. of the last-mentioned 
shares should be applied for the maintenance and education of 
such last-mentioned child, &c. during minority; and if all the 
children of his said niece Mrs. Tristram^ except one, shouH 
die, before he, she, or they, should become entitled to any part 
of the said 5000/. Annuities by virtue of that his will, and [ 34/ J 
without leaving any issue, as aforesaid, then and in that event 
he gave the whole upon trust for such only surviving child; and 
directed, that it should be transferred to such child, if a son, at 
twenty-one, if a daughter, at that age, or marriage with such 
consent, as before; but if all and every the child and children 
VoL. VI. 35 
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1801. of his said niece Mrs. Tristram should die, before they or any 

v-'w./ of them should become entitled to the said 5000/. 3 p^r cent. 

Hank Annuities as a vested interest, and witiiout leaving any 
Tainouv. child or children, which should live to become entitled thereto, 
as a vested interest, then and in that event he ^ve the said 
5000/. Bank Annuities upon trust for all the children of the 
smd Barrington Price^ which shdl be living at the decease of 
tile surviving child of his said niece Mrs. Tristram, in the same 
manner as directed concerning the said 10,000/. Bank Annui¬ 
ties ; and if none of the children of Barrington Price or their 
issue sh'iuld live to become entitled, the said 5000/. stock to fall 
mto the residue. 

The testator (tied soon after the execution of his will. 7%o- 
meis Tristram died, accordii^ to one witness, in 1796 ; leaving 
six children by his wife. She married agsun; and by that 
marriage had one child, Louisa Jane Cooke. That child 
claiming a share, and the Tristrams claiming the whole, as 
the onl} children living at the death of the testator, the bill 
was hied by the trustees, to have the different rights ascer* 
tained. 

Mr. Alexander, for the family of Tristram, was origpnally 
held in these cases, that a generm bequest of this sort applied 
only to the description of persons at the death of the testator at 
fartiiest: but some late cases have let in persons answering the 
description before the distribution. That construction, which 
would let in the child by the second nuirriag^e, vouM make a 
considerable part of this disposition impossime. The question 
is, whom the testator meant by the child or children of his niece 
Tristram. If the construction is extended to a child cqming in 
esse after the death of the testator, you must extend it under 
this will, so as to give to the children of that child a proportion 
of the fund at the age of twenty-one; which is extending the 
vesting beyond the period allowed hy law: a di^cuHy that 
cannot'occur, if it is understood children bom at the death of 
[ 348 ] the testqtor. The Court will incline to that meaning that will 
meet all the events that can happen. 

Sutton, and Mr, Owen, far the defendant Coeie.—This 
is merely a question of intention. The rule, that all the chil¬ 
dren am let in, until there must be a distritmtive share given 
to one, must govern this case: Andrews v. Partington, faJ 
Haste V. Pratt, (h) Middleton v. Messenger, (c) Suppose all 
the children by the first husband died before toe n^oney was 
distributable: is the boun^, evidently intended as a ptovisi^ 
for the children of his niece, to lapse \ The Court wUl>nDt io¬ 
dine to such a construction. The difficulty sqggestQd toUft bp. 
considered, when the case arises; but one eventuaUy bajd,limita« 
tion in a will does not of necessity govern the cop^^mctioUr 
Tristram, the father, appears to have been dead^whpn.thp,will 
was made. 

faJS C. C. 401. fbJ Ante, vol. ui. 730, 

fej Aiae,roi. v. 13$. Preaeettv.Lmg, ante, vol n. 690. Gad/agy v. 
aaie,4S, 
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Lord Chancellob. —^The nile of the Court now being to 1601. 

Ifet in all children until there must be a distributive share gpven 
. to one, the construction upon the whole of this will seems to B^*^**®» 
be, that every child must be let in, until some child attains Taitn^v. 
twenty-one, or dies, leaving issue. The first attaining twenty- 
one must be paid his share, and then it must be apportioned; 
unless sQpne other prior event wOuliJ compel you to fix the 
shares, ^e rule of the Court has gone upon an anxiety to 
provide for as many children as possible with convenience. 

Therefore any coming in esse^ beibre a determinate share be¬ 
comes distributable to any one, is included. My private opi¬ 
nion is, he nev'er thought of his niece marrying again ; but uie 
object was the children of Mr. Tristram. The words, “ the 
“ wife of the Reverend Thomas Tristram” are merely wo^'ds of 
description. In the direction for maintenance, without regard to 
the ability of their father, I should suppose, he thought Mr. 

Tristram was alive, and Aat he meant him: but the words are 
not so; and if the rule is to include all children coming in ease 
before there must be a distributive share ^ven to one, the 
words “ their father** in that passage are not sufficient to sup¬ 
port my private opinion against the rule. In the gift over he 
excludes children of Harrington Price^ that should not be 
living at the death of the surviving child of Mrs. Tristram. [ 349 ] 
There too, I think, he meant children by Mr. Tristram ; but it 
would be veiy difficult to make out the title of the children of 
Barrington Price against her children by any other husband. 

The difficulty put by Mr. Alexander confirms my private 
opinion : but the rule requiring, that all the children shall take, 
who come in esse., before there is a necessity for determining 
the share of any child, it only comes to this ; that the testator 
has given to persons, whom the law makes certain, proper^, 
with a limitation over, which cannot take effect; which hap¬ 
pens every day. Notwithstanding a strong conjecture against 
my judicial opinion, 1 am bound to declare, that every child of 
Mrs. Tristram shall take, who will come into existence before 
liny son of Mrs. Tristram attains the age of twenty-one, or 
any daughtei attains that age, or marries, or any child mar¬ 
ries, and dies, leaving issue; for a child may many, and die 
under twenty-one, leaving issue. Decree, that the stock shall 
lie transferred to the Accountant-General, and the costs of all 
parties paid out of the residue. Wherever a testator by his 
will raisei^ a doubt upon the meaning of it, his general pro¬ 
perty pays for settling that doubt. This being a specific le^cy 
of stock, the dividends are due for maintenance from the death* 
of the testator. 
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1801 . 

PAINE V. MELLER. 

July 23. 

Contract for UPON the 1st of September, 1796, the plaintiffs sold to the 
the side of defendant, by auction, some houses in Ratcliffe Highway, upon 
houses, terms, a deposit of 25/. per cent, and a proper con- 

the”title*could veyance to be executed upon payment of the remain4er of the 
not be comple- purchase money at Michaelmas next. The premises tirere with 
ted on the ^y. Qt^jerg subject to certain annuities : but a trust of stock was de- 
pro- dared for the payment of these annuities. The first abstract 
ceeded, upon delivered was clearly defective: so that the purchase * could not 
a proposal to jjg completed at that time. A further abstract was delivered 
jectionsupon to the Solicitor for the defendant, at the end of September, or 
certain terms. the beginning of October. He insisted upon having a release 
The houses £5(.om the annuitants. The treaty continued through Ortoher ; 

and about the end of that month the defendant’s Solicitor 
veyance, the agp’eed to waive all objections, if the plaintiff would allow him 
purchaser is eleven guineas, and if the trustees of the stock would join in 
Mcemedthe the com eyance; and refused a proposal to give up the pur- 
title land the chase. The plaintiff agreed to make the allowance desired, 
circumstance, Qn the 4th or 5th of November the defendant’s Solicitor sent 
S^uffeiiSe a draft of a conveyance. The trustees of the stock were pre- 
insurance to vailed upon to join in the conveyance by a new declaration of 
expire at the trust. The draft was returned to the defendant’s Solicitor; 
^y, on'ft'luch deeds were engrossed; and upon the l6th or 17th of Ue~ 
WM OTi^nally cember he declared himself satisfied with the title ; and said, the 
to have been deeds would be ready in two or three days; and that he should 
completed, complete the purchase under the promise of the eleven guineas, 
tice,'makes no Upon the 18th of Dei ember the houses were burnt: the in¬ 
difference. A surance having been suffered to expire at Michaelmas 1796. 
reference to 20th of December the defendant’s Solicitor wrote a let- 

SIc^S™ter; observing, that he had taken an objection to the freehold 
reeled to in- title ; and should not have thought any thing more of the pur- 
miirc, whether but for the covenant of indemnity from the trustees, in- 

was a™c^ed, serted in the draft by him, and approved by one of the trustees 
or acouiebced’ of the Stock : but as that had been struck out by another trus- 
»», on behalf of Jgg be could not advise his client to accept the title ; and he 
r should call for the deposit. 

L J The bill was then filed, praying a specific performance of the 
contract; and a decree was made by the late Lord Chancellor, 
simply referring it to the Master to see whether a good title 
could be made. This decree was dissatisfactory to both par¬ 
ties, as not deciding the question j and a petition of rehearing 
was presented by the pl^untiff. 

Mr. Mansjiela, and Mr. Cox, for the Plaintiff, insisted, that 
the objection to the title from the charge of the annuities 
was frivolous: there being a fund of stock with a trust de¬ 
clared upon it. 

Mr. Shtton,and Mr. Lewis, for the Defendant. —The delay in 
performing this contract arose from the defect of the title; and 
the plaintiff ought to have acquainted the defendant with the cir- 
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cumstance of the insurance expiring. In Stent v. Bay Its (a)y 
^efefred to in Mortimer v. Capper^ (b) Sir Joseph Jekyll ex¬ 
presses a clear opinion upon this case, (c) Pope v. Roots. (d) 
Mr. Mansfield.^ in Reply. —All the cases referred to are got rid 
of by Jackson v. Lever, (e) The former cases proceeded upon 
this fallacy, that the party could not have the thing bought; for 
chance li^d decided against him : but he had the chance ; and he 
must takeNit each way. In the case of a life it might last fifty 
years, and might drop the next day. But this is not a purchase 
of property depending upon the contingency of life, like an an¬ 
nuity A man purchasing a house is to consider widi himself, 
whether he will insure or not. Not a word was said about in¬ 
surance : therefore notice was not incumbent on the plaintiffs ; 
and there was as much negligence in the defendant in not in¬ 
quiring about that. Such an accident did not occur to either of 
them. If in the sale of a house nothing is said about insurance, 
it could not enter into the bargain. 

Lord Chancellor. —^The abstract first delivered was un¬ 
doubtedly imperfect in certain respects. It did not go back 
further than forty-three years ; and there was no specific men¬ 
tion of the property in Rateliffe Highway in the abstract. 
There was also the objection upon the annuities. Unquestion¬ 
ably that abstract was not satisfactory ; and the express condi¬ 
tion of the sale could not be complied with. (J ) Of course 
the defendant could not be called on to pay his purchase money. 
Then it was with the vendee to choose to go on with the bargain, 
or to put an end to the contract. The agent however chose 
not to put an end to it; and though a circumstance took place 
at Michaelmas sufficient to put an end to any action of law, the 
contract was kept alive, at least to the 10th of December. It 
is clear, the objection was given up as to the freehold title ; 
and the only difference was as to the indemnity against the an¬ 
nuities, affecting these with other premises. I do not consider 
whether this objection is of form or substance : but leave it to 
be determined, when it may be necessary, whether the purcha¬ 
ser under such circumstances has not a right to insist, that the 
annuitants shall release the premises ; or whether this Court 
will say, under all circumstances the purchasers shall take the 
premises burthened with the annuities, with a great number of 
others, and seek their indemnity against the trust property and 
the trustees, if they preferred a personal covenant by the trus¬ 
tees. If in equity these premises belonged to the vendee, he 
would have a title to the rents and profits at Michaelmas by 
relation; smd he must pay the purchase money with interest 
from that time. First, it is said, the title was never acce^^ced 
in fact: 2dly, if not, under these circumstances a Court of 
Equity will not compel a specific performance. As,to the sc- 

(a)2P. wm. 217. fbj 3 Bnt. C. C. 156. ^ 

pd ) ^ C. 184. feJ3 Bro. C. C. 605. 

pc) ii.,rrtngti.n'Y. Wheeler, unfe, Tol. iv. 686. Seton v. Slade. Post, {vol 
'“i. p i’.t ; 
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1801. cond point, the objection is grounded upon two circumstances: 
1st, the simple fact of the fire; 2dly, that the premises had beefa 
insured prior to the contract ,* that that fact, and the fact that 
Mbllui. the insurance expired at Michaelmas 1796, were not disclosed; 

and that the premises afterwards remained uncovered by any 
insurance. Tne authority of Sir Joseph Jekyll has been men¬ 
tioned : but no case has been cited in support of that<^ct7/m ; 
and it is in a degree suggested, not admitted, at the UaTy that k 
may be considered over-ruled by subsequent cases. As to the 
mere effect of the accident itself no solid objection can be found¬ 
ed upon that simply ; for if the party by the contract has become 
in equitji die owner of the premises, they are his to all intents 
and puiposes. (1) They are vendible as his, chargeable as his, ca¬ 
pable ofbeingincumbered as his; they may be devised as his ; 
they may be assets ; and they would descend to his heir. If a 
man had signed a contract for a house upon that land, which is 
now appropriated to the London Docks, and that house was burnt, 
it would be impossible to say to the purchaser, willing to take the 
land without the house, because much more valuable on account 
of this project, that he should not have it. As to the annuity 
cases and all the others, the true answer has been given; that the 
party has the thing he bought, though no payment may have 
been made ; for he bought subject to contingency. If it is a real 
estate, he of course has it. Then as to the non-communication, 

I cannot say that, in my judgment, forms an objection ; for I do 
not see how I can allow it, unless I say this Court warrants to 
every buyer of a house that the house is insured, and not only 
insured, but to the full extent of the value. The house is bought, 
not the benefit of any existing policy. However general the 
practice of insuring from fire is, it is not universal ; and it is yet 
[ 353 J less general that houses are insured to their full value, or near it. 

The question, whether insured or not, is with the vendor solely, 
not with the vendee ; unless he proposes something upon that; 
and makes it matter of contract with the vendor, that the vendee 
shall buy according to that fact, that the house is insured. I am 
therefore of opinion, that if the agent on behalf of this purchaser 
did accept this title previously to the destruction of the premises, 
the vend^ors are in the situation in which they would have been 
if the title and the conveyance were ready at Michaelmas 1796, 
but by the default of the vendee were not executed, but the title 
was accepted, and die premises were burnt down on the quarter 
day. As to the tiict, where there has been a great deal of treaty, 
and a considerable hardship must fall upon one party, if the case 
is to be put entirely upon tne fsetythe Court must ^uard against 
surprise; and I am not sure, even the plaintiff’s witnesses accu¬ 
rately understand the nature of the facts they depose to. It is 
to be observed, they are all the plaintiff’s agents^ suMeot to tfui 
influence pm»ssarily belon^ng to tiiatt situation* case is 

therefore not sufEciently clear upon the fact, and there ought 
to be some reference to the Master or an inquiry before* a Jury; 

1(1) See Fk^err. Fsutt, 2 Serg. & Rawlc, ll.| 
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* but that quist not be upon the validity of the tide ; fear it it 1801. 
ckar; die objection to die freehold title, that it was not old 
enough, aod we odier objection, that Ae purchaser had a right 
to inssist iqion a release of the annuities, were wrived. The Meuta. 
question between them is, whether die parties aneed that an 
indemnity should be given in any form; and it so, in what 
form. *'^e inquiry must be, whether the tide had been ac¬ 
cepted by the agent on behalf of the defendant on or before the 
18th of December 1796. That inquiry will miscarry, unless 
the Master, or the Jury, if satisfied that there was an acquiescence 
in die proposal, shall of opinion, that is an acceptance of the 
proposal. I should think, a Court of Law would hold that: 
but if there is any doubt of it, I would rather refer it to the 
Master to inquire, whether the arant on behalf of the defendant 
had accepted or acquiesced in me proposal; with a direction, 
that he should be examined; and they will appreciate the credit 
due to him ; and will not forget, that he was bartering for him> 
self for eleven guineas ; if that appears. 

The decree was reversed; and the reference to the Master 
directed accordingly. 


GOUGH V. THE WORCESTER AND BIRMINGHAM 
CANAL COMPANY. 


[ 354 j 
July 24, 25 


HARRTGOUGH, by indentures of lease, dated the 26th of Co^structioi. 
May 1794, demised some lands, in the neighbourhood of 
mvig^ham, to Joseph Richards, for a term of ninety-nine years, if the lessor 
at the annual rent of 47/. and the further yearly rent of 8/. for®^^|^ bc^mind- 
every acre of meadow or pasture, which had not been in tillage any%rt*<rf^c 
for ten years last, that Richards should at any time during the premises for a 
term plough up. The lessee covenmtted within three years to lay street or 
out 350/. at least in new building two messuages and in erecting 
dwelling houses upon part of the premises, then marked or staked part to build’' 
out for that purpose, 30 yards by 120. He also covenanted to “PO"> "“7 

occupy in a husband-like manner, and not to demise or grant over te™ 

the lease to any person, except his wife, children, or grand-chil- if he resumed, 
dren, for any term exceeding a year, without licence ; with the having a 
usual proviso of re-entry. 

The lease also contained this covenant; that if the said Harry thoughWt 
Gough, his heirs or assigns, shall be minded to set out any part of cannot be act. 
the ground hereby demised (except the piece of land above 
mentioned to be marked or staked out for the said lessee, his for the tenant. 

executors, admiiustrators, and assigns, to be built upon) fot 2diy, The ge- 

^ ® ^ ' nerality of the 

latter worda are not restrained fay the framer to biuldu^ of aiw partieuhr q>eciea: uerefore 
a contra^ a Canal CosqieQy for the Isnda resumed was onfoieedywarshouses being mtb. 
Lb the me s n i ng of the lease; sj^ whsifi^ at least as appurtenaiit, ana wanted for the enjoy¬ 
ment of the warehouses. A cranpensation was decreeio tor the land covered with water; aro 
as to towing^wthA sad die banks ofhasins, though strii^siibjeM of oonpefisation, yet up¬ 
on a^esnag snd after great KtigiOiMi the Court would not Mvexae the dacree, ai^ direct 
••JPwer to the Msster, merely on that account 
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a street or streets, or to set or sell any part or parts thereof 
to build upon, and shall at any time during the said term gi'i^e 
to the said lessee, his executors or assigns, two months notice 
in writing of such intention, then it shall be lawful for the 
lessor and his heirs to enter upon such ground, to be set out 
for a street or streets, or to be set or sold, as aforesaid, to build 
upon, and to dispose thereof for the purposes afore^id, as he 
or they shall think lit; and that from and after «^ch entry 
or entries, tlie said lessor, his heirs or assigns, shall discount 
and allow, or otherwise it shall be lawful for the said lessee, 
his executors and assigns, to retain yearly, out of the rents 
reservea, as much money for all such ground of the said 
demised premises as shall be set out for a street or streets, to be 
set or sold to be built upon, as shall be proportionable to the 
reserved rent for the whole, which is to be taken by the said 
lessee, his executors nr assigns, in full satisfaction for all such 
ground as shall be set out for a street or streets, or set or sold 
for the ; urposes aforesaid ; and that no greater or other satis¬ 
faction or detainer shall be made by or to the said lessee, his 
executors or assigns, on account thereof: but it is further agreed, 
that all such ground as shall be set out for a street or streets, 
or to be set or sold to build upon, pursuant to the said agree¬ 
ment, shall, as soon after the same shall be set out for the pur¬ 
poses aforesaid as may be, well and sufficiently be hedged and 
fenced from the ground thereby leased adjoining thereto, at the 
expence of the lessor, his heirs, and assigns. 

The lessor died several years ago ; having devised all the pre¬ 
mises comprised in the lease to his wife and her heirs. She 
died; leaving an only son, her heir at law and devisee. The 
town of Birmingham increasing rapidly, the widow and her son 
gave several notices of resumption under the covenant; and 
the tenants delivered up the land accordingly. The lease by mesne 
assignments became vested in yohn Guest. Most part of the 
premises resumed was let upon building leases : but some pie¬ 
ces, one particularly, consisting of 3 roods and 20 perch, re¬ 
mained in the possession of the son. 

In the 31st year of King George 3d, 17'90, an Act of Parlia¬ 
ment passed, incorporating the Worcester and Birmingham Ca¬ 
nal Company. Upon the 9th of Julyy 1792, Guest vras in pos¬ 
session of 13 or 14 acres; and Gough was in possession of the 
said piece of 3 roods and 20 perch. An agreement took place 
between Gough and the Canal Company; by which he was to de¬ 
mise to them all his lands in the occupation of Guest or his un¬ 
dertenants, and two messuages and two small tenements there¬ 
on, with the appurtenances ; they paying for all such part as he 
has a right to take from Guest^ pursuant to the provision in Ws 
lease, at the rate of 25/. per acre per annum, from the time they 
possession; and paying to Gough, for such part as he has' 
not a right to take from Guest pursuant to such proviso, the rent. 
Guest pays during his lease, and afterwards at the rate of 25/. 
peraciv ; riie Company to hold the said land in perpetuity under 
the rents above specified; without paying any consideration for 
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the buildings erected thereon. Upon the 18th of September 1801. 
1795, notice was served upon under the clause of re- 

sumption, to quit the land, except the piece staked out to be 
built upon at the granting of the lease. Possession was dcliv- The Wuhc£«- 
ered accordingly by Guest; and the Company took possession and 
of thjU; land, and also of the 3 roods and 20 perch, of which 
Gou^h Was in possession, and dug brick earth, and exercised Cumpant 
other acts of ownership. 

Gxiest afterwards set up claims; and in July 1793, called a 
meeting of the Commissioners under the Act; who made their 
award on the 9th of Aui^ust; bv which reciting, that it appeared 
jf) them, that the Company hail caused all the land in the occu¬ 
pation of Guest or his under-tenants and the appurtenances to 
lx- marked out, as wanted by them for the purposes of t.ie na- 
\igation ; and further, reciting the agreement between Gough 
and the Company ; they determined, that the Compan}'^ should 
pay the said rent of 25/. per annum an acre for all and every 
the said lands as should be so taken and used by them, and so 
proportionably for a greater or less quantity than an acre, to 
(itu ‘ his executors, &c. for such part of the lands as at the time 
ol making the agreement was in his occupation, for the rest of 
the tenn of ninety-nine years, and to Brother and Lynden^ his 
under-tenants, for their terms and from the expiration thereof 
to Guest during the remainder of the term. The act gave no 
appeal. 

The Company refusing to pay Gough^ a notice was served b\ 
him on the 21st of May 1795, requiring them to attorn to him 
under the agreement; and no answer being returned, he brought 
an ejectment in the Court of King’s Bench ; wiiich \\ as tried 
at the Summer Assizes for the County of IVarwtcl' in 179.5; 
when the Jury f''uncl, that six acres, part of the land, were taken 
for the use and purpose of the navigation ; and the remainder for 
the purpose of building streets • and that such six acres were 
sufficient for the building of wharfs and warehouses. That was 
upon evidence to that fact taken b)' agreement. A verdict was 
then taken for the plaintiff, subject to the opinion of the Court 
upon a case reserved, stating all the facts, and, among them, 
that the Company had dug and used a quantity of brick earth, 
and cxircised other acts of ownership ; and also stating the above 
finding of the J ury upon a parol evidence. Upon the 2d of June 
179b, judgment was given for the plaintiff for all the premises, [ 357 ; 
except the six acres. 

Gough offered the Company a lease at a rent of 25/. an acre 
per annum ^ and upon being paid die arrears ; and in the same 
letter his agent observed, that though by this decision he w^as 
not entitled to the whole of the six acres, yet he was by no 
means precluded fromobmining a compensation for his right of 
building upon this land, and other rights attached tcf him as 
landlord ; and proposing a reference to individuals or a Jury, 
under the Act, to determine, what the compensation should be. 

Upon the 3d of June 1796 a bill wae filed by the Canal Com¬ 
pany against Gough ; praying a specific pe'rformance of the 
/ VoL.Vr 36 
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1801. agreement, and an injunction to restrain him from proceeding 
at iaw to obtain judgment or execution. by 1.is answer 

^ stated, that the conveyance they tendered reserved only tine rent 
The WuRCBfl. reserved in the lease, and also comprised the 3 roods and 20 
TEB and perch. Upon the 12th of yu/i/ 1796, the Company offered, by 
* a letter from the Solicitor for them and Guest^ to take the^whole 

CoKPAMT. of Gough's land at 25/. an acre per annum^ as former)^ agreed 
upon. A correspondence followed between the ag«?nts; and a 
letter, dated the 11th of January^ 1797, stated, that the Com¬ 
pany had at length determined upon the quantity of land to be 
taken for the canal; which was 9 acres and 38 perch ; that that 
was all the land they conceived they should have occasion for ; 
and that what remained was all compact, and the most eligi¬ 
ble part for building on. 

The bill, upon which this cause was instituted, was filed by 
Gough upon the 2''th of May 1797 ; praying, that his rights 
and interests in the premises may be ascertained ; that he may 
be quieted in the enjoyment; that the agreement may be speci¬ 
fically performed, so far as it can be performed; that the Com¬ 
pany may accept a lease accordingly, except the six acres; that 
the compensation to be paid by them to the plaintiff for the six 
acres may he ascertained ; that an account may be taken of the 
rents of the premises, excep'i. the six acres, since the Company 
had possession ; and an account of what is due to the plaintiff'in 
respect of the six acres during the possession of the Company, 
and of the compensation which ought to be paid to him, and 
for payment upon such accounts ; and that the plaintiff’s right* 
358 ] under the clause in the lease and the several contracts and 
agreements may be settled ; and that an injunction may be 
grant d, to restrain Guest and his under-tenants from proceed¬ 
ing in ejectment against the plaintiff'and the Company, and from 
all proi codings at iaw against the plaintiff. 

I’he bill charged, that the price was agreed upon on account 
of the situation of the premises, and their value to be let or 
.sold for building, and the probabilitj', that an opportunity 
would soon offer to the plaintiff of letting or selling the premi¬ 
ses for that purpose. The Company never agreed to pay so 
high a price lor land, for the purposes of the canal, which 
could not be let or sold for building; and if the land could 
have been used only for the purposes of husbandry, for which 
alone Guest could use it, they nev'er would have given near so 
high a price. 

The Canal Company by their answer stated, that it was un¬ 
derstood upon the treaty, that the plaintiff had a right under 
the covenant in the lease to take from Guest for the purpose of 
building upon all the land, except as in the bill mentioned, but 
not to sell or demise to them for the purpose of the naviga¬ 
tion ; and therefore they applied to Guest to deliver them pos¬ 
session ; which he promised, if thej^ could agree with the plain¬ 
tiff for the purchase of his interest; and in confidence of such 
promise the agreement with the plaintiff took place. The price 
was in consideration of the situatiemof the premises as convenient 

V 
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and necessary for the use of the navigation^ and of the Value the 
premises were worth to be let or sold for building. They ad* 
. mitted, that they have not paid, or offered, near so high for any 
other land, purchased for the purpose of the canal, which is not 
in a situation where it might be let for che purpose of building 
upon; and if the land could have been used only for husbandry, 
they woald not have given the same price. They ne^'e^ enter¬ 
ed upon the 3 roods and 20 perch. They made 1,500,000 
bricks. Under the award of the Commissioners 6nwY demised 
the land to them : viz. 13 acres, 12 perch (including 1 rood 39| 
perch of the land staked out for building at the date of the lease) 
at 25/. an acre for all, except the one rood 39| perch They 
were advised, the award of the Commissioners controlled tiie 
agreement. They want no more than 9 acres and 38 perch 
for the purpose of the canal; and are not warranted by the Act 
to take more and are prohibited by the Statute of Mortmain 
from taking more. They insisted, that tbeir agreement with 
the plaintiff was annulled, not only by the award, hut by the 
judgment in the Ejectment; and demise to them of the 

13 acres, 12 perch, was also become of no effect. They stated, 
that they are willing to pay a rent of 25/. an acre annum 
for the 9 acres 38 perch to whomsoever is entitled : but it was 
claimed both by the plaintiff and Guest. They admitted, that 
at the time they took possession it was understood, that the 
plaintiff had a right to resume all the land, except what was men¬ 
tioned in the bill to be marked and staked out for the lessees to 
build upon. 

Guest by his answer insisted, tliat part of the land resumed 
having remained in the plaintiff’s liands, and not being let or 
sold to build upon, was contrary to tlje clause in the lease. He 
stated, that evidence w'as given before the Commissioners, and it 
was understood then, that the Company- would W'^ant the whole 
of the land for the purposes of the navigation ; and they have 
declared so. He also stated, that the land was not of any consi¬ 
derable value on account of the prospect of being built upon. In 
that respect he wus contradicted by the Company and the un¬ 
der-tenants. 

Of the defendants the Canal Company only entered into evi¬ 
dence. Several witnesses stated, that 9 acres 38 perch were 
wanted for the purpose of the navigation: i. e. for making a 
basin, erecting sluices, wharfs, and places for landing goods, 
cranes, weight-booms, and other engines, to be used for the canal. 
One witness stated, that what he thought necessary to be applied 
to the purposes of the navigation was not sufficient with regard 
to the traffic expected : the Company having taken other lands 
of Sir Thomas Gooch. Another witness stated, that part of the 
land was necessary for the purpose of the navigation ; the wdiole 
was not. Three acres one rood are at present unnecessary for 
the navigation. 

By the decree, pronounced upon the 9th of December 1799, it 
was declared, that the plaintiff at the date of the agreement was 
entitled to the whole ot the land in question, for the purpose of 
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isuilding, except the land in the original lease mentioned to have 
* been staked and marked out for building; and a reference to the 
Master was directed, to ascertain the quantity, &c. and to dis-» 
tinguish the excepted lapd, and to ascertain the quantity of such 
part of ,the rest as was covered with water, for the use of the 
canal navigation; and how much of the land covered with water 
was, when the Company took possession, in the occupation of 
Guest and the under-tenants ; and it was declared, that the 
Company should accept a demise in perpetuity of ail the lands, 
subject to the interest of Guest in the piece of land in the ori¬ 
ginal lease mentioned to have been staked and marked out; 
reserving a rent of 25/. an acre per annum for the whole, exeejjt 
the last mentioned piece, and for that a proportion of the rent 
reserved bv the original lease during the remainder of the term 
thereby granted ; and after the expiration of that term 2.5/. an 
acre, to the plaintiff, his heirs, and assigns, from the time the 
Company took possession. A n account of the rents was directed; 
and an inquiry, what compensation by a sum in gross or an an¬ 
nual rent ought to be made to Guest^ and the under-tenants, for 
their respective interests in such parts as were covered with 
water : if a sum in gross, to he paid by the plaintiff, if an annual 
rent, by the Company, to Guest anti the under-tenants. An 
account was dire-ted of the rents paid already by the Company 
to Guest and the under-tenants in respect of the lands, exce])t 
those marked out for building in the original lease ; and in case 
the compensation to Guest and the under-tenants shall be by a 
sum in gross, it was directed, that they repay to the Company 
what shall appear upon such account to have been received by 
them : but if by a rent, that they deduct and retain the amount 
of such rent as shall at the time of taking said account be clue 
to tliem respectively, out of the monies received by them re- 
pcctively ; and pay the overplus, if any, to the Company. The 
Master was directed to settle the proportion of rent, which, by 
the orignal lease, ought to be abated by the plaintiff in respect of 
the lands to be demised to the Company, exclusive of the land 
marked out, as aforesaid. An injunction was directed, to restrain 
Guest and the under-tenants from disturbing the possession of the 
Company under the demise. The plaintiff was directed to pay 
the costs of the defendants, except the Company and Guest^ and 
the Company to repay to the plaintiff the costs he w'as directed 
to pay, together with his own costs. 

A petition of rehearing was presented by Guest upon the 
following grounds: 1st, that the decree is erroneous in giving 
the plaintiff any present right or interest in any part of the pre¬ 
mises, upon which the plaintiff had not, at the time he served 
the notice, or at the filing of the bill, a bond fide intention of 
building streets or houses ; the building streets or houses being 
the on]y purpose, for which the plaintiff was authorised by the 
clause of resumption to call for the land ; and the plaintiff has 
proved, that he had no such intention; having stated by his bill 
the agreement with the Company ; and he must have known, 
they could not take lands for the purpose of bjulding streets or 
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houses, or any other purpose than those of the canal only; 1801. 

therefore the notice was iraudulent, to deprive the defendant 
Guest of the benefit he might derive by means of the canal: Gopoh 

Secondly ; that the verdict was proceeded upon as conclusive The Wonexs- 
evidence, against the defendant Guest^ as to the quantity of land tkr and 
intended to be applied by the Company for the purposes of the 
navigation ; notwithstanding the Company by their answer Conesvr 
stated, that they should want a larger quantity for such pur¬ 
poses : therefore the defendant was not concluded by such 
verdict; but was entitled to an issue, or some other mode of 
inquiry : 

Thirdly ; that the decree refers it to the Master to settle the 
compensation, if any should be made to Guest^ for his right and 
interest in so much land as was covered with water : whereas 
the Act directs all compensation to be assessed by a jury : 

Lastly ; that the decree has not directed the costs of the suit 
to be paid to Guest; as it has directed with regard to the other 
defendants, the under-tenants, 

Air. Richards., and Mr. Horne., in support of the petition oj 
rehearing. — Mr. Alans ft eld.^ and Mr. Thomson^ for the Canal 
Company. — Air. Romillyy and Air, Toller., for the plaintiffy in 
'support of the decree. 


The Lord Chancellor, stating the case very particularly, [ 362 ' 
delivered his judgment: (a) 

It must be upon the conviction of the Legislature, that some 
veiy considerable public benefit will arise frt)m such an under¬ 
taking, that they give such large powers of breaking in upon 
prh ate property by these Acts of Parliament ; and it has hap¬ 
pened in this, as in most other instances, that the commission¬ 
ers were not satisfied with the very' larg^ powers they had- 
Thiir award was at least ^'er 3 ,' absurd. 

'Fhe generality of the latter words of this covenant is not to 
be confined to streets, nor even to building houses ; and the ob¬ 
servation is well founded ; that the former words being so con¬ 
fined, the generality of the latter show's a different intention. 

The Company by their answer say, they want only 9 acres 38 
perch for tlie purpose of the canal ; and arc not warranted to 
take more : but 1 am clearly of opinion, that having made the 
agreement with the plaintiff for the greater quantity, they could 
not retract. With respect to the 3 roods 20 perch, that were 
not actually built upon, my opinion, if that had been brought 
distinctly before the Court, would have been, that if the Jury’ 
could have been satisfied, that the landlord had an intention 
bonij fide at the time of building upon them, and afterwards 
found he could not, there was no ground for this Court to 

(a) The Lord Chancellor remarked with disapprobation tlie unusual length 
of the petition of rehearing; and inclined to make the petitioner ply the ex¬ 
pense occasioned by so unnecessarily loading the Reconk as it appeared, 
against the advice of his Counsel; but afterwards his Lonlship said, that m tl . 
was a very complicated case, and allowing for the apprehension and anxiety of 
fte party, that in bringi^ it before the Court nottung material should be onut- 
t^, he should rimpiy ainrm the decree. 
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1801. say, that, because that intention was not finally acted u^« 
on, therefore the tenant had an Equity. Th*ere is ^eat 
Gonea difficulty as to frauds upon covenants ; and it is much safer to 
Tlie 'WoKcsa- go by the literal construction. Upon that the piaintifF had a 
‘ '* right to resume any part, for the purpose of building upon, and 

for no other purpose. The verdict, that the six acres were ta¬ 
ken for the use and purpose of the navigation, is veiy l<fose. If 
five of those acres were taken for the purpose of building ware¬ 
houses, that would have been for the purpose of the covenant 
the tenns ofwhich are not restrained to buildings of any par¬ 
ticular species. Upon the evidence, all the six acres were taken 
for the purpose of building; for their situation, close to the 
town, at the end of the canal, was most proper for w harfs, 
warehouses, or buildings, within the meaning of the lease. 1 
will not say 1 am sure wharfs are within the meaning of the lease: 
but upon the ts of Parliament the Legislature seems to have 
considered them so. They are perhaps rather to be consider¬ 
ed as appurtenant to the buildings ; and so, if wanted for the 
enjoyment of a warehouse, it is within the lease. As to tow¬ 
ing-paths, and the banks ol basins, the decree would have been 
better, if those had been allowed for. But I will not, after all 
this litigation, and with the consequence of going before «hc 
Master for a great length of time upon that point, to determine 
what that allowance should be, reverse the decree on that ac¬ 
count, merely because I should perhaps have made it a little 
more full in that respect. 

Decree affirmed. 


July ^7. 


MOUNTSTUART v. MOUNTSTUART. 


The Court LORD £ute and Lord Dumfries were appointed joint guar- 
***'order^fop* of Lord Windsor^ an infant at the age of eight years, and 

toking^aiirn- ^'*8 brother of the age of seven ; Lord and Lady Bute being their 
fact out of its paternal grandfather and grandmother, and Lord and Lady Dum- 
juiisdiction. fries their maternal grandfather and grandmother. 

The infants were at school at Sunbury in Middlesex. Dis¬ 
putes arising between the guardians as to their residence during 
the vacation, Lord Dumf ies presented a petition ; praying, that 
he mav be at libertv to take the infants at proper times to Dum- 
fries-tiouse in Scotland. This was opposed by Lord Bute on 
various grounds. 

The Lord Chancellor refused to make the order prayed. 
His Lordship would not enter into the particular grounds on 
which it was opposed; preferring to rest nis refusal on the ge¬ 
neral giound, tnat the Court never made an order for taking an 
infant out of its jurisdiction. 
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CODRINGTON o. LORD FOLEY. 

Julff 9 . 12 . 

LORD FOLEY t». CODRINGTON. U. 37. 


LORD /b/fj/ by his will, dated the 19th of ^une 1777, after Portion raised 
in the fiht place directing, that all his worldly estate should be 
suljject to the payment of his debts, funeral expences, legacies xho rule is, 
and annuities, gave and devised the capital messuage, called that it depend- 
Grna Wit ley, and all other the messuages, manors, lands, tene-JP®" 
ments, and hereditaments, late belonging to Thomas^ Lord ning' of the 
F'leu, deceased, which he (the te-staiiir) was entitled to under trust and a fair 
hi*. Lordship’s will, or otherwise, in the counties of 

Sf<.jfnra\ tUuMe.srv, Sahfi, and Hereford^ (except the ni.-inor of instrument as 
3L> and certain other jjreinises therein after otherwise de-to the inieii- 

vised,) whethei freehold, leasehold, or copyhold, subject jjS^tioirto ^ 

tbeless to the charge therein after mentioned for making up the the jiarent for 
deficiency, if any should arise in paying his legacies the-ein lift-with aterm 
mentioned, to and for the use of his brother Robert Foley and 
Abrohtvn T.irue>\ their executors, &c. for the term of ninety -qp 
nine years, to commence from the testator’s decease, without nage ; if there 
impi acliment of waste ; and from and after the ‘-'nd, expiration, 
or other sooner deternunation of the said term, to the use of his Ultj.pests are 


elde.si son I'homas Foley for life ; remainder to trustees to pre- vested, and 
serve conting‘''nt remainders ; and from and alter his decease 
the use of otlier trustees for 100 years, to commence from hi.s ■*'P 

decease ; in trust for raising a jointure for any w'lfe or wives he which the por- 
shotdd mairy, out of any part of tlie annual rents, issues, and tions are to be 
pndiLs of the said manors, 8>tc. not exceeding the yearly ''<tluc ^ 

of or an annuity or rent-charge, not exceeding the tne interest is 

yearly >nlue of 1500/. clear of all deductions; and to pay the p!‘.yablc. and 
same hall-ycariy on the 2oth of March and 29t)i of September •' 
the first ]ia', menr to be made on M'hich ol those days shall first by s;j« or 
happen nextafur the decease of 'Fh^mat FJey ; and from and mortgage of 
after th ' en-l, c’ pir.ition, or other sooner determination of the^*^ 
said term ol iOO \iars, and subject thereto, to the use of other 
trustee.-, liicir vc cutons. ike. for a term of l(KX) years, to com- 
Tiu-.u e “o ■- r'e d \v of the decease of his said son, 'Fhomas Foley ; 


in ti .iM, L\ .'I’ld out of the rents, issues, and profits of the same 
manors, uujs'.uagcs, lands, tenements, and hereditaments, or by o » 
sale or mo! tg-y e tiiereof, or of a competent part thereof, or by [ 36j ; 
any otlier e. s’and means, to levy and raise any sum or sums 
of irioney, not exceeding in the whole the sum of 30,000/. for 
and towards the portion and provision of all and every the 
younger child and children of the said Thomajt Foley^ for such 
estates, in auch proportions, under such restrictions, and to he 
paid to him, her, or them, at such time and times, and with 
such interest or maintenance, as the said Thomas Foley should 
bv any deeu, will, or appointment, by him to be executed in the 
presence of two or more witnesses, limit, declare, or appoint; 
and for waut of such limitation, declaration, or appoiuOnent, 
to be equally divided bciween them, if more than one, share 
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1 801. and share alike; and from and after the end, expiration, or 
sooner determination of the said term of ICXX) years, aiid 

oDHiNOTow thereto, to the use of the first and other sons of the said 

1/ord Folet. Thomas Foley in tail male; with remainders to the use of 
Edward Foley ^ the testator’s second son, and his first and other 
sons, ^d Andrew Foley ^ his third son, and his first and other 
sons, in strict settlement; with the like powers to his^aid sons 
of making jointures and charging portions; with similar re¬ 
mainders to the daughters of the testator and their sons suc¬ 
cessively; and then to the daughters of his sons and daeghters 
respectively, as tenants in common ; remainder to his brother 
in tail; remainder to his sister in fee. 

The testator then declared his will to be, that all the mes¬ 
suages or tenements, which he held by lease from the trustees 
or devisees of the late Countess Dowager of Oxford in the 
county of Mid^lesex^ should go and be enjoyed by his said 
trustees, and such person and persons, upon such conditions, 
uses, trusts, intents, and purposes, as the said manor of Witleu 
and other the estates of the said Thomat Lord Foley deceased, 
therein before limited, as far as the nature thereof would ad¬ 
mit ; and he gave all other the leasehold estates, late of thi- 
said Thomas Lord Foley^ which he (the testator) was entitled 
unto by virtue of his Lordship’s will, to Robert Foley and 
Abraham Turner^ their executors, &c. for and upon the same 
uses and purposes as the manor of Whley and other the es¬ 
tates of the said Thomas Lord Foley ^ as therein before limited- 
or as near as by the tenure thereof the same could be limited . 
with the power of renewing such of the said leases as were re¬ 
newable. 

r v>66 ] I’he testator then devised other estates, in the county ol 
Hereford^ to Robert Foley and Abraham Turner^ their execu¬ 
tors, &c. for a term of 101 years, to commence from the da\ 
of his decease, without impeachment of waste; and after tht 
end, expiration, or other sooner determination of that term, 
and subject thereto, to Edward Foley for life ; remainder to 
trustees to preserve contingent remainders ; remainder to trus- 
teees for 102 years, to commence from his decease, M'ithout im¬ 
peachment of waste, in trust for raising a jointure of 1200/. a 
year out of the annual rents, issues, and profits, &c. (as express¬ 
ed in the limitations of the other estates to the eldest son ;) and 
from and immediately after the end, &C. of that term, to trus¬ 
tees for 500 years, to commence from the death of Edward, 
in trust, by the ways and means aforesaid, or by any other 
ways and means, to levy and raise portions, not exceeding 
10,000/. for his younger children, for such estates, in such pro¬ 
portions, under such restrictions, and to be pmd at such times, 
as Edward Foley should by deed or will appoint; and for want 
of appointment, equally; and from and after the end or other 
determination of that term to his first and other sons in tail 
male: with similar remainders to Andrew and his sons and 
Thomas his sons successively; and dien to the daughters 
of the testator, &c. 
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1 he testator devised other estates to the use of his son Jln- 

• for life ; remainder to trustees to preserve contingent re¬ 
mainders; remainder to trustees for 98 j ears, to commence 
from lus deccicx, without impeachment of waste, in trust for 
raising an additional increase of jointure for his present or any 
after taken wife, out of all or any part of the annual rents, 
issues, iMd profits, Stc. (as in the other limitations) not exceed¬ 
ing 400/. a year; and from and immediately after the end or 

. other sooner determination of that term, and subject thereto, 
to trustees for 999 years, to commence from the decease of 
Andrew Foley ; in trust, by the ways and means aforesaid, or 
by any other ways or means, to levy and raise any sum, not 
exceeding 10,000/. for and towards the additional portion of 
his younger children, for such estates, &c. (as in the limitations 
to Edward with similar remainders to his first and other 
sons, and Edward and Thomas^ and the testator’s daughters, 
and their sons respectively^, &c. 

The trusts of the terms of 99 years and 101 years were de¬ 
clared to be, that the said Robert Foley and Abraham Turner, 
and the survivor, &c. should take the rents, issues, and profits, 
of all the manors, &c. and cut timber and underwood as they 
shall think proper, not exceeding 3000/. in one year; and out 
of those funds and the rents, Ike. in the first place, according to 
their will and pleasure, and not otherwise, allow yearly or 
oftencr to or for the use of his sons Thomas and T-hvard Fo- 
I'cij any' sum or sums of money, not exceeding in the whole in 
any one year 0000/. until such of their debts a® were thou pro¬ 
vided for and should be due at his dt cease should be dis- 
chargetl ; and in the next place to pay' and dif'cliarge a mort¬ 
gage, and all such of the of his said two eldest sons and the 

interest due thereon respectively, as in any' st hediile or sche¬ 
dules annexed to his said will, or in anv other schedule or 
schedules by him hereafter to he made and siibstrihed, should 
be contained ; or as they, his said trustees, in tl eir judgment 
and discretion should think fit and expedient; but so as that 
neither his said sous nor their creditors should have any in¬ 
terest in or power over ti e estates; and after the decease of 
his said sons, and payment of the debts, &c. the terms to at¬ 
tend the inheritance. 

The will then concained provisions, that in case of the death 
of his eldest son without issue male, Edward and his sons 
should take the estates devised to him ; and Andrew and hit 
sons all the other estates, except some de\ ised to be sold; and 
that the portion.s, legacies, &c. under the will should be in 
satisfaction for all portions, &c. under the marriage settlement 
of the testator. Then, after some directions as to legacies 
and an annuity, he charged all the estates devised to him by' 
Thomas Lord Foley^ and not herein devised to be sold, with so 
much as his personal estate should be deficient to answer the 
legacies hereinbefore given, or to be given by any' codicil; and 
he devised other estates in trust to be sold; and the money to 
he applied in payment of his legacies and annuity, as aforesaid, 

• ’ VoL. vr 
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and afterwards of the scheduled debts, as the money under tlif 
terms of 99 years and 101 years. He then gave several lega¬ 
cies, and among them to his grand-daughter Curoline Georgiana 
Harriet^ daughter of Thomai Foley^ 5000/, 

The testator, by a codicil, taking notice of the death ol 
Abraham Furner^ appointed his son Andrew Foley a trustee in 
his stead. g' 

'I'he testator, died some time after wards ; leaving Thomas 
Lord Foley his eldest son and heir, and tenant for life under 
the will; who died in 1793; leaving Thomas Lord Foley^ his 
only son, and one daughter Caroline Georgiana Harriet^ his 
only younger child; who in 1796 married Christopher Cod- 
rington^ Esquire ; and by the settlement previous to that mar¬ 
riage, dated the 8th of August 1796, reciting, that the last Lord 
Foley had died without having executed any appointment re¬ 
specting the said sum of 30,000/. and that Miss Foley was be¬ 
come entitled to the whole of that sum ; and that it had been 
agreed, that the said sum should immediately after the intended 
marriage become the absolute property of Mr. Lodrington^ and 
that the surviving trustee of the term of 1000 years should 
covenant to assign the residue of the said term to him, as soon 
after the inariiage as it could conveniently be done, by way of 
mortgage for : ^curing the said sum of 30,000/. with interest 
from the 5th of yuly 1795, to which time all interest on tlie 
said sum had been paid, it was witnessed, and the trustee co¬ 
venanted accordingly. 

By other indentures of the same date, reciting, that Mr 
Codrington was desirous of making the said 30,000/. a provi¬ 
sion for his daughters and younger sons by tlie said marriage, 
he co^ enrinled, that he would, after the said mortgage to be 
made to him, assign the .same upon trust, to permit him to re¬ 
ceive the interest of the said 30,CK)0/. for his life; and after his 
decease to pay the said sum of 30,000/. amongst all his 
younger children by the said marriage, in such shares and 
proportions as he and Mrs. Codrington .should appoint, as 
therein mentioned; with various provisions in default of ap¬ 
pointment ; and in case there should be no younger child, 
wh<i should become entitled to the said sum of 30,000/. upon 
trust for Mr. Coi/rnigton^ his executors. &c. with a power to 
the tiustees, with the consent of Mr. and Mrs. Codrington^ to 
call in the 30,000/. and invest it in the funds in the names of 
the trustees. 

By indentures, dated the 1st of September 1796, the surviving 
trustee of the term of 1000 years assigned to Mr. Codrington ; to 
hold for the residue of the term, subject to redemption ; if Lord 
Foley or the person, who for the time being should be entitled to 
the premises comprised in the term immediately expectant on 
the determination thereof, should pay to Mr. Codrington the sum 
of SOjOOO/. with the interest due thereon from the 5th of yuly 
1795, on the 1st of March next; and by indentures, dated the 
2d of September 1796, Mr. Codrington assigned and transferred 
the smd sum of 30,000/. and the interest to become due from 
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t^e iparriage, and all his interest in the term of 1000 years ; to 1801. 
hold for the residue of the term, subject to redemption^ as afore- 
. said; to have and receive the said sum of 30,000/. and the in- 
terest thereof to become due from the marriage, upon the trusts Lord Foikt. 
and for the intents and purposes expressed concerning the said 
sum ant|^interest in the settlement, dated the 8th of August 1796. 

The trusts of the term of 100 years were satisfied. 

The bill in the first cause was i&led by Mr. and Mrs. Codrtn^ton^ 
and their children, four infant daughters, against Lord 
who was under the age of twenty-one, about eighteen, and the 
trustees of the term of 1000 years ; praying an j'.ccount of the 
principal and interest due on the security of the premises com¬ 
prised in the term of 1000 years ; that what shall be found due 
may be paid by the defendant Lord Foley to the other defendants 
upon the trusts of tlie settlement; or that Lord Foky and all 
other persons entitled to redeem may be foreclosed ; and that 
what shall be coming from the said account mav be liaised by 
sale of a sufficient part of the premises comprised in the te.-m of 
1000 years ; and that the trustees may be directed to pay the 
plaintiff Christopher Codrin^ton what shall appear to be due for 
arrears of interest of the said sum of 30,(XX)/. 

The trustees of the term, by their answer, admitted that the 
interest made payable upon the sum of 30,000/. is at the rate of 
4 per vent, only ; that no payment had been made on that ac¬ 
count ; and that the plaintiffs had applied to them to raise tiiai 
sum and the interest due, or at least to procure the interest to 
be raised to 5 per cent. 

The defendant indreju Foley., the sui'viving trustee in the 
terms of 99 years and 101 years, and also one oi the trustees m 
the marriage settlement of the plaintiffs, by his answer stated, [ 370 J 
that under the trusts of these terms the yearlv sum of CtOOOl. 
was paid, in the proportion of 4(XJ0'. to the tesUitor’s son 
Thoma<i Foley during his life, and 2000/. to his son Edward 
Foiey ; which latter payment still continues ; that their debts 
upon bonds and notes and by simple contract at the testator’s 
death amounted to 87,8(X)/. great part of which has been since 
paid under the trusts of those terms ; all that remains unpaid 
amounting only to about 12,112/. which the defendant believes 
will be wholly satisfied by Midsummer 1802. He further stated, 
that at the testator’s death several other sums were due from his 
sons Thomas- and Edward Foley, for principal monies advanced 
to them in the purchase of annuities granted by them, to the 
amount of 120,450/. exclusive of a large sum due lor arrears ; 
and the annuity creditors, in 1792, agreed to release all claims 
for arrears of their respective annuities, and to accept their jirin- 
cipal money originally advanced by them, on having the said 
principal secured by annual instalments of 8000/. but without 
interest, out of the trust estates comprised in the terrtls of 99 
years and 101 years. That object was carried into effect by in¬ 
dentures, dated the 1st of March 1793 ; under which the sum ot 
56,000/. has been paid by instalments, in part discharge of the 
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1801, principtl sum; in respect of which 64,450/. remains a charge on 

the trust estates. 

CooRTsoToar answer suggested, that the defendant cannot concur in 

Lord Four, raising the principal sum of 30,000/. or increasing the interest, 
on account of the infancy of the defendant Lord Foley, and the 
trusts of the term of 99 years not being fuli)'^ performed. The 
defendant further insisted, that in case these impediments should 
not be considered sufficient, yet, as the plaintiff Mr. Cofiriiii^ion 
previously to the execution of the settlement expressly promised 
and agreed to wait for the principal and interest, until Lord 
Foley should attain the age of twenty-one, and the assignment 
of the term to the plaintiff being made under a persuasion, that 
he would not attempt to make the same available to enforce pay¬ 
ments prejudicial to Lord jpe/e/y, until the trusts of the prior term 
of 99 years were satisfied, or, at least, until Lord Foley attained 
the age of twen y-one, the plaintiffs are not entitled to the relief 
pra\ed. 

r sri ] The agreement of Mr. Codr'wgton., to wait till Lord Foley 
should attain the age of twenty-one, was also set up by the 
answer of Edtvard Foley ; and according to the answers and the 
evidence of an agent the circumstances were these The agent 
being in ^'ily 1796 sent to London., to take instructions for the 
settlement, informed Mr. Codrinp^tott of the situation of JViiss 
Foley'*.s fortune ; explaining the trusts of the will ; and particu¬ 
larly, that she was entitled to 5000/. a legacy from her grand¬ 
father, and also to the said sum of 30,000/, as the only younger 
child of her father, car^^•ing interest from his death in 1793, 
charged on all the estates of Lord Foley comprised in the term 
of 99 1 cars. The deponent then stated th*. trusts of the terms 
of 99 years and 101 years, the amount of the debts with which 
the estates were charged, and the progress that had been made 
in reducing them ; and Mr. Codnni: ton having heard the state¬ 
ment said, as that was the situation of Miss Fo-en'-'i fortune, he 
would wait till Lord Foley came of age; but wished to have the 
5000/. as soon as it could be got in. The answers and evidence 
represented the general understanding of all persons concerned 
in the settlement to have been, that Mr. Codnngton must wait 
till the trusts of the terms of 99 years and 101 years were satis¬ 
fied, or till Lord Foley should be of age; and stated, that 
the interest upon the sum of 30,000/. was made to com¬ 
mence from the 5th of J’dy 1795, as Mr. Andrew /b/cy had 
advanced money for Miss Foley's education ; and it was agreed, 
the sums advanced for that purpose, which amounted to two 
years’ interest, should be deducted from the interest of the 
30,000/. 

The Cross Bill prayed, that the trusts of the terms of 99 
years and 101 years sh^mld be fully satisfied, before those of 
the tern of 1000 years should be executed. 

An objection was taken on the part of the plaintiffs to the 
admission of evidence, as being in contradiction to the deed. 
Tliat objection was over-ruled, and the evidence read; the 
Lord Chancellor declaring it admissible to the point, that 
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having it distinctly before him, he understood his right, and 
j^ave jt up. 

Mr. .Sutton^ and Mr. Romilly^for the plaintiffs —^The objec¬ 
tions against raising this portion are, first, that as it is to be 
raised out of a reversionary term, it cannot be made available, 
until the trusts of the preceding term are satisfied : 2dly, that 
the plaiotiiT has waived his right. 

Upon the first objection, there is no such absolute rule; and 
the Court leans against that construction, if they can discover 
any circumstances affording an inference that the portion was 
not to he raised till the term came in possession. None of the 
reasons usually assigned, for the sake of the reversioner, &c. 
apply to this case. This is no more in the discretion of the 
Court than in the option of the trustees ; as Lord M<n vies field 
savs in Sundys v. Sa/idi/s. (aj How could this pov er be exe¬ 
cuted, so lon^ as the trusts of the preceding term remained 
unsatisfied, but by the trusts of the reversionary term. It is 
true, the children of Lord Roley^ the son, could not have their 
portions raised in the life of their father. That the children 
may not be independent of their father, and many other reasons, 
ojtcrate to that ; but after the death of the father the natural 
time for raising the portions ani'cs. No argument arises from 
the legacy of 50001. to Mrs. 6W; ington. Only one child was 
born at the date of the will ; and the testator could not know 
what number of children there might be. It cannot therefore 
he contendi d, that his bounty to her was to be a satisfaction 
till the other ])rovisi(<n could be conveniently j;aid. 

Ihe cascrt upon this suljctt are very numerous, Greaves a 
f t'J (.orhett V. fi• J Certainlv the foimcr of 

these cases h is been much observi d upon, and was not approved 
vnRcic-hu V. Neivland: (>.) i-ut tin latter has In-cn followed. 
Geuird v. Gerurel. (x) .'itntnfft :li \ Staiiffrth. (fj Jn Butler 
V. Duiicoirh (v) there was an express provision lor raising the 
portion after the comiiienccioent ( f the term. 'Hiose cases were 
very stnaig. In Bn-i jiuu i \ Lot i! Cheaetj (u y the question w'as, 
whether interest si«)u)d l.e rai edby mortgaging a reversionary- 
term. The principle to be extracted from all the cases is, t’.iat, 
unless something aj'pears upon the face of the instrument to 
postpone the raisingof the portion, it is to be raised, though outef 
a reversirmary term. Ravruhtd v. Oaii'^ey. (r/) Bromc v. 
Berkeley; (A) in which case it was refused ; because the main¬ 
tenance, which was to precede the portion, was not to com¬ 
mence until the estate of the trustees should lake eflect in pos¬ 
session. Hebhlethwdte v. Gartwright ( J before Lord Tal- 
bot^ who was Counsel in most of the preceding cases before 
Lord Mardesfield. .Sttinley v. Stxndey., (rf) HuU\. (.urter. fej 
Stevens y, jjethick^ (JJ turned upon the distinction uken in 
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1801. Brome V, Berkeley. Lyon v. The Duke of Chandos. , Ii? 
\ywsj Smith V. Evans (h) Lord Northington Copied the ideas of 
oi>B»oTO]T Chancellors who had refused it, and of those who had 

Lord Folbt. done it ; and observed, that the inconvenience of a younger 
child, starving for want of his portion, is as great as the injur¬ 
ing the estate of the eldest son by raising the portion out of the 
reversion. The last case is Lady Clinton v. Lord Robert Seymour^ 
fij ’vn which the Master of the Rolls observes, that Lord Mac- 
clesfeld.^ in Pierpoiut v. Lord Cheney.^ thought himself bound 
to raise the maintenance, if the infant wanted it; and only di¬ 
rected the inquiry to see whether it would be for her benefit, 
and would leave sufficient for her portion. It is plain there¬ 
fore, that with all this reluctance the Court has considered it¬ 
self bound, where it could be seen that the payment was not to 
be postponed. The result is, that the Court must find some¬ 
thing to resist th; application of this doctrine. The objection, 
upon which the Court have hesitated, the father having been 
tenant for life in most of the cases, does not exist in this. No 
time being limited for payment of the portion, and the term 
commencing upon the father’s death, it would carrj^ interest 
from that time. The question in all the cases has been with the 
person entitled to the estate, contending, that raising it by anti¬ 
cipation would be an injury to him. These cases have no ana¬ 
logy to this ; in which the defendant is entitled to an estate tail, 
not to commence till this portion is paid. What principle of 
equity is there for postponing the raising of this portion to his 
estate tail ? It appears by the answer that all the incumbran¬ 
ces, the subject of the prior trusts, have been paid, except 
1 ?,.'i00/. j and that might have been paid long ago by the rents and 
profits ; and then this sum of 30,000/ would have been the first 
[ 374 ] charge. The plaintiff only desires the arrears of interest from 
1795 ; to which time it was paid ; and that the interest may be 
raised from four to five per cent. 

Upon the second point, there is nothing amounting to a 
waiver of the right. The plaintiff acquiesces in the represen¬ 
tation, that he can have neither principal nor interest till the 
prior trusts are satisfied : but that representation is founded in 
mistake ; and therefore cannot affect the right. A waiver pre¬ 
supposes an admission of the right: but it was represented to 
him, and understood by all parties, that he had no such right. 
Afterwards, when his right was discovered, he calls upon them. 
It ought to be shown, that being aware of his right he contract¬ 
ed to give it up : but the evidence amounts only to this, that he 
acquiesced in that untrue statement without inquiry. 

Mr. Mans fieldand Mr. Lewis., for the defendant. —Upon the 
first question, with respect to the inconvenience, there is no 
fund lor the interest; and as to the principal, nothing could be 
. * ruinous than raising this portion by this reversionary term. 

It is to be postponed, not to the end of the term of 99 years, 
but to the period, when the prior trusts shall be satisfied; which 
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* trusts are very peculiar. This portion is to be raised by sale or 1801 . 

- \nof tgage, by the common words; but it is impossible to obtain a 
mortgage, and a sale must be extremely disadvantageous. No- 
thing could be raised during Lord Foley's life ; and till those folki 
trusts are satisfied, he could not be entitled to any thing. There is 
no more difficulty in supposing, the testator would shut out his 
grand-daughter, than his son. till those debts should be paid. In 
file course of the next year all the debts remaining will be paid; 
and then Lord Foleif suffering a Recovery can pay the portion 
without embarrassment. All the questions in those cases arose 
upon the circumstance, that the parent was living; and it is 
curious to observe upon what circumstances they turned: every 
Lord Chancellor regretting, when considering himself bound to 
raise the portion. Great discretion is reposed in the trustees as to 
all except the schedule debts. After those are paid, the incum¬ 
brances will be no more than the instalments of 8000/. a; ear for 
a few years, and a clear fund will remain beyond that of se\ eral 
thousands. The intention was, that whenever tlie conditior of the 
fund was such as to leave sufficient disincumbered for payment f 375 J 
of this portion, then the portion should be raised ; and it could 
not he intended to be raised, until the fund should be sufficiently 
disincumbered. 

cJpon the question of waiver, the plaintiff agreed to wait, at 
least, till Lord Foley should be of age ; his Solicitor and Con¬ 
veyancer having the will before them. Under these circum¬ 
stances will the Court do this contrary to that agreement; 
when Lord Foley will be of age in a few months ; no fund 
now existing: every guinea of the rents and profits, except 
what is absolutely necessary for maintenance, being appro¬ 
priated to the debts ? The legacy of 5000/. is evidence against 
this attempt. 

Lord CiiANCKLLOR—(after stating the case /cry particu- Ji//w2r 
larly.)—Under these circumstances the plaintiffs say, they are 
entitled to have this sum of 30,(XX)/. raised, with five per' cent. 
interest. If the) can succeed in having it raised, bv’ the effect 
of raising it they will of course receive five per cent, for at 
present immey cannot be got at four per cent, the ordinary in¬ 
terest of the Court. The claim is resisted u])on two grounds : 

1st, 'I’hat under the effect of the will they are not entitled, at 
present, to have this sum raised, nor to have the interest either 
at four or five per cent, paid ; founded upon this further ob¬ 
jection, that the trusts of the terms of 99 years and 101 years 
are not yet satisfied; and though the interest will run on, 
while those trusts are unsatisfied, yet that neither principal 
nor interest can be raised, till those trusts are satisfied. 

The second objection is, that if, according to the rules of 
the Court, independent of the circumstances of the plaintiff’s 
conduct, he is entitled to have that sum raised and the interest 
paid, yet, attending to the circumstances of his conduct prior 
to, and during, the treaty of marriage, one part of the ternis of 
the contract is, that this sum should not be raised; and with a 



J75 


Gases ix Chancery. 


1801. view to the convenience of the estate, under all the circum- 
stances at the time of the marriage, he entered into a contract, 
oDBi^oTOH bargaining not to have tliat sum raised, nor the interest paid. 
Lord Four, till the trusts of those terms are satisfied. 

[ 376 J As to the latter ground, 1 am perfectly satisfied, upon the an¬ 
swers and the evidence, that it is impossible to sustain that 
ground of defence. The whole of the case upon that amounts 
simply to this; that every party in that treaty took it for 
granted that the effect of the will was, that this money could 
not be raised ; and the plaintiff’s conduct comes to no more 
than thir ; that such a representation being made to him, and 
diose who advised him understanding it so, he expressed his 
willingness to marry, notwithstanding that part of Mrs. Cod- 
rinf'ton^K fortune could not come into possession till the trusts 
of tliose ter/ns should be satisfied. There is no ground to im¬ 
pute a breach f contract to the plaintiff in filing this bill. It 
will be more accurately represented by putting it thus: that if 
he was entitled to it, no one asked him to give it up : if it was 
matter of doubt, it was not the intention of the parties to con¬ 
tract upon it as matter of doubt, and to decide in the contract 
the doubt as against Mr. Codrinfftou: but they all took it for 
granted there was no power in the trustees to raise this ; and 
therefore there could be no title in him to call for it. Tlie pro¬ 
posal was made on the one hand under that persuasion; and 
under that persuasion, as matter of persuasion and not of i ou- 
tract, the marriage was had. 

The cause was argued, and very ably, with reference to a 
great number of cases, which have not a \ery direct application 
to die question furnished by this particular will. Most of those 
cases, I may say, all of them, wen* rases, in which the question 
was, whether the portion was to be raised without jjrejudice to 
some life estate antecedently limited and then existing. Previ¬ 
ously to the case of Corbett v. Mouhvdl f nj there had been 
some cases, which have been treated in subsequent cases as very 
strong; particularly Greavm v. Mat thou ; fhj with regard to 
which I observe in Corbett v. Matdwell^ Lord ^c/u>/>er does not 
seem in any degree to disapprove of it. He lays down the rule 
thus: 

“ I St, That though a term is limited in remainder, to com- 
“ mentc after the death of the father, yet, if the trust is to raise 
“ a portion payable at the age of eighteen or day of marriage, 
r 377 ] “ without question the daughter shall not wait the death of her 

^ “ father; but at the age of eighteen or marriage may compel 

“ a sale of the term.” 

“ 2dly, So it is, if the trust of a term for raising daughters* 
portions be limited to take effect, in case the father dies with- 
out issue male by his wife, and the wife die without issue 

1 Sdk. 159. 

(bJT. Janee, 201. See Mr. Cox’* note to Butter v. Dmteomb. 1 P. WUL 
453. and tlie note, ante, vol. ii. 481. and JLatfy CUntm v. JLiord Boba^ Set/mnur, 
ante, vol. iv, 440. 
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male, leaving a daughter, in such case the term is saleable 1801. 

** in*the life of the father.” 

Lord Cowper doubted, whether he could have gone so far, 
in case the matter were res integra. He then states the rea- LokIFouet. 
soning upon which that was founded ; that by the death of the 
mother the possibility of issue male was extinct; that all, that 
was contingent, had happened ; and then states Greaves v. 

Mattison ; in which case, I take it to be clear from the context, 
the remainder to the first son in tail male was the first son by 
that marriage. 

But in Corbett v. Maidtvell the portions were to be raised for 
daughters, who should be unmarried, or not provided for, at 
thi- death of their father. Lord Cowper says, they could not 
be raised ; for all the contingency had not happened ; and it 
could not be determined till the death of the father, who was 
entitled. He makes no remark in disapprobation of Greaves 
V- Mattison; which is very strongly observed upon in subse¬ 
quent cases by Lord Macclesfield. In one case, I thin::, he 
ascribes to it the term “ nonsense.” (1) In another he speaks of 
the convenience and inconvenience. Lord Cowper"*s observa¬ 
tion as to that is, that it would be to no purpose for any one 
to make deeds, if the argument of convenience or inconvenience 
should prevail to over-rule them. Several decisions were 
made afterwards by Lord Macclesfield; who seems to disap¬ 
prove any inclination, but a leaning to lay hold of any circum¬ 
stances to disappoint the claim to have the portion raised in 
the life of the fa^r. He appears to have been much influenced 
by arguments of policy as to convenience and inconvenience ; 
and he states conversations, impertinent enough, which he sup¬ 
poses young ladies to hold with their fathers. Lord Hard- 
wicke follows him to the full extent, if he does not go beyond 
it; and both of them seem to depart from Lord Cowper"*s con¬ 
cluding observation, by giving great effect to arguments of [ 378 ] 
convenience and inconvenience. Lord Hardwitke. however, 
in Stanley v. Stanley^ (a) lays down the rule thus : 

“ If there be a term for years, or other estate, limited to 
trustees for raising portions for daughters, payable at a cer- 
tain time, which is become a vested interest, they shall not 
“ stay till the death of the father and mother, unless some in- 
tention appears to postpone it; and if there does, the Court 
will always take notice of such intention, and postpone it ac- 
“ cor^ngly ; and the latter cases, as Broome v. Berkeley.^ 2 
IVms. 484, and others, show, the Court will lay hold of 
“ very small grounds, that speak the intent of the parties to 
** hinder the raising the portions in the life of the father and 
“ motlicr.” 

Lord Hardwiche seems to have adopted very much Lord 

faj IMf. 549. 


{(1) *■ Not common aense.'' Reredty v. 2 I*. 99.} 

. • VoL. VI. 38 
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1801. MaccletJielcPs opinions, or rather those of Lord Tremor; who, 
Vrf'vW it seems from the conversation between him and Lord Mac~ 
cle9jitld^ stated 3 Atk. 42, thought Lord Mavclesjield went too 
LonlFauT. hu** Lord Hardwicke felt all the inclination to narrow the 
rule ; as Lord Trevor expressed it: but with that inclination 
he lays down the rule in Stanley v. Stanley^ as 1 have stated it. 

According to Forester^ 32, Lord Talbot thought this the true 
rule ; that it depends upon the particular penning of the trust; 
and he agrees with Lord Cowper^ that if all the contingencies 
had happened, the portion must be raised, notwithstanding the 
inconvenience, or there would be an end of deeds. Lord 
Northington follows him, and expresses his approbation of all 
that the Court had done in all times ; for in Smith v. Evans (h^ 
he expresses in a degree an approbation of the general rule, 
and of the decisions which upon small circumstances have 
formed departures from it. He advises, that the Court should 
adhere to both; doubting, whether those latter decisions should 
have been made. 

In Comvay v. Conway (c) Lord Thurlow is made to say 
this: 

“ Where a man gives portions, charged on a term to arise up- 
“ on the death ''f a parn^, it shows, that they are not to be paid 
[ 3r9 ] “ till after the death of that party ; and that though it be upon 

“ attaining twenty-one, or marriage, yet that it can only be, 
“ where the term shall come into existence.’* 

Upon looking at my own brief in that cause, and to other 
cases, I am satisfied Lord Thurlow never did express himself in 
the words there attributed to him; which appear to contradict 
all the authorities. That doctrine is directly contrary to that of 
Lord Cowper^ Lord Hardwicke^ and what all the cases, whether 
proceeding upon sufficient circumstances denoting intention, or 
not, do in effect say, that there must be some circumstances in 
the will or settiement, denoting the intention to take the case 
out of the general rule; which is, that the portions shall be raised 
at the days or times limited, unless the will or settlement con¬ 
tain circumstances indicating an intention, that they are not to 
be raised at those days or times. 

In Lady ClhUotJ^s case {a) Lord Alvanley expresses himself 
thus; (b) 

But notwithstanding the numerous cases upon this point, in 
** most of which the party contending for the portion or main- 
“ tenance has succeeded, it is now perfectly settled, and the 
** more modem cases have clearly established, and it appears to 
“ have been the opinion of Lord Macclssjield^ who always found 
** fault with what his predecessors had done, but always went as 
far as they did, that the Court will lay hold of any words, from 
“ which it can be fairly inferred, that it was not the intention to 
** charge a reversionary term with raising portions in that man- 
ner, which must bring infinite inconvenience upon the rever- 

rb) Amb. 633. f r ) 3 JJro. C. C. 267. 

f aJ p, 379.—^Lady CUtOan v. Lard Robert Seymour, ante, vol. iv. 440. 

(bJ Ante, voL iv. 460. 
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V signer; and if upon the context of the settlement any' thing 
“ can be collected, by which it may appear, that it could not be 
. ** the intention of the parties to raise them in that way, the Court 
“ is extremely eager to lay hold of that. That has been uni- 
** formly laid down by Lord Cowper^ Lord Macclesfield, and all 

their successors.” 

Upon this general state of the doctrine of the Court it appears 
to me, that the proper rule is that Lord Talbot states; that the 
raising or not raising must depend upon the particular penning 
of the trust, and the intention of the instrument. I do not think 
the Court ought to be eager to lay hold of circumstances. The 
Court ought to hold an equal mind while construing the instru¬ 
ment ; and I cannot agree with what is said in Stanley v. Stanley, 
that very small grounds are sufficient. If they are sufficient to 
denote the intention, they are not small grounds : if they are not 
sufficient to deiiote the intention, the Court does not act accord¬ 
ing to its duty by treating them as sufficient: thereby disappoint¬ 
ing the true intention of the instrument. 

The rule upon the whole depends upon this; whether it was 
the intention of the parties to the instrument, attending to the 
whole of it, that the portion should or should not be raised in this 
manner ; taking xXprima facie to be the intention upon the ge¬ 
neral rule, if there is nothing more than a limitation to the pa¬ 
rent for life, with a term to raise portions at the age of twenty- 
one, or marriage, if there is nothing more, and tlte interests are 
nested, and the contingencies have happened, at which the 
portions are to be paid, the interest is payable, and the portions 
must be raised in the only manner in which they can be raised: 
that is, by mortgage or sale of the reversionary term. It appears 
to me, that tliis case is distinguishable from all these cases in 
this circumstance; that this is not attempted to be aaised with 
any prejudice to the life estate of the parent. TherSore, if the 
policy of a provident or improvident marriage would apply in 
other cases, it would not here; for it is clear as to the children of 
all the sons, none of them can call for their portions in the lives 
of their fathers ; the sum depending upon the appointment of the 
father by deed or will; which therefore might not become ef¬ 
fectual till his death; and the proportions and restrictions, in and 
under which they are to take the same, and the times, must also 
depend upon the will of the father. Therefore, if the trusts of 
these terms were satisfied, still the portions could not be raised. 
There is no pretence of inconvenience*as to the policy of mar¬ 
riage, or with regard to the enjoyment of the life estate, or the 
estate tail: for that must also have commenced in possession, 
before any child could claim the portion. 

This will does not provide for a great many cases that might, 
and some of which did, h^pen. The person who drew the 
will undertook a task so difficult, that it was hardly poss^jlc suf¬ 
ficiently to execute it. The testator meant to give to the trus¬ 
tees of the terms of 99 years and 101 years a power of provid * 
ingfor the creditors of his two sons; excluding from all interest 
in the premises ctunprised in those terms the creditors and his 
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eldest snd second sons. Whether he meant, that creditq^s of 
every description should have the benefit of it, that annuiw cre¬ 
ditors by liquidating their demands into a principal sum should 
have the benefit of it, it is not useful now to consider; for the 
words are sufficient to enable the trustees to provide for such 
creditors. But he forgot, that his first named devisee was his 
eldest son and heir at law ; and if the eldest and second sons and 
the creditors were to have no interest, it was not adverted to, 
that the law would create an interest somewhere. Notwith¬ 
standing this, therefore, the creditors found they could either 
compel the trustees to provide for them, or there was a result¬ 
ing trust for the eldest son ; and if he did not take under the 
devise, he would take in that way ; and so they might come at 
their debts, whether the trustees chose they should be paid, or 
not. That raised some suits very embarrassing in expence, that 
led to the arra.igement made by the trustees. The testator also 
forgot another case that might happen ; that Lord Foley^ Ed- 
xvard Foley, and Andrexv Foley, might all of them die within 
two or three years after the testator; leaving a great number 
of younger children. Certainly it was not adverted to, if that 
case had happened, how they were to be provided with their 
portions ; regard being had to the powers of the trustees of the 
terms of 99 years and 101 years to provide for all these cre¬ 
ditors. Whether it was thought, that if Lord Foley and Edward 
Foley should die, the trustees would do well to make no pro¬ 
vision for creditors, or whether they calculated upon their liv¬ 
ing, until the creditors should be satisfied by the application of 
the rents, in which case there would be no embarrassment, be¬ 
cause the children could claim no portion in the life of either ot 
them, does not appear. Edward Foley is still living. Lord 
Foley is c^d ; and an arrangement has taken place with the 
annuity editors, turning their demand into a capital sum, to a 
very large amount, about 80,000/. The demands of the other 
creditors were reduced to 13,000/. and the annuity creditors 
were reduced to about 60,000/. and these sums were to be 
payable by instalments of 8000/. a year. It does not wpear in 
the cause, whether as against the tenant in tail, Lord ^oley, the 
mode of paying the annuity creditors and the other creditors, 
by these instalments, does or does not exhaust the whole rents 
and profits ; whether the tenant in tail, notwithstanding this ar¬ 
rangement, does or does not receive any income from his es* 
tate tail: but it Is clears the term for raising the portion over¬ 
rides the estate tail; and if the intention of the settlement is, 
that the tenant in tail should receive any thing, before the trusts 
of these terms are satisfied, a fortiori those, who take para¬ 
mount, must. Therefore, if Mr. Codrington could now be 
answered, that he should not receive the interest of the 30,000/. 
till tho^e trusts are satisfied, and he should say to tiie trustees, 
that they had applied some of the rents and profits to the main¬ 
tenance of, or to any other purpose for, the tenant in tail, he 
mi^ht say, that if they were right in asserting, that he could not 
claim eitn^ the interest or the principal of the portion, until the 
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\ruq^ of these terms are satisfied, they were wrong hi that ap* 1801 . 

plication ; and he might call that back, and apply what had been 

so paid to the trusts of those terms ; to the intent, that those 

terms might be cleared of those trusts as expeditiously as pos- Lord Four. 

sible, for the benefit of him, entitled at all events to have the 

portion raised against the estate tail. It is clear, therefore, if 

the bargain with the creditors has not exhausted the whole 

rents and profits, the trustees have a fund, that he has a right 

to have applied to his principal and interest; and which, upon 

the principle of the trustees tnemselves, he might have applied 

to the benefit of the creditors, to discharge the trusts of the 

terms for his benefit. If the trustees say the creditors have no 

right but what depends upon their will and pleasure, he 

might say, their will and pleasure has determined that he must 

have it, by saying the creditors shall not j for it is clear, the 

trustees cannot keep it; and it remains to be disposed of, as if 

there was no direction. It is clear, therefore, they are wrong 

on their own principle ; but they have dealt rightly as to the 

tenant in tail; the will giving these respective estates for life to 

the three sons ; gfiving powers in their lives to provide for 

the younger children at their deaths a fund, that according to 

the express terms of the will in the case of Lord Foley would 

carry interest, and upon the rules of the Court would cany 

interest as to the children of the other tenants for life, having 

become vested, when they had occasion for them, viz. upon 

attaining twenty-one, or marriage, and which by the rules of the [ 383 ] 

Court would sink, if they did not attain those periods; (n) and 

providing in the case of Andrew Foley in the same manner as 

with respect to the others ; and as to him, it is clear, there is no 

term over-riding his life estate, and no power for jointuring, 

&c. interposing. It is clear, the testator meant the portions to 
vest immediately upon the death of Andrew^ if the children had 
occasion for them. A strong inference arises from that, that he 
did not mean to postpone the portions of the children of the two 
eldest sons till tn‘^ trusts of those terms were satisfied; the ma¬ 
nagement being committed to the trustees; who might by an 
arrangement, that would not defeat the purpose, provide for those 
creditors, if they thought proper. There is also a strong in¬ 
ference from this ; that in a ^ven event Andrew Fot^y was to 
come into the situation of Edward as to tiie estates devised to 
Edward^ and as to his powers of jointuring, raising portions, 

&c. It is true, he is not by that devested of his original estates. 

He remains owner of them, with the powers originally given to 
him. But the testator never meant, that if Andrew came into 
Edward' situation, he should not have those powers as to those 
estates till after these trusts are satisfied, but with regard to his 
origpnal estates he should have those powers. 

Upon the whole, tiie intention was, that these portions should 
be payable at such ages, days, and times, as Lord FoUy should 
appoint; and that power precludes all arguments of inconvt- 

Co.) Patree v. Lonumt ante, vol. iii. 135. Mr. Cmp** note to The Duke tf 
, <Jht^v.Talbet, 2 P. mu. 6J% 
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l^pj. 9nd itupolicy, wd pofsibUity of it9 ipterfcriiig witl» 

CoMi^ his life estate. But hii giyiog that power to Lord -Fo/ey, and 
directing interest till that time^ at which Lord Fo/ei/ should fix 
Lftd fo;t.BT. the principal to be paid, and the thing being a portion, is de« 
monstrative of his intention, that, notwithstanding the trusts of 
those terms are not satisfied, the portion was vested at such 
time as Lord Fo/ej/ should appoint, after the decease of Lord 
Foley^ carrying interest in the mean time. 

liiere is much less inconvenience in this case than in hold- 
ingthe doctrine in Corbett v. Maidwell^ and Stanley v. Stanley ; 

[ 384 3 for there the rule was laid down as applying to a life estate; 

out of the rents and profits of which the interest of the portion 
could not be satisfied, but must accumulate against the rever* 
sion. That is not the case here ; for the testator has given 
6000/. a year to Lord Foley and Edward Foley. The rest of 
the rents and profits of their life>estates are left, as far as he 
could as to the disposal of them, to the absolute discretion of the 
trustees; and they might collect, that it was possible, that Lord 
Foley and Edward Foley might die before any arrangement 
could be complete ; and therefore, as to the powers under these 
terms, they had to manage an arrangement, which ought to pro¬ 
vide for the younger children and the eldest equally of Lord 
Foley and Edward Foley ; and it was in their power to make an 
arrangement with the creditors, that would leave thetn the means 
of providing for these portions in events that might have hap¬ 
pened ; without which some of these children must have starved; 
and others have been doomed to that pittance which was never 
intended to be all they should take. 

The case is within the rule, as laid down in the books ; and 
also the /payment prayed by the bill is directed by the express 
letter of the trust; and in a case, in which it is not owing to 
the effect of the will, but to something done by virtue of it, if 
there shall be heaped upon the reversioner accumulated interest, 
and there are no circumstances, (small circumstances and small 
grounds are words I do not like to hear in any Court) denoting, 
that it was the intention, not only that the plaintiff should wait 
for her portion to the last hour of her life, but also in a case, 
in whicn I am bound to say, if that was the intention, the tes¬ 
tator must also have intended to starve the representatives of 
the two first branches of his family in a case that might have 
happened. 

l^refore, according to all the cases and all the distinctions, 
the plaintiff is entitled to interest, to the time at which it is 
paid ; that is, to 1795, and to ha^e tlus portion raised. 

l>TOlare, that the plaintiff is entitled to have the portion raised, 
with interest at4 per cent, before the filing of the bill, and interest 
at 5 per cent, from the filing of the bill. I give no costs upon 
this bilL The bill to restrain the rusing of the money must 
of course be. dismissed with costs. 

[ 385 ] I have femsd a note in a book I happen to have, 1 E^. Cas» 
A^»r, that belonged to Mr. Brown,, who was a gpeat practitioner 
in tlus Court, in the margin in lus hai^a^tingi uppu tiie H^ort, 
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* id Butler Duncomb. I observe it the rather, because Mr. 1801. 
t^oxX in his note upon that case, having used the industry of ex- 
amining the Register’s book, says, it appears the sum of 3000/. 

*was divided by agreement. Mr. Brown says, he had heard Lord Lord Foixt. 
Talbot say often, that upon the rehearing of Butler v. Duncomb 
the portion was directed to be raised ; but he had heard Lord 
Hardwicke say as often, that though upon the rehearing it was 
directed to be raised, that was by an agreement for the purpose, 
and it was so directed by consent. 


DRUCE V. DENISON, (l) My 29,30. 

SAMUEL DENISON by his will,dated the 26th oiNovem. statement 

her 1792, reciang, that by settlement, previous to his mar- 

riage with Lucy Denison, 4000/. 4 per cent. Bank Annuities, testator, and 

3000/. Reduced Annuities, and 3000/ India Annuities, ^vere books rf 

settled, so that Lucy Denison, in case of surviving her said hus- fitted m ew'- 

band, would be entitled to the whole, and that he had covenan- dence, that he 

ted to secure to her the further sum of 160/. per annum for life, considered as 

out of such other real and personal estate as he should die pos- to 

sessed of, confirmed the settlement, except as to that covenant; dispose of, 

in lieu of which he directed his executors to purchase 10,000/. property, not 

3 per cent. Consolidated Bank Annuities, upon trust for his wife 

for life, with remainders over after her decease to his niece Mary some sense, 

Gof-on and her children. He also gave his wife a house and fur-h>s: m*. mort- 

niture for her life, a le^cy of 200/. and some specific articles, 

After some other specific devises and legacies, he directed an perty of his 

estate to be sold, and the purchase money with the residue of his wife under a 

real and personal estate to be converted into money, upon trust which 

* as to the interest and dividends of one equal moiety thereof for tor with her 

his widow for life ; and after her decease he gjave the principal before mar- 

to Samuel Price Denison t and the other moiety he gave 

Mary Gasan for life, and after her decease the principal to her by a 

children. settlement not 

By a codicil, dated the 26th of May 1795, unattested, the ^rohase 

testator declared that his nephew Samuel Price Denison should of 

not have or be entitled to receive or take any thing under his wife ; unless 

will, or otherwise, out of his estate or effects. purpose 

The bill wac filed by the testator’s widow, his executrix, and or 

two executors, to have the accounts taken and the rights ascer- ported. (2) 

tained. The cause coming on for further directions after the A provision 

by niiimage 

settlement, in lieu, bar and satisfaction, of all dower or thirds, which the wife might otherwise 
be entitled to out of all the real and personal estate, held to bar her interest in what was not 
disposed of by the will of her husband. 

Whether an agreement by a husband for a lease of part of his wife's term will bind her after 
his deatli, as an actual lease does, and if so, whether the rent is Ids property, or survives to 
her with tlie reversion, Query. (3) • [ *386 ] 


hi) Cited 4 Desaus. Cha. Hep. 221. (note.) 1(3) See Tucker r. Steven^e Ex. 4 Desauc 
1 Johns. Clm. Hep. 234. { ^ Cha. Rep. 532.J 

{ C^) See Tabbt. Archer, 3 Ren.-& lElllf. 399.} ^ ' 


S86 


Ca8£B in Chancebt. 


1801. accounts and inquiries, the next of kin clsumed what was not* 
disposed of; viz. a moiety of the personal estate ; of which thfe 
bequest was revoked by the codicil. 

Dsnsov. One question upon the Report was, of what the residue of 
the personal estate consisted. The next of kin insisted, that 
not only the testator’s own property, but also that, which his 
wife at the time of her marriage or during her coverture, was 
entitled to in any manner, must be taken to belong to him. It 
did not appear, mat any thing came to her after marriage with 
the testator: but the property, to which she was entitled at her 
marriage, was a mortgage for 2600/. upon two houses in Har~ 
ley Street; which she took as residuary legatee of her aunt 
Lucy Hammond: a mortgage for 200/. upon another house, 
which was her property in the same manner; and several lease¬ 
hold houses, wnicn also she took as residuary legatee of her 
aunt; and a contingent interest in a moiety of a legacy of 
3000/. Old South Sea Annuities, expectant upon the death of 
Martha Hammond without issue. 

The next of kin contended, that this property must be con¬ 
sidered as the testator’s; first, upon the ground, that he became 
the purchaser of what his wife was possessed of, or entitled to, 
at her marriage, by the settlement then made upon her: 2dly, 
That he did sufficient acts to reduce this property into posses¬ 
sion : 3dly, That he considered this property as his own; and 
therefore she must elect. 

[ 387 ] Upon the second ground the Report stated, that this testatoi- 
and nis wife, before their marriage, as joint executors of Mrs. 
Hammond^ executed a bond to Mary Hammond for the payment 
of 2000/. the amount of her legacy under that will, and took 
from her a release of the legacy; and the testator in his 
books of account of the executorship charged Mrs. Hammond's 
estate with the pajrment of the stamp; and stated the funds 
remaining subject to the trusts of her will to be the 2600/. mort- 

S .ge by Lyster^ subject to Mary Hammond's legacy of 2000/. 

at he received the rents of the houses; accounted for the same 
to the mortgagors, after deducting the interest; out of which 
he paid the interest of .the bond; &at he also granted leases 
of me leasehold property belonging to his wife; in some instan¬ 
ces granting the whole term, in omers leaving a reversion; as 
to some, executing actual leases, as to others, only agreements 
for leases. 

As to the third ground the Report stated, that a paper, written 
by the testator, was found at his death among his papers in a box 
at his chambers, together with his will, (a) entiued thus : 

^ Statement of my property 26th November 1792 when 1 made 
my will.” 

The testator then in his paper enumerated his freehold, copy- 
hold, and leasehold estates, including those of his wife, and his 
bonds, 'mortgages, and other securities, omitting only the con¬ 
tingent legacy ; and in the last clause he noticed the mortgage 
belonging to nis wife before marriage, thus: 

(mj It wasataledssafiictat the Bsr, that this pspervss found in his ail. 
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Harleii Street mortgage: annual interest 30/.: principal 
600.” 

That mortgage, together with several other securities, f A) 
was classed under this description. 

“ General personal estate applicable to the payment of debts 
‘‘ and legacies.” 

Tile Master therefore certified, that the testator meant to ap¬ 
propriate the said mortgaged premises towards the payment of 
the bond, in discharge of his general personal estate. 

As to the cVioses in action of the testatfir’s wife, the Master 
certified, that at law, independent of any eqidtabh bar, she was 
entitled to the mortgages of 2600/. and 200-. and in the same 
manner to the residue of the terras, beyond the leijses granted: 
but he found, that in the said paper all the abo-. e-mentioned 
leasehold estates were set down as part oi the testate.r’s lease- 
holS property. He also found that, at her marriage, she was 
under the will of Lucy Hammoihi entitled to receive a moiety 
of the legacy of 2000/. in case Mart ha of t.ucy 

Hammond^ should die without issue, and that Mm tha HtimmL-nd 
was living and unmarried. No act by' the testator W'as found 
as to that. 

_ Up on the other question, the next of kin contended, that 
Mrs. Hoxvzer^ who was the testator’s widow, was excluded iq>- 
on the words of the settlement; by which she agreed to accept 
and take the provision, thereby agreed to be uivide for her, in 
lieu, bar, and satisfaction, of all dower or thirds, which she 
might otherwise be entitled unto out of all the ical and personal 
estate of the testator. 

Mr. Romilly^ Mr. Hat t., and Mr. Heald., for the plaintiff 
Mrs. Bowzer. —Upon the question as to tlie mortgages, the tes¬ 
tator having done no act to reduce the choses in action of his 
wife into possession, this private memorandum can hai e no ef¬ 
fect. What equitable circumstances are tlierc to which the re¬ 
port alludes ? His wife being beneficially interested, his being 
executor with her can make no difference. If he had made a 
settlement in consideration of what she brought to him, or with 
a view to his becoming entitled, then he would be in cquitv en¬ 
titled as a purchaser ; but it is impossible to contend, that any 
such intention can be collected from this settlement. 'I'here- 
fore to these mortgages of 2600/. and 200/. Mrs. Bowzer^ having 
survived her first husband, is entitled. 

It is impossible for her, certainly, to avoid taking upon herself 
the bond debt. 'I'he bond was given by the two executors: 
but the testator, taking no beneficial interest, must be consider- [ 389 j 
ed as giving it for the benefit of die other executor. She must 
therefore pa}’^ that debt. 

Next, as to the leasehold estates: the Report is right, that the 
reversion, under leases having been granted, survived* to the 

(~bJ A sum of 2!J0/. was inserted; which during* the licaring* was supposed to 
be the mortgage for that sum, his wife’s property; but it appeared afterward^ 
that it was anotner sum: and that morl^ige was not noticed in the paper. 

VoL. VI. 39 
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1801, wife. Lord Coke states, (a) that if a man be possessed of a term pt 

forty years in the right of his wife, and maketh a lease for twenty 
years, reserving a rent, and die, the wife shall have the residue 
Dsmisv. of the term : but the executors of the husband shall have the 
rent: for it was not incident to the reversion; for thitthe wife 
was not a party to the lease. A question perhaps may be made 
whether she was not entitled to the rent. Lord Coke there states 
diat the rent would belong to the husband: but there is a note 
of Lord Hale against that. The case there referred to is re¬ 
ported in Popkam ; but the passage to which Lord Hale refers 
does not appear. It is clear, however, she will be entitled to 
the reversion of the leasehold property after the expiration of 
these leases ; unless her husband can be considered as a pur¬ 
chaser. The Master has considered an agreement for a lease 
as a lease: but that is only a declaration of an intention, which 
he has never actually executed. That which is intended to be 
done, is not to be considered as done between husband and wife, 
under these circunistances. For that there must be some 
equitable circumstances making it incumbent upon the person 
claiming the property to give effect to the intention. No case 
has occurred between husband and wife upon the intention to 
reduce her cho.e in action into possession. If therefore, as far 
as actual leases were made by the husband, reserving rent to 
him, the property was so far made his, those resting only in 
agreement belong to her. I'hc principle is, that the husband 
has a right to dispose of the chattel real of his wife, and to re¬ 
duce her chose in action into possession : but he must do the 
act: he must assign : contract will not do. If he had sued for 
her chose in action, and died pending the action, even after 
judgment, the actinn or judgment would survive to her. The en¬ 
tries in the testator’s books can have no effect to reduce these 
choses in action into possession. The reduction into posses¬ 
sion must be during his life. Even a disposition by will can- 
[ 390 ] not have that effect; much less a paper not testamentary. The 
material question is, whether the wife is precluded fiy the set¬ 
tlement from taking her share of the residue, into which the 
specific bequest to Samuel Price Denison must fall. I'he settle¬ 
ment states, that the provision of 160/. a year, in the place of 
which the will substitutes an interest in 10,000/. stock for her 
life, is to be in lieu, bar, and satisfaction, of all dower or thirds 
out of his real and personal estate. It will be said upon this, 
she could not take any thing in case of intestacy out of his per¬ 
sonal estate. That provision was made with a view to chil¬ 
dren, to bar her claim upon the personal estate in the case of 
an intestacy, there being children; for a third of the personal 
estate is not the portion to which she is entitled in the event 
that has happened ; there being no children. In that case she 
is entitled to a larger portion. The settlement, bein^ made up¬ 
on marriage, looked to the ether event. The expression “ dow¬ 
er or thirds” is considered applicable to real estate. If the 
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Intention had extended further, he would have said, any dis- 1801. 

• tributive share.” Cteland v. Cleland.Oi) Garforth x.Brad^ 

' (^) Solway V. Salway. (c) Ds^tck 

Mr. Mamjieid^ Mr. Pigott^ Mr. ^Richards^ Mr. Alexander Denkok, 
Mr. Stanley^ Mr, Steele^ and Mr. Pemberton^ for the next of kin. 

—^The plaintiff Mrs. Bowzer takes a verj* large bounty by this 
will, and must elect. The paper produced in this case is 
clearly cotemporary with the will, in which respect it is dis¬ 
tinguished from the late case of Pole v. Lord Homers, {d') This 
testator speaks of the paper as the statement of his property at 
the time of his will; and it is very emphatical. With respect to the 
under-leases, there is no doubt they operate as an assignment 
of so much, and the husband is entitled to the rent. Fhat is 
the clear doctrine from Lord Cokt : and, notwithstanding the 
note of Lord Hule^ there is no doubt as to the reason of it. It 
is a sale of part; and he might have sold the whole. As to an 
agreement for a lease, an agreement in this Court is a lease. A 
mere agreement to be executed for valuable consideration wo .Id 
be enforced against remainder men behind, though deriving 
nothing from him. As against himself his agreement is as good 
as his lease, and even, as against her surviving, both would be 
bound to perform the agreement ; which is an act to whicli he 
was competent during the coverture. Then, taking a sliare of 
the assets, she shall not say, they shall be diminished by her [ 391 ] 
refusing to perform the agreement. If the husband agreed to 
pledge her chose in action for his debt, or otherwise dealt with 
it, could she insist upon her rights, merely because a legal con¬ 
veyance was not executed ? If this Court would enforce such 
a contract, they will consider such an exercise of substantial do¬ 
minion over the property, such a dealing with it, as putting her 
right out of the question. He might have assigned it without 
consideration. In Comyns^e Digest (a) it is laid down, that if 
a husband possessed of a term for years in right of his wife 
leases for a less term, and for the security of money borrowed 
of his lessee covenants to make him another lease after the end 
of the former, the wife shall be bound thereby ; for this cove¬ 
nant amounts to a disposition of the estate in Equity pursuant 
to the power in her husband. Steed v. Cragh^ (i?) Bates v. 

Dandy (e). 

As to the paper, we must refer to the argument of Pole v. 

Lord Somers, In Pulteney v. Lord Darlington^ (dj ujjon the 
question as to the 20,000/. whether to be considered real or 
personal estate. Lord Thurlow received in evidence the ac¬ 
counts of the steward of General Pulteney., in which that sum 
was mentioned as part of the personal estate. Lord Thur~ 
low's decision was, that that sum was at home, and there was 
no purpose to be answered by laying it out in land. That ac- 

• 

foJ Pre. CA 63 fbJS Vet. 675. re) Ami. 692. (d) Ante, 309. 

fa) 9 . 391.—2 Com. IXg. 150. Tit. Chancery, 2 M. 5. 
fbj 9 M»d. 42. fc J p. 391. 2 Atk. 207. 

(d) p. 391. Ben. Lib. A. 1773. Fol. 710. Cited ante, 314. in Pelt v. Lord 
Soi^f ante, voL lii. 521. in JSnehd^fe v. Mincbcl^e. 
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count having been received in evidence, a fortiori must th^ 
paper ; for nothing can apply more to the purpose at the time 
of making the will: the testator putting in what is his personal 
estate ; affording the most distinct evidence, that he considered 
this his property when he made his will. This case,' which is 
very singular, is not exactly like Hinchchffe v. Hinchcliffe ; 
which is a case of satisfaction ; and therefore, as your Lord- 
ship observed in Pole v. Lord Somers^ there could he no doubt 
that the evidence was admissible. But this case is much more 
like Pulteney v. Lord Darlint^ton. The paper in that case was 
under much less favourable circumstances. It was not signed 
by him at the date of his will and with a view to it. The pa¬ 
per was written by his steward, but it was in his custody; and 
It appeared that he some way acted upon it in making his will; 
and the question was, whether a sum of money, which he had 
the power of making real or personal estate, should be consi¬ 
dered real or personal upon that evidence. In this case the tes¬ 
tator had it in his power to make this propertj' his or hers. 
This is a much more favourable case than Pole v. Lord Somers. 
The testator there had no power to make the property his own, 
as this testator and General Pttlteney had. This paper shows 
the clear intf tion at the date of the w ill. It appears from the 
indorsement that the paper and the will were written upon the 
same day. 

A', to the right of the plaintiff to the personal estate, she is 
deprived of dower, and all right to any share of the personal 
estate, in all events. The word “ thirds” is only the common 
expression used in such settlements, generally applied to real 
estate, rarely to personal; where the object is to make a com¬ 
plete bar of any right in the wife by marriage out of the estate 
of her husband. No distinction, whether there shall be child¬ 
ren or not, is intended. Some expressions in the clause settling 
the 160/. a year show, that was all she was to take. It is de¬ 
clared to be the meaning, that at all events, if she survives him, 
she shall have that sum of 160/. a year. The argument as to 
the event supposed to have been in contemplation, whether there 
should be enddren or not, cannot apply as to the dower. In 
either event she will be barred as to the real estate; and though 
loosely expressed, this must be as much a bar as to the per¬ 
sonal estate. The settlement is in satisfaction of all her rights 
as a widow. Wtdker v. Walker, (a) 

Mr. Romilli,. in Reply. —The question as to the paper is the 
same as that in Pole v. Lord Somers. It is perfectly clear, this 
paper was written after the will: how long after does not ap¬ 
pear. If this is relied on, as declaratory of his intention, it 
ought to be proved as testamentary. That could not be in 
Pole V. Lord Somers ; that paper being written after the will, 
and directed not to be annexed to it. Then it must be only 
evidence ; and parol evidence might as well be received. It is 
said, independent of that paper, he acted upon the property as his 

/'a J 1 Ven. 54. See Pickering v. Lord Stamfiirdt ante, vol. U. 272. 581. vol. 
'ii. .332. 492 
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pwij: but it appears only, that he meant to consider it as his 1801. 

* own as far as it was his in right of his wife, not his to all intents v^v-o 

and purposes. His receipt of the rent is consistent with that 
limited interest. He had a beneficial interest in it, and power Demsom, 

to dispose of it, if he chose, during the coverture ; and it is to r #393 "j 

be remembered that he was himself a lawyer. It is necessary 
TO show by clear, unequivocaU acts, that he meant it to be his, 
and to go to his representatives. 

The question as to the agreements is very difficult. The 
passage in Comyns's D\^est cites the very worst authority. The 
agreement is enforced against the heir in cases of dower ; be¬ 
cause the heir represents the ancestor; but that doctrine is 
never applied to the case of husband and wife. Mam' analo¬ 
gous cases show, that such an intention will not do. Jf a hus¬ 
band sues for his wife’s chose in action, a much stronger indi¬ 
cation of intention, and obtains judgment, but dies before exe¬ 
cution, it will survive So it will in the case of an arbitration, 
and death before award. This bears a much stronger resem¬ 
blance to the execution of powers. Will the Court aid a de¬ 
fective execution of a power against a wife for th<- b« .'.e:li v^f a 
stranger? She does not represent him in thi;i rc‘pert. It is a 
right to dispose of her property: he attempts to dispose of it 
by an ineffectual act. Upon what principle is a Court of Equity 
to execute it ? The execution of a power by a tenant for life 
would perhaps be enforced against the reversioner in favour of 
a purchaser for valuable consideration. That is the only case 
that bears any analogy to this : but would it, if defectively 
executed ? Has the Court ever enforced an agreement for a 
lease against the remainder man ? It is supposed an agp'eement 
for a lease would of itself make a case of election; but there 
is no instance of carrying the doctrine of election so far. 

As to the other question, the plaintiff’s right to a distribu¬ 
tive share, the ground is, that it appears the parties were 
very anxious to make a provision for children of the mar¬ 
riage ; and they seem not to have had in contemplation any 
other event. 

Lord Chancellor. —^The question whether such a paper 
can be admitted in evidence, which I studiously avoided in Pole 
V. Lord Somers^ must now be decided. This case is more fa¬ 
vourable for admitting it; the paper in that case being drawn 
up long after the will. It is also less liable to objection than 
the account in Pulteney v. Lord Darlington ; this paper being [ 394 
written by the testator himself. 

As to the actual leases, at this day there is no doubt, that, to 
the extent of the terms the husband actually granted, he became 
owner. As to the agreements for leases, my apprehension at 
present is, that, in this Court, he is also to be considered 
owner of those interests. If he assigns his wife’s ch«se in ac¬ 
tion, he gives no legal title to it. It is by agreement in mo t 
cases of choses in action that the assignee takes it. His cove¬ 
nant is, in this Court, a disposition of it that could be enforced 
. against him; and, as agamst him at least, would go to the re- 
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presentative of the person agreeing with him. If it cannot be^ 
enforced against his wife, he will be answerable upon his co¬ 
venant ; and then the question is, whether the wife can claim. , 
Upon tbe head of election, that fact of the agreement shows he 
treated the proper^ as his. 

As to tihe word “ thirds,” the clear intention must be taken 
to mean her interest in case of intestacy. If that word did ndt 
occur, I doubt whether the personal estate would not have been 
included under the word dower. The word “ thirds” is never 
used accurately. It is a sort of expression in common parlance, 
descriptive of the interest upon an intestacy. It must depend 
upon fhe domicil. The plaintiflPs argument is too ingenious 
upon the construction of a settlement, and cannot apply, where 
that word is connected with ** dower;” which would apply to 
both events, whether there are children, or not. 

30. Lord Chancellor. —I am at present disposed to decide this 
cause upon a ground, that does not make it necessary to deter¬ 
mine the points as to an agreement for a lease the husband; 
and if the cause should be reheard upon the point, on which I 
decide it, I shall wish, that a search should be made upon the 
point, whether i. ever has been decided, that an agreement will 
or will not bind the wife ; and, if it will, whether the rent is 
to be paid to her or the husband. If that is untouched by de¬ 
cision, 1 think it will be found, the analogy to other cases will 
make out, that an assignment in equity is to this purpose as 
[ 395 ] good as an assignment at law. But I say that without prejudice. 

The principle is stated, without saying any thing as to the 
author!^ of the case, towards the conclusion of Steed v. 
Crag-h. 

As to the other points, first, whether the settlement was a 
purchase of the wife’s fortune, upon so much of the case as ap¬ 
pears to me, I do not think it was. According to the modem 
cases it is established, that the settlement, for that purpose, 
must either express it to be in consideration of the wife’s for¬ 
tune ; or the contents of it altogether must-import that; and 
plainly import it, as much as if it was expressed. That is the 
result of the cases upon the subject; and it is not worth while 
to consider, in what respect the older cases are unsatisfactory; 
involving inquiries not very easy to execute. 

As to the actual leases, I adhere to the opinion, that they 
were an alienation by the husband. As to the question, whe¬ 
ther the settlement was a bar of the wife’s interest in any un¬ 
disposed residue, I abide by my opinion, given yesterday, that 
it was the intention of the parties, and that is sufficiendy mani¬ 
fested by die language of the setdement, though inaccurately ex¬ 
pressed, in the evente that have happened, to purchase out the 
wife’s interest in die undisposed residue. The question dien 
is, whether the leasehold interests passed the will; rad the 
6(^4 reiiiaining of the mortgage for 360di. after clearing the 
legacy of 2000/. which unquestionably was the primary charge 
upon it, and the bond of dw executor and executrix only a col- 
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* lateral security. If therefore the mortgage has become the 1801. 
*hu^anil’s, he must exonerate her from that engagement: so, if 
^ it became the wife’s, she must exonerate him from the bond. DarcE 
Then the question is, whether, under the circumstances, the Dexirox. 
200/. mortgage and the leases are to be considered as passing 
under the effect of the residuary clause of his will. The set¬ 
tlement not being to be considered a purchase of her fortune, 
the tc' tator must be considered entitled in right of his wife to 
the possession of these leases and mortgages ; entitled to the 
possession not only as husband, but, also, as he and she were 
executor and executi ix, to such possession as he would have in 
that character. In a certain sense therefore this property was 
his, in right of his wife, and, as far as it was capable of being 
considered his, as executor with her; and if she had died [ 396 j 
first, independent of the effect of the survivorship to him as 
husband, supposing any other person had been entitled to this 
property in remainder after her life, it would have been his as 
trustee for that person, in the sense in which a trustee can call 
the trust property his. If he had paid the bond which he and 
his co-executrix, whom he afterwards married, entered into for 
the payment of the legacy of 2000/. the mortgage of 2600/. 
would have been his, to the extent of making good the demand 
by virtue of that payment against the assets of the testatrix. 

After the marriage, by his books, which must be evidence if the 
paper is evidence, he treats the mortgages of 2600/. and 200/. 
as his, but as his in right of his wife. With respect to the lease¬ 
hold estates, the testator had with regard to those premises, of 
v'hich he had made actual leases, acquired considerable in¬ 
terests in the strictest seflse his. As to those premises, to 
which the agreements apply, he had attempted at least to ac¬ 
quire interests in the strictest sense his; and as to the residue 
of those interests, he retained them in the sense in which I 
have represented him to have had interests, previously to those 
leases and agreements, as husband, and as executor with his 
wife. At his death those interests would cease ; and all noi 
effectually disposed of would survive to his wife. His will 
therefore is certainly to be construed with regard to this cir¬ 
cumstance ; that it begins to speak at the moment, when those 
residuary interests were no longer his in any sense : but it is 
to be remembered, that at the date of the will they were his in 
a strict sense to the extent of his own acts, and in some sense 
beyond that. It would be difficult to say, the persuasion one 
has, as an individual, that he was providing by express acts in 
his will for all his wife should have, would be sufficient to bar 
her from taking, not under his acts and provisions, but by vir¬ 
tue of her own title. If therefore she is to be barred from 
claiming the residue of these terms and the mortgage in¬ 
terests, it must be, not by the effect of the express provisions 
for her, but by the dispositions in favour of other persons} 
and that cannot be, unless under idl the circumstances, by the 
words « my personal estate,” he can be held to mean to pass 
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that* which was his in some sense, but not in a strict sense. li’ 
that can be done, it will of course raise a case of election.' 

* I had great difficulty upon this question in Pelt v. Lord 
Somers; and I make this decision, as bowing to authorities,' 
which it is my duty to follow, rather than as being satisfied, 
that upon the rules of evidence, as they were formerly under¬ 
stood, this paper can be admitted in evidence. If it could not, 
there would not be much injustice ; for I am upon reflection 
strongly disposed to hold, that, if the construction of the words 
“ my personal estate” will not pass the property, and the papci 
cannot be let in, the Ecclesiastical Court would be inclined to 
receive it as testamentary, notwithstanding s-onie of the contents; 
it'a testator by for their principle seems to be, that if tlie testator by a subse- 
paper says, he has bequeathed, by a former instrument, 
will says, he which he has not bequeathed, they will hold that subse- 

hasbequea^. quent paper a disposition, as being a declaration of bis will at 
he ^*n^**be'time he made it to dispose by the will; not in terms ex- 
qeathed, that' that it is then his will, but that he has disposed of it 

paper may be before. If therefore the paper could not be received as evidence 
tes- in iihig Court, they ought to have an opportunity of propounding 
andthepro- to the Ecclesiastical Court as a testamentary paper, 
perty will pass. Upon the question of evidence, this, though written, is in a 
d ***eadm!ssi parol; and it seems, as far as dicta go, that parol evidence 
ble uponTk^ received upon a latent ambiguity, not upon a patent 

tent, not upon ambiguity ; that it ought to be received to rebut Equities 
a patent, am- founded upon presumption, and perhaps to support the pre- 
blrt^EquMe” Sumption ; to oust an implication; and to explain what is 
grounded up- parcel of the premises granted or conveyed. As to a patent am- 
qn presump, biguity, 1 do not see how you can easily apply those cases to a 
haM proposing to show, that the words “ my personal estate,'*' 

port the pre- which have in them no patent ambiguity, have in this sense u 
sumption, to latent ambiguity; that he meant that, which is in no sense his 
ca^n"a^to estate. When a man devises to his son John^ and hap- 

expliun what pens to have two sons of that name, supposing one to be dead, 
is parcel of the there is a latent ambiguity, letting in parol evidence, but parol 
premises evidence perfectly consistent with die description in the instru- 
cow^edf{l) uxent. From those cases therefore it cannot be collected, that 
by a devise of his estate, parol evidence may be admitted to 
show, that he was devising another man’s estate. 

[ 398 J As to the cases upon presumption of satisfaction of portions, 
if a testator means to satisfy a debt by covenant or otherwise, 
the instrument creating the debt is not construed against the 
import of it, nor the instrument satisfying it: but a presump¬ 
tion of law is raised from the connection between the parties, 
that he means to satisfy the debt. In Htnchcliffe v. Hinckcliffe 
the parol evidence was let in, with great propriety, to show, 
that the testator by acts done had disposed of all the property 
settled, and by the effect of the disposition had made himself a 
debtoi' to his children. Then this Court would construe the 
will precisely as if he had been originally a debtor. He had dis- 
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*^osed of the property, and received the money ; and had got 1801. 
in* Ws pocket that money, which was in a sense his. The 
^debt affected all his estate ; and therefore the Court held 
upon the presumption arising between father and child, when Denisoit. 
the parol “evidence had proved the circumstances of the property, 
constituting the child a creditor upon the father, that the hither 
was upon tlie principles of this Court understood to mean to 
satisfy the debt. So, in the case of portions, where the father 
is not strictly debtor ; where, for instance, he is tenant for life, 
and the portions attach upon the family estate, upon prim iples 
a little difficult perhaps to sustain at first, but now estalilished 
perfectly, it was held, that the father was purchasing for the 
family estate ; and giving the portion, intending to satisfy the 
debt of the family, as in the other case intending to satisfy the 
delit from himself. Therefore e\ idence is let in to meet the pre¬ 
sumption ; and then evidence must be let in to fortify the jire- 
sumption. But I am apprehensive, that the Court did this in 
old cases with much more jealousy than in later cases. There 
was a time, when the Court was very jealous of admitting 
parol declarations, o.cept those that passed about the time of 
the will; and it appears from what Lord Hard-witke says in 
rUmkhoni \ I'vust^ {ii) and what is stated in Mascal v. Mascal^ 

(hj with re^i d to the case there cited, that the lime of making 
th< declarations is \ery material, (c) 'I'hereare strong traces of 
a di.sposition in these and other cases not to lean with all the at¬ 
tention, that has heen given in late cases, to di clarations before 
or alter, and particularly at a great distance after, the will. 

Then, are the ease s of election to be go\ erned b\ the same [ 399 j 
principles as cases of satisfaction ? Most of the latter go u jion this 
principle ; that w'here a lather or any one else i.s in the charac¬ 
ter of a debtor, attending to this, that in some circumstances 
the Court will presume an intention in a father, which they 
would not in the case of another person, the Court says, the 
disposition of what is strictly liis property shall satisfy the 
debt; and no violtire is done by that. But upon election all 
’he cases say, you must make out, that he de.seribes the sub¬ 
jects, of which he means to dispose. 'I'he question then is, 
whether the testator has so described the subject ; and if not, 
whether you can let in parol evidence, pruna Jade applicable, 
to jiro\ e, though he has used words not so descriptive, thev 
shall be taken to be descriptive. That there is authority for 
that at this day, whatever difficulties occur upon it as an hypo¬ 
thetical proposition, 1 dare not deny. The difficulties upon it 
are great. In Pulteney v. Lord Darlington the testator had 
9.0,000/, in his hands, for which he was debtor to the trusts of 
the settlemenv. That sum was prima Jade real estate in his 
hands. He was tenant for life; and all the real uses of a strict 
settlement attached upon it. His steward put down upon pa¬ 
per, that this sum of 20,000/. was part of his estate. Suppose 

roj 1 Ves. 27. _ fAJ 2 Ves. 323. 

• ante, vol. i. 359. in J^’ourte v. Findt, and Hornsby v. Finch, ante, vol. 

u. 72. Ciennell v. Lewtkwuite, ante, vol. ii. 465. 644. 

Vol. VI. 40 
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the case to««tand nakedly upon that, and he makes his \vill the 
same week, and, d fortiori, if four or five years after receiving 
that account, it would be very strong to say, that because the 
ateward apprehends that to be his master's property, the inas> 
ter knows nothing to the contrar}'; and his ideas must be the 
same ; and he must use the terms in his will in the same sense 
as the steward used them. But to say that, not only to make 
that construction against the persons interested in the money 
upon the will, but also to hold, that the testator never correct* 
«d his idea between the time when he saw the paper, and the 
time of executing the will, and against those, who have inte¬ 
rests to be displaced by proof, is very strong. If there is in 
the will an indication, that some part of that property was 
meant to be disposed of eo nomine by the will, that is strong to 
show, he d* i mean to dispose of some propertv in a strict 
sense not his own; and it may be argued upon that, that ho 
meant to dispose of the whole property, subject to the .same 
uses. But even that presses a great deal against those who have 
interests to be displaced by proof; and it is competent at least 
to say, that having shown an intention to dispose of part, he does 
not necessarily mean to dispose of the rest. But the cir¬ 
cumstance to which I ad vet t is, that r/e facto that paper was 
admitted as evidence; and that is a judgment of this Court 
upon the admissibility of evidence, and that judgment recog¬ 
nized in the highest place. 

It is impossible also not to admit, that Lord Alvanley has 
in the strongest words said, fc/) that evidence of this sort is to 
be admitted, and upon the authority of that very' case; and 
there is nothing that abates from the authority of that dictum, 
except that, as X understand the case, that dictum does not be¬ 
long to it. Lord Alvanley refers to w’hat Lord Chief J ustice 
Ue Grey said in Pulteney v. Lord Darlintfton. If the circura- 
atances were evidence, that they made an impression upon the 
great mind of that learned Judge, is very considerable. But 
the difficulty I have is, upon what principle he suffered those 
circumstances to make an impression upon his mind. Baron 
Eyre goes a great deal further; saying, he does not agree to 
the position laid down, in the general sense of it; that, where a 
man gives all his estate, he does not mean to give what is not 
his: what he thinks his, is, in the sense he uses the word, his. 

These principles being so laid down in Pulteney v. Lord LJar~ 
lington, and Hmchcbffe v. Hmchchffr, it is not for any one sitting 
here, upon any embarrassment arising in his own mind, to deny 
their application: but I repeat, diat 1 do not understand these 
dicta ; as far as they say, upon cases of election evidence is admis¬ 
sible, but not to explain the will. If they mean, that it is ad- 
■missible only to explain the subjects of bequest ambiguously de¬ 
scribed, and then not to explain the will, but to make you under¬ 
stand what subjects the testator meant to describe, which upoq 
the face of the will you cannot understand, that is intelligible; 
■but if they mean, that it is admissible to prove what the testator 

("aj ^nte, vot. iii. 530. 
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• g^eat deal more than those words would carrv by tlieir natural CorO 

^r legal import, and if a case of election is raised upon that, in fact 
and substance evidence is admitted to raise a case of election, dkhisost, 
therei>y et:phtining the will. It is not enough for me to say, that 
is the effect of it ; for upon reasoning of a contrary tendency [ 401 ] 
the Court has established, that this sort of evidence has been 
admitted. 

The other cases cited in Hinchcliffe v. Hitichdiffe have no 
relation to it: Eih»oii v. (.ooknon^ (</) and all the others upon pre¬ 
sumption and satisfaction, for the reasons 1 have stated ; and all 
I can find is one or two dktn ot Cord Thurloiv^ in Jravcck v. 

Falkener (hj and Fonnet eau v. Po^ntz. (j ) The former it is to 
be observed is a case of satisfaction. Lord Fhurloxu is there 
made to say, “ evidence cannot be read to prove, what the testa- 

tor meant bv the words used in his will : but it may as to 
“ facts, upon which the testator made his will.” Mr. IJo^d up¬ 
on that cited the case of Broughton v. Errington ; {d) and, I 
believe, it was upon the argument of that case that my mind 
was impressed with the distinction. That case is intelligible : 
but the words attributed to Lord Thurlow are not. The de¬ 
clarations were let in upon the old ground : but what is meant 
by the latter part of that proposition, 1 do not understand. If 
I am to collect it from what Lord Thurloxv says in Fonnerean v. 

Poi^ntZy which is subsequent to his own decision in Futieneij v. 

Lord Darlington^ Lord Thvrlow there {/) says, he lays out of 
the case all declarations oi' the testatrix of what she really meant 
to give at the time of making her will, and all statement of her 
property, from whence it might be inferred what she meant. 

Upon what ground then did he admit the e\'idence ? As I 
have always understood, and now understand it from this Re¬ 
port, upon this ground ; that the testatrix having given, as a spe¬ 
cies of stock, that, whii-h was of no known denomination of 
stock, the will shewed she meant to give something ; but did 
not ascertain the subject she meant to give. Therefore Lord 
'Fliurloxv looked at the property, in order to prove what she 
meant; the will provir.g, that she meant to give sometliing; 
but the descrij/tion of tlie subject not being intelligible. 'I’hat 
was not contradicting any description in the w ill. It was not 
saving, that w'as tlicpersonal estate of tlie testatrix, which was 
not her ])ersoual estate ; but, that she meant by these words 
what she might be taken to mean; because upon the words, at¬ 
tending to the different species of stock at the Bank, it could [ 402 i 
not be ascertained what species she did mean : it being clear, 
that she meant some. That case therefore in no degree sup¬ 
ports Fultnuy v. Lord Darlington^ nor tlie dictum at the 
conclusion of Hinchchffr v. Hinchcbffr : nor does it carry 
the old cases upon parol evidence one tittle further thaik they 
had gone. 

r«J 3 £n. C. c. 61. .Atfe, vol. i. 100. njl Bro. 0. C. 295. 

CO 1 £ro. C. C. 472. f 7 Brt. P. C. 12. fej 1 Jiro. C. C. 4,77 
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Then the question is, can I admit this paper as evidence f 
That question arises in a case, in which this property was more 
or less strictly the personal estate of the testator in all the sen¬ 
ses I have represented, independent of evidence: the testator 
having by actual leases acquired out of his wife’s propert)' per¬ 
sonal estate of his own, having by agreements for leases acqui¬ 
red such interests as those agreements would give him, hav¬ 
ing constituted himself, if he ever should pay the bond debt, 
a creditor upon his wife’s chose in action, and in that respect 
made that his own, and, beyondthose interests, acquired by his 
own acts, having his wife’s personal estate in this sense his, in 
right of his wife, whether in such a complicated situation it is 
possible to admit parol evidence, that bv the words “ my per¬ 
sonal estate” he meant, not only his strictly, but also that, which 
in a sense must be admitted to be his personal estate, attending 
to the fact, that a great portion of this property he must l)e enti¬ 
tled to dispose of; because he had made it in a strict sense his. 
If the question was new, I should doubt, whether in a case so 
circumstanced it would be a violation of the rule to admit evi¬ 
dence ; for it is not a contradiction of the will; but only goes to 
this; that, as he might mean the words in the one sense or in 
the other, ht did mean that property, which in both senses was 
his. But it is not necessary to decide upon that ground ; for 
after the case of Pultene^ v. Lord Darlin;^ton^ and what Lord 
Chief Justice De Greif^ Baron and Lord Ahanlt-Q^h-dve 

said, whatever my own opinion might have been prior to Pulte- 
7iey v. Lord Darling-ton^ (and I agree with Lord Posslyn^ that 
I cannot see upon what principle the evidence was admitted in 
that case,) after all this authority, 1 do not think myself at li¬ 
berty to reject this paper as evidence. It is with great satisfac¬ 
tion, that, receiving it, I find it is evidence cotemporary with 
the will; for it leaves as little to hazard as can be in such a sort 
of case. It may be stated as a fact, that the moment the testa¬ 
tor had made his will he sat down to state the effect of it. This 
paper has tlie same date. He calls it a statement of his pro¬ 
perty. He correctly abstracts the will; including all the lease¬ 
hold estates as his own, tlie mortgage for 2600'. estimating it at 
only 600/. the residue be} 0 nd the legacy charged upon it; the 
200/. and, what is very remarkable, leaving out the contingent 
legacy ; which never ])roduced any thing tv> him. That from 
which he derived actual benefit he takes as his own ; and what 
was contingent, whether to be received by his wife, or not, he 
leaves out. 

Under these circumstances, and subject to any review, if it 
can be found fit to attempt to shake these authorities, I am of 
opinion, the testator did bequeath all this as his own personal 
estate. If so, the other points will not arise ; and I am the more 
satisfied upon the justice of die decision; because, though I do 
not think Lord Chief Justice De Grey was correct in allowing 
circumstances to make an impression upon his mind, if they 
never ought to have found their way to his mind, this paper 
must either be looked at as evidence, or the party ought to have 
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This cause was not reheard. Before the decree was drawn up, Dxiusojt 
it appeared that the mortgage for 200/ was not contained in the 
paper. The sum of that amount was another sum belonging to 
the testator. That mortgage was therefore excepted. 

It was said at the Bar, that there was no trace of Steed v. 

Cras-fi in the Register’s book; and that it appeared from the Re¬ 
gister’s book, that in v. Lord JJarbuffion all sorts of 

papers were read; agreements of solicitors ; cases and opinions 
«*f counsel, &c. 


CHAPMAN V. BROWN. 


[ 404 j 

ItllLLS. 

Jinif 8 . 30 . 


FLIZ ^BETH Brookes by her will, dated the 21st of June 
1776, after giving, among several other legacies, if there should jor binMinpor 
be any poor relations of hers at the time of her ciecea>^e, as far as purchiisinn a 
the serond, that can be said to be in want. Si. to eat.h, and di- 
recting all her wearing apparel to be distributed among her poor 
relations at the discretion of her executors, gave ail the rest tors m be most 
and residue of her estate and effects whatsoever, freehold and ‘-'JJ 

otherwise, to her executors, after payment of the above lega- 
cies and her funeral expenses, for the jmrposc of building or support of a 
purchasing a chapel for the service of Almighty God; and gospd 

ga'’e her two small silver waiters, her large silver cup. and ” og^ 

best damask table cloth and tt\o damask napkins, for tlie use of a year; and if 
the communion-table of the same ; and requested, that her bu-“^ny t'uthcr 
reau-book-case with all her books may be deposited in the said 
chapel ; and desired, that the chapel may be, where it may ap-blc uses as the 
pear to her executors to be most wanted ; and if any ox erplus exerutora 
should remain from the purchasing or building the same, she 
requested, that it might go towards the support of a faithful whole trust 
gospel minister, not to exceed the sum of 2<)/. a year ; and if void, not on^ 
after that any farther overplus should reniain, she desired, that 

the same nmy be laid out in such charitable uses as her executors mortgage, but 
should think proper ; and she appointed the reverend Richard as to the 
Hi / and Thomus ChupiiiOU her executors. The latter was one ‘■*’- 

of five legatees of 20/. and to the former she gave 10/. for ' 

troul.-lc. went to the 


The testatrix died upon the 12th of June 1800. ///// having law ; 
renounced. Chapman proved the will; and filed the bill j pray- ggnal to the 
ing an execution of the trusts of the will. next of kin. 

The heir at law by his answer claimed the real estate ; and 
the next of kin claimed the personal estate. 

AJr. Rt hards^ and Air. Hart., for the heir at larv^ and next of 
kin .—^This is such a devise and bequest as the Court will no 
execu e it is clear as to the land. As to the personal estate, 
it is given so that an investment in land must necessarily have [ 405 ] 
been in the contemplation of the testatrix. If the words are to 
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be conAned to building a chapel, supposing the ground to be, 
already furnished, a case upon that point is now depending be¬ 
fore the Lord Chancellor. In the argument of that case 'Pie 
Attorney General v. Tyndall (a) was cited; in which Lord 
Northington^ against tiie general course of preceding cases, held, 
that the application of personal estate to building already in 
mortmain still is amortising. A proposition directly contrary 
to that is broadly laid down in torbyn v. french ; (b) viz. that 
it may be applied for the purpose of ameliorating, beautifying, 
sustain'ng'or repairing, buildings upon land already in mortmain. 
The Lord Chancellor wished to have the point more considered, 
than it could have been as a short cause. But in this case, it 
is clear, the testatrix intended land to be procured. Land 
already in mortmain cannot meet her idea of purchasing. She 
had no idea f land under such circumstances ; intending a 
distinct charity of her own. 

I'he distinction of Lord Hardroicke is stated in Tue Attorney 
General v. Nn^h^ (c) and many other cases, collected in High- 
more t that erecting a chapel is considered as founding the 
thing; building, otherwise. But it is always considered a 
question of construction. Fou v. Fay (7 J had two bequests in 
it; of which one was considered good : the other, not. Lord 
Kenyon said, he would have declared both void; if there had 
not been an hospital existing. Here is no chapel existing. 
Then as to the disposition of surplus, the Court cannot take 
notice of that; because the first disposition cannot take effect. 

1 he Attorney General v. Gouldmg. (e) This gospel minister 
must, according to her intention, be attached in some way to this 
chapel. The first purpose not being warranted, the second 
must fail with it. If the chapel cannot be purchased, you can¬ 
not fix upon any surplus to apply to any minister; the residue 
being the surplus upon an account to ascertain the sum neces¬ 
sary for the purchase of the chapel; which account cannot be 
taken. How can it be described to the Master, how much will 
be wanted for the building: a building of what value ? I'he 
whole fund cannot be applied to the minister ; for that is not 
the intention. It is acknowledged in all the authorities, that if 
the hrst object fails, tluit, which is dependent upon it, must 
fail. Mjg'griuge v. Thaikwell (a) is a very strong case; but 
is now to be reheard, (bj The Master must then say, who is 
the minister to have the 20/. a year for ever. The additional 
bequest is not distinct, but connected with the general design of 
charity. By estaulishing the stipend alone, the Court will go 
against the intention ; which was, that a minister of her own 
should have it; that not being^ the main obgect; but only for 
the purpose of providing a minister to do the duty of the chapel. 
There is a mixture of vanity in this, as in all these cases. 

Thenf as to the point, whether the Crown will be entitled to 

f'aj-diub. 614. ('ll J ArOe, voLiv. 418. See page 427. 

fej 3 Bro. C. C. 588. ('dj Cited 3 Bro. C. C. 591. 

fej 3 Br». C. C. 428. fa) p. 4u6.—3 Me*. C. C. 517. ante, vol. i. 464. 

(ft} Upon tke rehesring the decree ww ftfimnadL Petif {vol. vii. p. 36;|r 



Gases ui CHANesiw. 


406 


’' apply the residue to any charitable purpose, this will does not 
VffaH’c! a sufficient g;round for that. In Mofffcridge v. Thack- 
• xueli the particular object was pointed out by the will. 

** Mr, Nolan,for the Attorney Genet al^ in support of the charittf.-^ 
This disposition is not void, except as to the real estate and the 
mortgage, All these objects are legal. It must be admit* 
ted, ^at it would be void, if the trust was merely to purchase a 
chapel : hut being for the purpose of either building or purchas¬ 
ing, in the alternative, if the purpose of building can be sup¬ 
ported, tlie Court will give effect to that mode which may be 
established. If therefore this can be sustained as a bequest for 
the purpose of building upon land already in mortmain, or if 
land should be given, it may be established. The discretion 
given to the trustees as to tlie situation of the chapel, where it 
niay appear to them to be most wanted, is strong in support 
of this j haritv. T'he Attorney General v. Nash and all the other 
cases establish this; that where that discretion is given, if the 
trustees can exercise it in a legal manner, the Court will car»y it 
into effect, where it is possible to apply it upon land already 
in mortmain. 

But if that is void, the other disposition is valid. If the mi¬ 
nister was to exercise his function in the chapel, according to 
'riie ittorney General v. Whkvhutch, (d) and other cases, the 
principal failing, the adjunct must also fail. But in this in¬ 
stance there is nothing to connect them. Her bounty to the 
minister is limited to 20/. a year ; importing clearly, that he 
must be supported by other means. The appointment should 
be by the executors, or by reference to a Master. As to the 
surplus, this is a condition precedent. A bequest may be void 
in one part, and good in the limitation over: The Attorney 
General Hartley, (a) All the cases upon the doctrine of 
Cy pres go upon this principle; that, where it is evident some 
distinct object of charity should take place, before the legacy 
should lapse, the Court will fulfil that intention. In this will 
the intention is clear, that tlie representatives shall take nothing, 
but the whole shall go to chanty, from the legacies to the re¬ 
lations. 

The M ASTER of the Rolls (after stating the case.)—The only 
question is, with regard to the validity of the bequest lor cha¬ 
ritable purposes. It is contended for the heir at law, tiiat as 
to the real estate the devise is void ; and that unquestionably 
is so. It is also clearly void as to the mortgage. By the next 
of kin it is contended, that the disposition is void, so far as it 
directs the residue to be laid out m building or purchasing a 
chapel; and it is contended by the Attorney General, on be¬ 
half of ijie charity, that being in the alternative, to build or 
purchase, if either of those ])urposes could legally be effected, 
the trust ought to be carried into execution; and diat undoubt- 

fcJ fftnme v. Chapman, anu, vol. iv. 542. Cd) Ante, vol. iii. 141. 

(a) 4, Bn. C. C. 412. 


18D1. 

Chapjiaji 

V. 

Bko-iw. 


[407 } 


July 30 



407 


Cases in Ghancerv. 


1801. edly would be so. It is insisted, that the purpose to build a 
chapel upon ground already in mortmain is legal; though to' 
purchase ground for the purpose of building a tmapel is not le- 
Baowir. gal* The Attorney General v. Bo-wlea (bj was referred to, as 
an authority, that, if there is a bequest olt money to belaid out 
in building a chapel or school, the intention is to be taken to 
[ 408 ] be, to build, in case a piece of ground already in mortmain 
could be found for that purpose ; and that case undoubtedly is 
an authority for that. 

But this case appears to have been over-ruled by a great 
number of subsequent decisions. Upon the principle esta¬ 
blished by the case itself, it seems a little extraordinary, that a 
testator having made no reference whatsoever to the case of 
land being already in mortmain, the Court should suppose an 
intention, that he has not in the most remote degree pointed to. 
But Lord Hu. dvjtcke in favour of a charity held, that such an 
intention might be presumed. 

The first case, in which that authority was impeached, is 
The Attorney General v. Tyndale (a) before Lord Henley. In 
a subsequent case. The Attorney General v. Hutchinson., {hJ 
Lord Bathunt takes Lord Henley to have there decidedly 
over-ruled the other case. In argument he certainly did 
over-rule it; for he disapproved of the ground upon which 
that was decided: but the case immediately before him did 
not call for that decision; for it was not a case of the same 
kind. In that case the direction was expressly to purchase ; 
and there was no option. But all the reasoning of Lord Hen¬ 
ley went in direct contradiction to the former case. He held, 
that the statute had two objects : 1st, That you shall not give 
land for the benefit of a charity: 2uly, That you shall not rea¬ 
lise for the benefit of a charity ; that the mischief is the same ; 
for, if that precedent was to prevail, a piece of ground, that was 
only wortli 50/. might be made worth 20,000/. which undoubt¬ 
edly is putting it in mortmain. 

But a case directly in point occurred before Lord Northing- 
ton in 1764, Pelham Anderson; fcJ ior there 2000/. was 
given to build or erect an hospital. That was determined by 
him to be void. That case did directly over-rule The Attorney 
General v. Bowles., the purpose being precisely the same. Then 
came the case of The Attorney Generalv. Hutchinson., to which 
I have before alluded, in 1775 ; where the bequest was, ac¬ 
cording to the report in Ambler., for the purpose of erecting, 
and, according to a note in Brown^ for erecting and building, a 

{hj 2 Vea. 547. Lord Hartbrick^t iroinion upon this subject, as expressed 
in that case, Vaughan v. Farrer, and CantmU v. Baker, there cited as G<u> 
tril V. JBuker, conies to this; that if the object can be attained by >nv other 
means than a purchase of land, as by an appfication of the fund upbn land al. 
ready in mortnuun, or by a gift of land, or hiring a house, it shall have eifect; 
and in Tim JUtomey Oeneral v. Tyndall, Amb. 614. the Master of the Bolls, fob 
lowing Lord Hard^cke'a authori^, allowed the trustees two years, to procure, 
if they could, a gill of land. 

c a J p. 408.~.4m&. 614. fbJ Amb. 751. 1 £ro. C. C. 444. in a note. 

fej 1 Jir*. C. C. 444. in a note. 
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' free school. A strong circumstance there was, that there way 1801. 
fit the parish a piece of ground in mortmain, upon which a 
•school had formerly been erected; and it was contended, that 
"the fact was in the testator’s contemplation ; and the intention Bnowx. 
was to re-erect the school upon that foundation : but Lord 
Bathurst thought, that, as the testator had not himself pointed 
to that intention, it was not to be presumed by the Court. 
I’hereforc it was to be taken as a mere bequest for the purpose 
of erecting or building a school; and it had been determined 
in Pelham v. Anderson^ and the other cases, that such a bequest 
was void. 

Then the case of Foif v. Foy {a) occurred; which went much 
further than either of these cases. There the legacy was given 
towards the erection and endowment of an hospital. Lord 
Eardivicke^'va. Vaughan v. Fnrrcr^ ^bj uxid Gastril Baker^ 

(t J held, that to erect does not necessarily imply to build, 
much less a purchase of ground for building. He held, it 
might mean merelj.” an endowment: but Lord Kenyan in ^oy 
V. Foy held, that, if there was no hospital already existing, that 
vvould be void. 

Then came Fhe Attorney General v. Nanh ; (d)va which the 
words “• erect and build” occun’ed. The former undoubtedly 
is not so strong as the other, from what Lord Hardxvicke had 
held, that it might mean an endowment. Therefore in that 
case the word “■ build” was the operative word. But Lord 
'Fhurlow held the bequest altogether void, and allowed the de¬ 
murrer. 

In this case the alternative is to build or purchase. It is ad¬ 
mitted, a bequest to purchase would be void; and it is deter¬ 
mined by all those cases, that a bequest for the purpose of build¬ 
ing a chapel is equally void. That bequest therefore falls to the 
ground. 

The next question arises upon the direction, that if any over¬ 
plus remains after the purchasing or building the chapel, it 
shall go towards the support of a faithful gospel minister, not 
exceeding 20/. a year. It is contended by the next of kin, that [ 410 1 
this is a bequest dependent upon the former ; and, that fail¬ 
ing, this must likewise fail, upon the authority of The Attorney 
General v. Goulding. (a) The late Master of the Rolls seem¬ 
ed to doubt a little the doctrine of that case in The At- 
torney General v. The Earl oj Winchelsea : (cj but afterwards, 
in The Attorney General v. Boultbee^ fdjhc approved of that 
doctrine ; and acted upon it. It is then contended, that this 
is not dependent upon the other purpose; but is for the sup¬ 
port of a minister generally, not at that chapel. I am clearly 
of opinion, she must have meant a minister in that chapel 
which shK meant to be purchased. It would be quite absurd 

fa) At the Rolls, Ist Febmaiy 1785. Cited 3 R* s. C. C. 591. f2 Ves. 182. 

Cc) ’riip name of the plalntill' in that cause was Cantwell. 

fd) 3 Rro, C. C. 588. (aJ p. 41U.--2 Bro. C. C. 428 

fb ) 3 Bro. C. C. 379. fc) 3 Btv. C, C. 373. 

Cdj Jlnte, vol. ii. 380. vol. iii. 220. See also vol. iii. 145 

. • Vol. VL 41 
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to suppose, she intended no provision for the minister of her 
own chapel, but that a provision should be made for the' riii- 
nister at some other chapel, to be built by a stranger. There , 
fore, upon the authority of The Attorney General v. Gouldtng 
and 'The ittorney General v. Boultbee^ that bequest must fail; 
as the chapel is not to have existence. 

Upon these two parts of the case 1 have had very little dif¬ 
ficulty : but I have been a good deal embarrassed as to the ul¬ 
timate bequest of the residue, to be applied by the executors in 
general charitable purposes. Standing by itself, a bequest ol 
a residue to be employed in such charitable purposes as the 
executors shall think proper is a good bequest; supposing it 
legal to do as the testatrix had directed, and a residue had 
been left, after those purposes were answered, there would 
have been a good bequest of it; and thereft>re the question is, 
whether that ulterior bequest is to fail, because the prior i.e- 
quest cannot take effect. If it could be reduced to any cer- 
taintv, how much would have been employed by the executors 
for the other purposes, the residue ought to be employed under 
this last direction, viz. for charitable purposes generally. 1 
have considered, whether that can be ascertained by a reference 
to the Mast r, to see how much would have been sufficient for 
this chapel: but upon consideration it is quite impossible to 
give any direction, that would not be vague and indefinite, to 
a degree almost ridiculous: an inquiry', what they might have 
employed for building a chapel, without knowing what kind of 
chapel; the testatrix having given no ground to ascertain, what 
kind of chapel j no locality. It is utterly impossible to frame 
any direction, that would enable the Master to form any idea 
upon it. If she had even pointed out any particular place, that 
might have furnished some ground of inquiry as to what size 
would be sufficient for the congregation to be expected there: 
but this is so entirely indefinite, that it is quite uncertain, what 
the residue would have been ; and therefore it is void for that 
uncertainty. She had no view to any residue but a residue to 
be constituted by actually building a chapel. She contem¬ 
plated no residue but with reference to tiiat. It is impossible 
to ascertain it in the only manner, in which she meant it to be 
ascertained. It is impossible for the Court to apply it. There¬ 
fore the whole of this disposition is void. 

Declare the devise and bequest for these charitable purposes 
void; and that the real estate belongs to the heir at law; the 
personal to the next of kin. (a) 


faj Attorney General v. Duvies. Post, jvol, ix. p. 535.} 
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In ir?8 Thomas Clarke contracted with the trustees under No interest 
an Act of Parliament for the sale of certain estates, to purchase beyond the 
an estate, called Feplow Hall^ for 39,500/. Thomas Wtlhams 
claimiiig against the estate under judgment to an amount above under speciS 
1500/. die purchaser desired, that before the whole purchase circumstan. 
money should be paid, those debts should bt discharged: hut 
the trustees, having some doubt as to the fairness of the de¬ 
mand of Williams^ thought it necessary, that it should be in¬ 
vestigated. This produced a deed, dated the 4th of August 
1798 ; under which 3000/. part of the purchase money, was in¬ 
vested in stock in the names of trustees ; upon trust, in case 
those judgment debts should upon the 4th of August 1799 re¬ 
main unsatisfied, to sell the stuck, and satisfy the debt out of 
the produce. The debt not being discharged in yamtary If00, 
the bill was filed b}' Clarke and one of the trustees of the stock, [ 412 i 
against the trustees for the sale of the estate, the other trustee 
of the stock, and Wilhams; praying, that the rights of the 
trustees and of Williams in the stock may be ascertained ; and 
that an account may be taken of what is due to Wflliams for 
principal and interest upon his judgments ; and that he may 
be paid out of the stock. 

The debt appeared upon Williams's answer thus : 

A bond, dated the 3d of January 1775, for 500/. with a pe¬ 
nalty of 1000/. 

Interest to the 10th of May 1779, 608/. 14v. 

A bond dated the 12th of September 1782 for 112/. 16 j. with 
interest; with a penalty of 305/. 124-. Upon that bond 185/. 

8^. Zd. was due for principal and interest at the time of filing 
the bill. Upon the former bond judgment was entered up in 
Michaelmas Term 1781. No judgment was entered upon 
the other bond. All claims were settled, except as to the 
bond for 500/. upon which, the obligee insisting upon the 
whole arrear of interest beyond the penalty, it became neces¬ 
sary to file tlie bill: the purchaser pressing to have the busi¬ 
ness concluded. 

Mr. Richards^ and Mr Bell., for the Plaintiffs. —In Creuze v. 

Hunter (a) the late Lord Chancellor was clearly of opinion, that 
a judgment does not carry interest, if the debt in its nature does 
not carry interest; and said, Bickham v. Cross (b) turned upon 
the particular circumstances. The same point was determined 
in Ueschamffs v. Vanneck. (i) Interest was not given beyond 
the penalty vaSharpe v. The Earl ofScarborough, (dj and Mavkm 
worth ^s^homas, (e) Without going into the former cases, a 

fa) 4 Bn. C. C. 157. 316. Jinte, vol, ii. 157. 76)2 Ves. 471. 

fcj Ante, vol ii. 716. fdj Atae,vo\. iii. 557. f ej Ante, vol. v. 329. 


i(l) See the note to Creuxev, JKmler, onle, Johns. Rep. 350. Ber^ent et at. v. Boenm,2 
01. h. p, 142. fan Wyck v, Atentnte, 12 Gaines's Rep. 256.| 



412 


Cases ik ChancerVI 


1 S01« series of late decisions has settled this point. The last, M-Cluve 
V. Dunkin^ ffj upon which alone any doubt could arise, was 
Cl^ke determined upon the distinction, that the action was brought on^ 
Sktoit, the judgment; and Lord Kenyon admits, that if the aqtion had 
been upon the bond, the objection would have held. That 
£ 413 ] brings it back to all the other cases ; the result of which is, that 
there shall be no interest upon a judgment, unless the debt in 
its nature carries interest; upon which it is expressly put in all 
these cases. It never carries interest in the Master’s Office. If 
it is said the fund was producing interest, so was the land pro> 
ducing rent before. Perhaps the ground of refusing to go be¬ 
yond t!'e penalty is lathes. M'-Clure v. Dunkin does not ap¬ 
pear to have been much argued. There arc many debts, in 
which damages would be given, but upon which a Court of 
Equity woulu notallow interest. LordDunsamj v. PlunLctt^ (ti) 

Audeilf V.- , (A) Duvfillw. 'Ferry ; (c) which was put 

upon delay. Elliot v. Davis, (d') All these are done away in the 
late cases. The distinction is, where a Court of Law gives in¬ 
terest as matter of contract, and as matter of damage. To that 
is to be referred the direction to compute interest upon such 
debts as carr/ interest. 

Mr. Romillu.^ and Mr. JV. A^ar., for the defendant Williams .— 
The cases cited do not bear in the least upon this : this question 
being, whether parties bringing this creditor here can take secu¬ 
rities from him upon any other term s than doing him complete 
justice. In the cases cited the creditors were either plaintiffs, 
or persons coming voluntarily into the Master’s office upon a 
bill of creditors. In Hale v. Thomas (e) the distinction is taken, 
that, where the party is coming fo» relief, desiring an injunction 
to prevent the creditor from using the securities he has at law, 
the terms are, paying what in natural equity he is hound to pay. 
The same distinction is also clearly stated in Equity Cases 
Abridged. (/ ) Cases of that nature are perfectly established ; 
and are consistent with the modern cases. If this creditor had 
taken possession by elegit.^ they must have come as mortgagors 
paying the interest. In Deschamps v. Vanneck.^ which decision 
was certainly a surprise upon persons of great experience, the 
late Lord Chancellor must have been mistaken as to an action 
upon a judgment at law ; and was misled by the prothonotary, 
from whom he inquired; for that is the case of M'" Clare v. Dun- 
kin. (gJ In Deschamps v. Vanneck the debt was not upon a 
bond, but a j.udgment. It would be very strict to say, a debt 
[ 414 ] upon a bond carrying interest in its nature should cease to car¬ 
ry interest, because a judgment has been recovered upon the 
bond. Godfrey v. Watson C^) is decisive upon this as to the 
judgment. But besides jdiis, this creditor is entitled Ky virtue 
of interest being made of this fund. From the tiw4 this bill 


{-/Jl East. 436. 

(a ) p. 413.~2 Bro. PI. 251. ^6 ) Uardr. 136, 

rdJ HvnA. 23. fe ) 1 Fcm.349. 

(/d 1 En. Ca. Ab. 92. PI. 7. 

Yg J In uiat ease the judgment wasxipon a bond 


fcJ Shvm. P. C. 15. 
Ch. Ca. 183.186. 


(■aJ p, 414.—3 .^k. SiTf 
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filed he would be entitled: the object of the bill being to 1801. 

prevent him from proceeding at law ; there bein^ a fund for 
Spaying him in equity. The fund cannot be producing interest 
for one of the parties, and not for the other. If there is any Sbtow. 
difference, the legal rule ought to be applied in this case, this 
creditor not coming with any claim upon assets, but being 
brought here for the purpose of preventing him from using his 
legal remedy ; and therefore being entitled to every thing he 
could have at law. 

The Master nfthe Roles. —Tlie only question ij,how much /w/y 30. 

is really due to the defendant Williams. For that purpose he is 
made a party to this suit; and he claims payment out of this 
fund, contending for interest beyond the penalty of the bond. 

On the other hard it is contended, that he is not entitled to any 
thing beyond the penalty. Upon that point I take it to be per¬ 
fectly ascertained at this day, that the penalty of the bond is the 
debt. I always understood it to be so at Law ; and should h.ivc 
thought the question would have been, whether it was so in 
Equity. Certainly for many purposes the penalty is not held 
to be the debt in Equity ; and therefore it might have been 
thought, that it was not so in all cases ; but that the [irin- 
cipal was the debt; and the interest was to be calculated 
upon that beyond the penalty. But the contrary is estabhbhed 
in Equity ; and the uniform rule in Equit)’ is never to go 
bevond the penalty. But, what would not have been expected, 
it has been doubted, whether that is so at Law ; where the 
penalty is considered the only debt; and originally the party 
could not have been relieved against it at Law’; but must h.ave 
gone into Equity for relief, upon payment of principal, i.uerest, 
and costs. In Loril Lonsdale v. Church.^ (b) however, Mr. J ustice 
BuHer doubted that doctrine, and said, the old cases were not 
founded upon principle; and that at Law the penalty is not 
to be considered the debt; but interest in the shape of dama- [ 415 1 
ges may be recoveied beyond the penalty. If it could, it ought 
always to be so recovered ; for it proceeded upon the ground, 
that the principal is the debt, and the penalty only a security 
for it. If that was established to be so at Law, I should think 
it would almost have followed, that in Equity interest should 
be calculated in the same manner ; for upon an account of the 
demand of a creditor, having a legal demand, a Court of Equi¬ 
ty can have no right to cut off any part of his demand: the 
only object of the account being to determine, how much he is 
toxeceive from the assets ; and accordingly Mr. Justice BnU 
hr did not conceive, that there w’ould be any difference in that 
respect M Law and in Equity; for in Knight v. Maclean.^ fa) 
aitting^njhis Court, he held, that in Equity the interest ought 
to go beyoncl the penalty. Lord Thurlow dissented from that: 
not upon the ground, that, if it was true at Law, it would not 
be so in Equity, but because he thought the penalty the debt 


. 2 Term Rep. 388. 


(a) p. 415.—3 Bra. C. C. 496. 
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1801 . both at LiW and in Equi^; and he stated considerable di^** 

Vv^ culties: what was that interest bevond the penal^ ? was it a 
debt by ^cialty of simple contract ? It was wholly out of.- 
SsToir. the bond. Therefore Lord Thurlow conceived, that at Law the 
penalty was the debt, and likewise in Equity ; and decided ac¬ 
cordingly, both in Tew v. lard Wmterton fhj and Knight v. 
Maclean, fc) In Wilde v. Clarkson (d) the Court of King’s Bench 
dissented entirely from hard Lonsdale v. Church ; and in the 
late case, M'-Clure v. Dvnkin^ Lord Kenyon was qviite clear, 
that if the action had been upon the bond, nothing more could 
have been recovered than the penal^': but the action being 
upon the judgment, it was determined, that the plaintiff might 
go bejmnd the penalty. 

It is clear, therefore, that both at Law and in Equity the pen¬ 
alty is the debt. The consequence is, this defendant is wrong 
altogether in this claim of interest beyond tlie penalty. But it 
was further contended for him, that there are equitable circum¬ 
stances that entitle him to have interest beyond the penalty, 
admitting the general rule to be as 1 have stated it; and they 
cite cases, Duvall v. Terry and Lord Duns any v. Plunkett^ to 
[ 416 ] show, that, where the party comes to be relieved, the terms 
may be impo'^ed upon him of paying interest beyond the penal¬ 
ty. In the former of these cases the plaintiff came upon the 
ground of fraud; and the ('ourt refused to relieve him, except 
as to the penalty. The relief was whimsical; for they relieved 
him against the penalty : but the consequence was, that he was 
obliged to pay a great deal more ; for then they made him pay 
the original debt, with the interest, which was much beyond the 
penalty. 

But it is unnecessary to examine that doctrine, or that of 
Lord Dunsany v. Plunkett; for in this case no relief is sought 
against the defendant Williams . He has not sued out an ele- 
git^ or got an execution, w'hich they seek to set aside. They 
only desire him to inform them, what the debt is : there being 
a fund, out of which they offer to pay it. That is not seeking 
relief against him. Nothing could possibly be due to him but 
the penalty, upon the supposition, that it was the case of a 
bond. He never insisted upon more by his answer. He does 
not insist, as it was thrown out, that he might be entitled, upon 
interest on his judgment. With respect to that, waiving the 
consideration, that fhe claim is not set up by him, I do not say 
there are not cases, in which interest may be allowed upon a 
judgment, though a judgpnent upon the bond, and beyond the 
penalty. Such cases have occurred, where there has been 
^at delay by writs of error, &c. as in Bodily v. Bellamy, (a) 
But it is not of course in every case. Williams^ ^ he had 
brought an action, would not have had any claim,li^terest. 
He does not state any delay in his way, or any reason to pre¬ 
vent him from suing u|>on die judgment at any time since it 

fhJS Bn, C. C. 489. 

fdj 6 TemBtp. 303. 


feiSBro. C. C.496. 
fo J p. 416.-^Bur. 1094. 
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,was entered up. It was entirely his own feult: not like a case, 
ift which there is no fee simple estate to resort to, and he was 
'reduced to the necessity of bringing an action against the par- 
*ty. In such a case it would be very fair to allow interest. But 
there is’no ground here. In no way could he have recovered 
any more than the sum, for which he obtained his judgment, 
viz. the 1,000/. and he ought to have taken that sum ; which I 
take it from the correspondence he might have had. Conse¬ 
quently, upon payment of that sum to him he shall acknowledge 
satisfaction upon the judgment. 
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HOLBECKE ». SYLVESTER. [ 417 j 

July 30 . 

THE plaintiffs filed their bill as mortgagees, and also for the Practice as to 
purpose of having contracts carried into execution ; in which 
latter object they failed. The usual decree was made with 
respect to the mortgages, for an account of the principal, in¬ 
terest and costs. 

An Exception was taken by the plaintiff's to the Master's Re¬ 
port ; that in taxing the costs of the plaintiffs, relating to their 
mortgages, he had disallowed so much as were incurred by ma¬ 
king the defendants, who had entered into the contracts, parties ; 
whereas he ought to have allowed them: they being necessary 
parties. 

JUr. Mniisjieid^ for the Defendants^ objected, that there can¬ 
not be an Exception for costs ; it must he by Petition. 

Lord Chancellor. —I understand the practice to be, that 
if the decree has directed costs, and the Master has not taxed 
them, you may except; but if he has proceeded upon the costs, 
but has not allowed several items, which are claimed, there must 
kc a Petition. 

Mr. Romilly.^ and Mr, Stratford.^ in support of the Exception^ 
stated the practice to be, that though there cannot be an Excep¬ 
tion for costs only,yet, ifthe party excepts upon any other ground, 
he may add an Exception for costs; as upon a rehearing 01 ap¬ 
peal upon other grounds you may enter into the question of 
costs; though you cannot rehear or appeal for costs only. 

The Exception was allowed; and it was referred back to the 
Master to review his Report, as far as it related to the costs re¬ 
specting what was due upon the mortgages to the plmntiffs; 
with a direction not to allow costs occasioned by any other 
demand, except as mortgagees. 


ALDRIDGE n. MESNER. [ 418 J 

TH^l ^amtiff filed a bill of interpleader against Mesner and gj 

Whitchurch ; the former of whom bought a horse from the lat-inteiple»der, 

ter by auction for seventy-nine guineas. The plaintiff was the the <tefend^ 

who made it 

necessaiy, was ordered to pay aU the costs; and the plaintpf ^ tw eostaupon die 

nmd paid into Court 
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auctioneer. The horse was warranted sound. He was returned 
as unsound the day after by the terms of the sale the purchaser 
was to be at liberty to return him» but before the plaintiiF had,, 
paid over the money. The defendant Whitchurch demurred to 
the bill; and both parties bringing actions for the money against 
the plaintiiF, he moved for an injunction. The late Lord Chan¬ 
cellor being of opinion, that the action brought by Meaner agmnst 
Aldridge would try the merits, made an order upon that motion, 
that the action of Meaner should proceed; that Whitchurch 
should be restrained from proceeding in his action ; and should 
undertake the defence of the other action for Aldridge. That 
action ended in a nonsuit. The demurrer was not argued. 

Mr. Grimwood^for the Plaintiff.^ moved, that his costs may be 
paid out of the fund which he had paid into Court, without go¬ 
ing on with he cause ; observing, that he was a mere stake¬ 
holder, and citing Aldrich v. Thompaon. fa) 

Mr. Stanley., and Mr. H'. Agar.,for the Defendants., insisted, 
that this was not an interpleading bill; and the plaintiff was not a 
mere stake-holder; that he ought to have paid over the money 
immediately, when the horse was not returned at the time spe¬ 
cified ; that he was not entitled to any costs; and the bill ought 
to be dismissed. 

L^rd Chanckllor. —Under the circumstances that have 
taken place, to all substantial purposes, the defendant Whitchurch 
has waived his demurrer. Both the defendants have waived all 
objection, and decided the cause by submitting to that order 
Besides, I am not ready to admit, that this is not an interplead¬ 
ing bill; for I have tried actions more than once, in which it ap¬ 
peared clearly, that the condition to return a horse by acci-tain 
day was inserted on purpose ; because the defect would not ap¬ 
pear till a day or two after that day. 'I'he justice of the case is, 
that the plaintiff should have his costs; and he has a lien for 
them upon the fund. 

An order was made, on motion, that Meaner should pay all 
the costs. The Lord Chancellor said, he considered the bill 
as in the nature of an interpleading bill at least; and upon an 
interpleader, if there was no fund in Court, costs would be 
given against the party who occasioned it. 


f aj 2 Bto. C. C. 149. 


Jidy 31. 

Order for MR. Alexander moved, that a trustee should be at liberty to 
liberty to let let an infant’s estate: the rent not exceeding 15/. a yey. 
^”^thoiU*a Chancellor said, the Court had certainly ySispensed 

reference to with a (cference to the Master on account of the smi^uesb' of the 
theibkiter; property^; and made the order, that tlie trustee should be at 


V. BELL. 


Mbd to bmld- infant’s xninmity. 
ing leuea, nor 
befond nuBority. 
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‘ LORD TAMWORTH o. LORD FERRERS. 

, May 13. 33. 

UNDER indentures of settlement, dated the 24th and 25th injuii^ion to 
of May 1781, Earl Fti rers was tenant for life without impeach- restmn tenant 
ment of waste, other than voluntary or permissive waste in re- f^peachment* 
spect of buildings; remainder to Lord Tumworth^ his only of waste from 
son, for life, in the same manner; with remainder sin strict cutting timber 
settlement to his first and other sons in tail male, and remain- 
ders over. ^ ^ growing for 

In this cause an injunction was obtained, restraining the de- slicker or or- 
fondant, his agents, servants, and workmen, from felling, or cut- n^ment, and 
ting down, or marking, or advertising tor sale, or telling, or except in a 
causing to be felled, or cut down, or marked, or adx ertised for husbandlike 
sale, or sold, anj- of the timber or other trees, or any woods, 
polls, or saplings, not being of a grow'th fit to be cut down, then [ *420 j 
standing, growing, or being, upon the estates in question in 
the said cause, and particularlv from felling, or causing to be 
filled, such parts thereof as had been already marked for sale 
and felling, or any part thereof; and also from committing any 
wilful or malicious wmste, .spoil, or destruction, on the said es¬ 
tates, either hy pulling down, or damaging, or permitting to be 
pulled down, or damaged, any of the mansion-houses or other 
buildings thereon, or in any manner howsoever, until answer 
and othe’" order. 

By an order, dated the 23d of Mat/^ upon the answer the 
former order was discharged; and it was ordered, that the in¬ 
junction he dissolved ; and that an injunction be awarded to re¬ 
strain the defendant, his servants, workmen, and agents, from 
committing w'aste, spoil, or destruction, in the mansion and 
other houses upon estates in question; and from cutting 
down any timber or other trees growing upon the estate, which 
are planted or growing there for the protection or shelter of the 
several mansion houses belonging to the estates, or for the or¬ 
nament of the said houses; or which grow in lines, w'alks, 
vistas, or otherwise for the ornament of the said houses, or of the 
gardens, parks, or pleasure grounds, thereunto belonging ; and 
also to restrain the defendant, his servants, &c. from cutting 
down any timber of other trees, except at seasonable times and 
in a husbandlike manner ; and likewise from cutting sa]dings 
and young trees not fit to be cut as and for the purposes of tim¬ 
ber, except in the spring woods, and from cutting anv thing in 
the spring woods but in a husbandlike manner, until hearing or 
further order. 

Motions were made on the one side, to dissolve the injunction, 
on the other, for a sequestration against the defendant for breach 
of it. 'J'h^ffidavits sworn on behalf of the plaintiff stated, that 
_ jLbg’^trees were cut in an unhusbandlike manner, when pot of 
proper growth ; trees, which were planted as well for the pro¬ 
tection and shelter of the mansion-house as for the ornament 
thereof, and improper to be cut, as being a shelter, protection 
and ornament, to the rnansicn-house, gardens, park and plea- 
VoL. VI. 42 
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1601. sure grounds. The affidavits on behalf of the defendant 
asserted, that the timber was cut in a husbandlike manner,'pai- 
ticularly upon a comparison with the neighbouring woods; and^ 
MwoRTB trees near the house, which were said to be a shelter, 

LordFsRRZBs. were only an irregular hedge-row, and, instead of shelter, inju¬ 
rious, in keepingthc mid-day sun from the gardens. 

A compromise afterwards taking place, the^ motion for the 
sequestration was abandoned ; and the bill dismissed by the 
plaintiff without costs, (a) 

f'a) Sre 7'Ae Mirgnis of Ihivnshire v. Lady Sandys, ante, 107. Die orders 
•of injunction in these cases were framed iipontiie order in Chamberlaync 
Jhtmmer. 


iiugvst 1. 5. 


PRIESTLEY V. LAMB. 


Upon a mar- ANN Lamb ^ entitled to a fortune of between 2000/. and 
riagi- of a ward 3000/. was placed by her uncles, living in Lincolnshire^ a 
boarding-school at Camberwell kept by three sisters. In Jan- 
circumsu^'s, 18ul, V hen she \ras about the age of seventeen, Timothy 
the cleriyyman Triestleif^ the brother of the governesses, and employed there 
and clerk were capacity of writing-master, being a widow'er, paid his 

toul*;^thc°luiLaddresses to her; and in February they were married. ‘Hn 
band was com- Lamb being a ward of the Court, a petition was presented to the 

initicd : and Lm-j Chancellor, and tlie following circumstances appeared up- 
Uk-L ord Chan- ..i •* 

cellor directed ^he aftldavitS. 

the proceed- The marriage took place at the parish church olSt. Andrew's, 
ings to be laid ffolhorn, by banns, in the presence of Elizabeth Priestley, 
tmwy Gen^-^o^t^ of the sisters of Timothy PnVsi/ei/, and another person, 
ral; expressing i?/i 2 «^eiA Pr/fAj/ey had quitted the partnership with her sisters 
his opinion, ^t Christmas, 1800 : but it did not appear that she had quitted 
house. The parties left Camberwell on the morning the 
wit^it a due marriage took place ; and it did not appear whether the lady 

E ublication of j^ad actually resided in Holborn. Timothy Priestley stated by 
‘“^^‘^®"'his affidavit, that he consulted with the parish clerk of Yl An- 
Law. drews, how he could be married ; and the clerk told him, that 
the marriage, if with the consent of the friends of the lady, 
might be by licence : if without their consent, it must be by 
banns ; and he must take a lodging for her in the parish: he 
himself having chambers in Furnival's Inn. This affidavit was 
in some respects contradicted by the clerk. They were after¬ 
wards again married at the parish church of Lambeth ; and the 
clerk of that parish by his affidavit stated, that it is not customa¬ 
ry to make any inquiry as to the residence of parties applying 
to be married. The two sisters, who remained mjfetre sses of 
the school, denied any knowledge of the fact of themSSfiriag? 

The Lord Chancellor immediately committed the hus¬ 
band i and observed that this was a very flagrant case, from the 
situation of the mistresses of the school, in loco parentis; and 


[422 ] 



Cases in Chancery. 422 

^ThompsorCs case (a) being mentioned by Mr. Pemberton^ his 1801. 
Lordship ordered not only Elizabeth Priestley^ but the two 
\ ministers, who celebrated the marriages, and the clerks, to 
attend. ^ ^ Iamb. 

The parties attended in Court accordingly. s. 


Lord Chancellor. —I cannot consistently with my ideas 
of justice call upon any of the parties now present for any ex¬ 
planation. Upon the circumstances disclosed it is just to say, 

I hold in such abhorrence the robbery, that has been committed 
by this man of the fortune of this young lady, that I will not 
believe upon his affidavit the account he gives of what pas¬ 
sed between him and the clerk of St. Andrexv^s. If she did go 
from the school to this residence, it must have been an evasive 
residence. It could not have been more than a week. With 
respect to Elizabeth Pnatley, it would not be out of the prac¬ 
tice of the Court to commit her for the contempt. As to the 
'idler sisters, it is a miseralile explanation of their conduc. to 
say, only, that they did not know of the fact of the marriage. It 
will rest with them to explain further, or not, whether the\ 
knew of die treaty. 

By the affidavit of the clerk of the parish of J.axnhcth it is 
disclosed, that they conceii c in that pari.sh, that they do their 
duty to the public, and to the individuals whom thi y are to [ 423 j 
marry, never making any inquiry as to the residence of the par¬ 
ties. In the Canon Law, which binds the clerg)’ of this coun- B}-the Canou 
from 1328 to 1603, it is laid down, that it is 
(j'iminal to celebrate marriage without a due publication f>f ci"rpvfiUs 
banns ; which must be inter|)retcd a publication of banns by hijrhlj enmi. 
persons having to the best of their power informed themselves, to c-elc- 
that they publish banns between persons resident in the parish ; 
and very heavy penalties are by tiiat law inflicted upon clergy- publication of 
men celebrating marriage without licence or a due publication l>anns ; which 
of banns. It does not rest there ; for by the Statute Law 
would be very difFcult for the clergyman to protect nimscltto the resi- 
against express penalties b)' more than one act. Then the mar- denre. Penal • 
riage act (b) expressly provides, f that no parson, vicar, mi- 
nister, or curate, shall be obliged to publish banns between any statute Law, 
persons, unless they shall, seven days at least beiore the time re- upon the cler 
quiredforthe first publication, deliver to such parson, &c. aSy™®" 
notice in writing of their true Christian and surnames, and of 
the house or houses of their respective abodes, within such par¬ 
ish. &c. and of the time, during which they have dwelt in such 
house or houses respectively. A subsequent clause (dj makes 
it felony in a clergyman to celebrate marriage without licence 

(a) The marriage in that case was by licence: Thompaon the husband 
having ntAdc the necessary affidavit for that purpose. The wife upon inspec¬ 
tion \i£«n^eyi^>ntly under age, Lord Rogslyti ordered the clergyman to attend 
•mUi severely reprimanded him; and, having immcffiately committed «f7j«i«j/iwn, 
directed the Attorney General to indict him for pcijury. He was accoitlingly 
indicted; and convict^. Millet v. Rfrwae. Post. Ivol. viL p. 419.J JHoi-e y. 

More, 2 ..9tk. 157. 

f a ) p. 433.—2 Atk. 157. The canons do not bind the laity, unless con¬ 
fined by Parliament. See Jt£tk’'eton v. Crofie, 2 Atk. 650. 2 IStr. 1056- where 
•the subject is fully discussed. 

fbj 26 Geo. 2. c. 33. fcJ Sect. 2. rdJ Sect. 8- 
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1801. or publication of banns. I do not mean to intimate that a, 
clergyman, believing there was a residence, would be guilty 
Pbikstlet clause. But upon the principles of the Common ^ 

Lamm. Law, as well as the Statute Law, laying penalties upon mar¬ 
riage without licence, or a due publication of banns', though 
such a fact should not be within the meaning of that clause, it 
has the character of an offence within the law of this country- 
What other sense can be given to the 10th section of the act; 
wliich, looking at tlie jjerson ruined, as this girl is, enacts, that, 
after there has been a marriage de facto with publication of 
banns, no evidence shall be given to disprove the fact of resi¬ 
dence in any suit, in which the validity of the marriage comes 
in quejition. But for all other purposes it may be the subject of 
inquiry ; and the law of the country would reach it by a Cri¬ 
minal information. It is a more difficult question, whetnerit 
can be considered a conspiracy. From what 1 have seen in this 
[ 424 ] Court, alluding to the cases, in which Lord Thurloxv and Lord 
Roaslyn ordered the attendance of the clergy'men, I know, that 
this subject is carried on with a negligence and carelessness, 
that draws in gentlemen of good intentions ; and I feel, that it 
mav be very difficult in this great town, with all possible dili¬ 
gence, to execute this duty as effectually as the law seems tore- 
quire that they should execute it; but where a case has occur¬ 
red, in which it is clear, that if any one of the parties had d.mc 
what the law required from all of them, this marriage could not 
have taken place, I must say, it amounted to a criminality, 
which I hope will not occur in future. This is so base and 
wicked a transaction, that treating it merely as a contempt will 
not satisfy the ends of ju.stice. Following the case, in which 
the marriage was hud upon a licence unduly obtained, I will 
have the point examined, for the sake of the public, whether ob¬ 
taining a marriage without a due publication of banns is not an 
offence at Common Law. 

Without asking an explanation of any of the parties, for ob¬ 
vious reasons, I shall order the proceedings to be laid before the 
Attorney General, to sift the transaction, and to see, whedier 
any of the parties eannoi be convicted of a conspiracy at Com¬ 
mon Law. As to the fortune, it must be referred to the Mas¬ 
ter to receive a proposal ; and upon the circumstances the Mas¬ 
ter will, I am pet.suaded, take care, tliatneither Priestleif nor anj' 
one belonging to him shall ever touch a shilling of that property, 
real or personal. 

12. Priextleif afterwards presented a petition to be discharged out 
of custody, on executing a conveyance according to a proposal 
approved by the Master : but the Lord Chancellor would not 
make the order; observing, that what remained was with the 
Attorney General: his Lordship expressing his ophrtbn;"th£«^ 
exclusive of the contempt, contriving a marriage by an undue 
publication of banns is a conspiracy, for which he may, and 
ought to, be indicted. 

The two sisters, the mistresses of the school, made an affida- 
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’> it of their total want of knowledge or suspicion of the treaty; 
^upon which the Lord Chancellor observed, it was with regard to 
•them reduced to a case of negligence, different from positive 
connivance. 


1801. 

PlllEHTX.T.1 


V. 

Lamb. 

[ *425 1 


REEVES v.BRYMER. Jhigtist 5 

A PETITION was presented for an allowance for the main- Mainvn.inct 
tenance of the infant daughter of the petitioner according to 
the Master’s Report ; and claiming two sums, w^hich the peti- ‘ ' 

tioncr had paid and made himself liable to for her maintenance, 
prei'iously to the Report. 

1 he L(jr(/ Chancellor observed, that the old practice was, 
that if the lather had by any means maintained his children, die 
Court would not reimburse him. 

Mr. Hart., in support of the Petition .,and Mr. Richards (an.i~ 
ens curive) said, the practice had been altered very soon after 
Lord Rossltfn came into the Court ; and the late Master of the 
Rolls had made several order.s of this sort ; which had been 
* found necessary. 


The Lord Chancellor expressed his approbation of the 
practice as altered, and made the order. 


Kx parte THE EARL OF UXBRIDGE. 

THE object of this petition, presented without any cause in Ortkr, without 
Court, was to get title deeds out of the hands of a Solicitor, >» 

with n hom they had been deposited for the purpose of 
fering Recoveries in the Court of Great Sessions in Wales., and jurisdiction 
drawing deeds, upon paying him his bill ; and the petition over a Solici- 
* prayed, that he might deliver his bill; but did not desire to res- 
train him from proceeding at law. l,is bill, for the 

Mr. Hart., in support of the petition .—This petition is pre-purpose off-^-t 
sented upon the general jurisdiction of the Court over Solicitors. de 

In a case before Lord A'o.y.y/y/t, a Solicitor had merely prepared posited with 
an affidavit to found a docket for a commission of bankruptcy ;hini for sufler 
and the business ended there; the commission never 
been taken out. The Solicitor brought an action against his'*^*!’ ^ 

client; and Lord Rosslyn., upon the general controul of the L -* 
Court over a Solicitor, directed the bill to be taxed ; and res¬ 
trained him from proceeding at law. That is not desired by 
this petition ; though the petitioner offers to pay the bill. No 
^b^r^urse^an be adopted but this, or a bill in equity ; as 
me deeds cannot be described sufficiently for an action of 
trover. 

The Solicitor did not appear. 

The Lord Chancellor sairl, there was no doubt the Court 
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1801. exercised this jurisdiction long before the statute ; (a) which 
did little more than introduce the regulations, under which tfie 
The E^^of jurii»diction should be exercised ; and, as the Solicitor did no^ 
UxBRiBoK. appear, granted the order : but afterwards his Lordship direct¬ 
ed it to be stopped; expressing some doubt upon it. 

The next day the Lord Chancellor said, he had looked in¬ 
to the cases : and was saUshed by a case in the Term Reports^ 
fbj and another in StrangevxiH Modern^ (cj that the application 
might be made. 

The order was made. 


(a) 2 Geo. 2. c. 2J. (bj Hughes v. Mayre, 3 Term Sep. 275, 

CeJ atrong V. Jfowe, 1 Str. 621. 8 JUod. 339. 


[ 427 ] Tx parte FLETCHER. 

.August 6. 

The Court will THE prayer of this petition was, that Fletcher may be ap- 
not appoint a pointed committee of the person of a lunatic ; and that another 

CliamVrvtoan Masters of Ae Court, may be 

oflirr, iii re- appointed c mmittee of the estate. Objections were taken to 
spr.ct of which both appointments : as to the latter, on grounds of public po- 
breu'accou'trL- additional circumstance, that the appointment oi 

as committee ’ anv one of the profession of the law would have a tendency tt» 
of a lunatic’s irritate the lunatic. As to Fletcher., it was said, he had been 
Court rcfVised ^^i^^^ed from the situation of committee by Lord Thurlow, 
to appoint a principally on the ground, that he had agieed to give three- 
person com- fourths of the savings of the profits as committee to anothei 
mittee of a hi- pgj-jjon. 

cireuj^n-^^'^ Afr. Romilly., and Mr. Hart., in support of the Petition.—Mi 
CCS; particii- Alexander., and Mr. Owen., for the next of kin. 
larly, that he 
han agrt^ed to 
pve part of 
Uic profits to 
athf 


another. 


Lord Chancellor. —With respect to the appointment of 
a Master of this Court as a committee, I am perfectly satisfied 
that ought not to be. From a letter written by the lunatic it 
is clear, he is irritated by a prejudice against lawyers in gene¬ 
ral ; and under the influence of that prejudice he has selected 
individuals of the profession, of whom his abhorrence is as ex¬ 
treme, as it is unfounded. But, independent of that considera¬ 
tion, it is a singular proposition, that a Master in Chancery 
should be appointed a committee. If so, there is no reason, 
why a Master should not be appointed a receiver ; and if one 
Master may be appointed a committee or receiver, every other 
Master may be a committee or receiver of some other lunatic’s 
estate. They would have to pass each other’s accounts. Upon 
the fair influence that die chairacter of one Master, in matters 
of account, would have upon the mind and judgmenf1cflha»’n- 
ther Master, the conclusion must be, that die appointment ot 
them as receivers and committees, a situation, in which third 
persons are to enter into conflict with them, never could ob¬ 
tain a sadsfactory administration of jusdee. Though private 
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* 4 »crsons may put them in the character of executors, the pro- 
jitrty of suitors is not by the judgment of this Court to be put 
•into the hands of its officers. That principle the Court has 
** been pretty strongly taught to act upon. It is a satisfaction, 
that it has occurred to me to say, 1 cannot appoint a Master to 
be a committee, in the instance of a gentleman, than whom 
there is no man I would rather trust with the management of 
my own property. 

As to the committee of the person, this under the circum¬ 
stances is a strong application. I approve the distinction, that 
the office of committee is given for the sake, not of the com¬ 
mittee, but of the lunatic ; and the allowance is to be given 
for the purpose of attaching him to the lunatic. A r.ircum- 
stance to be attended to upon this question is, that y(/U find 
this person engaged in a distinct bargain, that anotlier jierson, 
not in the character of committee, shall have three-fourths of 
the savings of the profit arising from the office of committee. 
Upon all the circumstances the petitioner ought not to be ap¬ 
pointed. 


1801. 

Ex parte 
Fcktcueb. 

[ * 428 ;] 


£x parte TABBERT. Jiugust b 

UPON a petition in lunacy it appeared, that the lunatic was Agreement h% 
tenant for life without impeachment of waste; remainder to 
his first and other sons in tail; with various remainders over, thai coal under 
Tile lunatic was unmarried. Coal was found upon the estate, the lunatic’s 
but in too small a quantity to justify sinking a shaft: it 

was capable of being worked by means of a shaft in the adjoin-owner of 
ing land. Part of the estate of the lunatic was in mortgage ; the adjoining 
and the mortgagee was in possession ; which reduced the income 
of the lunatic considerably. Fhere were also other debts, with-^j^y^gt^nj.ps 
out any fund to answer them. Under these circumstances the 
committee agreed w'th the owner of the adjoining land to work 
the coal; which the Master reported to be for the benefit of the 
lunatic. Ihe Master was attended by the next of kin ; vvhn 
were served with notice by the direction of the late Lord 
Chancellor. 

'I'he prayer of the petition was, that the Report may be con¬ 
firmed. 


Lord Chancellor. —^This is under singular circumstances, r 42y ^ 
The next of kin have an interest that the coal shall be worked. 

The heir at law has no intere.^t, there being \ arious remainders 
over. Under these circumstances, I think it may be done by 
the committee. It is like cutting timber. 
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Ex parte L£1C£S1'£R. 


1801 . 

August 8. 

A commiBsion THE petition stated, that upon application at the Bankrupt 
of banl^ptcy Office Upon the 10th of July^ by the agent of an attorney at 
mSci^LoM ^ Liverpool^ for the purpose of striking a docket against Mnrsden 
Laughbo- and Tonge^ of Liverpool^ it was found, that seven dockets were 
rough's order, struck, and some commissions issued against them, under va- 
firms ; but none of them interfering with his application, 
is not actually except one docket, struck on the 25th of June preceding, at 
superseded tlje instance of Lay forty a merchant in Lontfon. No commis- 
u issued upon that docket: but the Solicitor was in- 

sucs; and formed, that the Solicitor, who bespoke the commission, must 
therefore hav- be sent to, and his answer received, Ijefore the other documents 
ciFand'thc*^”'*^^^*'^ next day he was informed, that the 

bankruptcy former commission would be sealed ; in consequence of which 
afljiidgcd, af. he withdrew his application. On Saturday, the 25th of Julyy 
mode fo^*lhc time for opening the former commission expired ; and it 
supereedeas^ became supersedeable under the order faJ of the late Lord 
but before the Chancellor, dated the 26th of yune 1793 ; and the petitioner 
wrrit scaled,^ became entitled to a supersedeas and a new commission. A 
appheation** petition was presented ; and upon the 27th of July an order 
havine been was made by the Lord Chancellor, that the former commission 
accordinjjio should be superseded ; and 10/. IBs. 2d. was paid for the su- 
the office *sent p^rsedeas and for a new commission; which was directed 
to the Solid- to be sealed at the next seal. Upon the 29th the former corn- 
tor, the com- mission was opened ; and Marsden and Tonge were declared 
SiMort^^^ bankrupt. Notice of the adjudication was given at the Bank- 
Qm. Whether fupt office ; and notice to the petitioner’s agent, that his appli- 
the order of cation must be considered void. 

djlt^d*ti?^^r’th * prayer of the petition was, that the supersedeas may be 
of February^ sealed, the proceedings under the former commission staid, and 
1774, that a that a new commission may issue; or if the Lord Chancellor 
and^iTo coiir^’ opinion, that the former commission ought not to 

mission issued be superseded, then, that the choice of assignees may be ad- 
thercon, shall journed } in order to give the country creditors an opportunity 

sionbv^oth^ It was stated by the affidavits, that the commission was or- 
creditor upon dcred by a creditor in Londoriy without any knowledge that an 
a 1 appheahon ^.i- Qf bankruptcy had been committed ; and he afterwards 
IcMtiian four wrote to Lancashirey for the purpose of procuring witnesses 
days, can be to prove an act of bankruptcy. Some delay was occasioned 
strictly ^ted by endeavours to procure a deed of trust; in which object the 
^^ished p^- Solicitor at Liverpool^ who applied for the second commission, 
ticc in the of- joined. 

Mr. Mansjieldy and Mr. PembertOHy in support of the Peti¬ 
tion. —This commission is irregular, first, upon the order of 
Lord Apsleyy (a) vto commission having issued oiTthe doCltwt- 
struck at the time of the application by this petitioner. Also 


fice being at 
variance with 
it: and there 
being danger 
of fi-aud. 


[ *430] 


ra)2 Cookt^a Bank. Law, 372, [ante, vol. ii. p. 190.1 
raJ p. 430.—12th February 1?74. 2 Cookes Bank. Law, 369. (See page 
371.) 
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Lord Loughborough's order the new commission ought 1801. 
to have been immediately sealed, without any notice to the 
’Solicitor, who struck the first docket. The order for the su- lk*cest*d. 
persedeas, signed by the Lord Chancellor, put an end to the 
commission ; though the seal was not put to the writ. If this 
practice prevails, it will counteract Lord Loughborough's or¬ 
der ; for still the attorney, who struck the first docket, has the 
preference. A case in the bankruptcy of Jenkins and Rtddily 
will probably be cited in support of this practice; a case, in 
which Lord Rosslyn directed, that the commission, that had 
issued, should be prosecuted: but his Lordship had consi¬ 
derable doubt upon it; and said, he should prevent that prac¬ 
tice in future. 

Next, upon the particular circumstances disclosed by the 
affidavits, this piacticc of striking a docket immediately, (and 
there are seven in this instance) without any evidence of an act 
of bankruptcy, is very improper, (hj 
Air. Piggott^and Mr. Cocke^m sup/Jort of the Commission. —The [ 431 ] 
practice is perfectly settled ; and your Lordship will not overset 
It in a particular instance Upon the ground now taken, there 
. never would be occasion to take out the writ of Supersedeas : 
but that is the authority, which supersedes the Commission ; the 
order is not the operative act. There are several other instances, 
besides that which has been mentioned. In the bankruptcy of 
(") the bankruptcy of Frith^ (b) and in the bank¬ 
ruptcy of Kirkpatrick^ (c) all subsequent to the last order, this 
practice prevailed ; and it was held, that the order is not in¬ 
fringed, if the Commission is in process ; though, from unavoida¬ 
ble circumstances, as, in some cases, the absence of Commission¬ 
ers, &c. the adjudication cannot be obtained within the fourteen 
days. The object of the order was to prevent Commissions 
•being sealed, that are never intended to be opened, in order to 
prevent others being taken out. But that is very different from 
this case This Commission was intended to be opened as 

soon as it could be. In ex parte H - f d) the Commission 

was sealed upon the 19th of Novemhet . A meeting of credi¬ 
tors was called, for the purpose of an arrangement; and it was 
agreed to endeavour to get a deed of trust. That delayed the 
opening of the Commission until the 8th of August following ; 
when the Commission was opened at Exeter : but that could 
not be known in London ; and a Supersedeas was obtained. 

Upon a petition to annul that Supersedeas, Lord Thurlow did 
annul it; and ordered a Procedendo upon the first Commission. 

Uponthe particular circumstances of this case, here also there 
was a fruitless attempt to get a deed of trust; and this country 
Solicitor was present upon all occasions. There was a notorious 
Act^Jiankruptcy: Marsden and Tonge having notorioi|sly ab- 


CbJ The Lord Chancellor said, he had often been surprised at this mode of 
swearing to an act of bankruptcy first, and inquiring afterwards, whether there 
was an act of bankrupts. 

(a) p. 431.—In 1797. '‘b) fa 1800. fc) Dec. 1800. 

.1 Befiwe Lord Thurluw 1791, 

VoL. VI. 43 
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1801. sconded at the time the docket was struck ; their creditofs being 
thereby delayed. That was ground enough for striking a dockets 
LbhjS^* but it was necessary to find out persons, who could swear to th^ 
fact, and to send to Lancashirr for witnesses. When the Soli¬ 
citor wrote to Lancashire^ the answer was, that they could -b- 
tain no information: the servants were all tutored. At last the 
clerk was found in London ; who proved the act of bankruptcy 
upon the 29th of Jnlif. 

[ 432 ] Lord Chancellor.— I have often.thought of a rule, that all 
Tlu rule ofaffidavlts should be filed in a certain time before the discussion. 
Courts of I. aw, according to the rule of the Courts of Law : but in opposition 
there has been the uniform practice of this Court, where 
filed a certain the mischief has been daily felt, and complained of, without an 
time before the attempt to remedy it; and bv my own experience at Co . mon 
practfclTofthis convinced, that, though that rule is very convenient 

Court other- fof the dispatch of Itusiness, he, who is heard last, frequently in- 
wisc; and pre-troduces a state of transactions, whtih governs the judguient; 
wi^tencU^* which, if explained, would .satisfy the Court, ti.at it is made 

the inconvtmi- ancillary to the greatest injustice. We must therefore, I think, 
ence. submit to the inconvenience of the practice of this Court. 

With respc't to the first ground, upon which this petition is 
presented, the effect of the order for a Supersedeas, I have no 
doubt, that an order for a Super.sedeas is not a Snpcrsedea.s. It is 
a declaration of the Court, that it is fit, under the circumstances, 
that the writ of Supersedeas should issue. Many circumstances 
ma)' arise between the date of the order and the sealing of the 
w'rit, that would prevail upon the Court to recall the order ; and 
there might be many cases, in which the Court would think the 
writ improvidently issued; and w nild supersede it. But with 
regard to the order of ir93, supposing there was no practice 
upon it, it sav's only, that the Commission shall besupersedeable; 
but it is not superseded, till some step is taken to produce that 
effect. The person applying for the order may calculate, within 
what time he can get the writ. By a regulation, now founded 
upon the express approbation of the Legislature, if he chooses to 
have the writ prix atcly sealed, there is a larger fee; and he 
chooses for himself, whether he will have it more or less speedily. 
He knows, that under the order the Commission being only su- 
persedeable still remains an operati v e process, till he does a farth- 
jer act. If by the effect of the order it remains a process, upon 
which a proceeding can be had, and proceedings are had, the 
same as would have been if the writ issued in a later stage, where 
is the inconvenience in letting the former Commission go on ? 
There may be many cases, in which it would be gross injustice to 
construe the order otherwise, as, if the evidence, upon which the 
Solicitor tdking out the Commission thought he was to proceed, 
wssirsjudulcntly kjejit back, until an application could Qgmade 
[ 433 1 for a Supersedeas, with a view’ to have the gain of the Cornlftk- 
«ion, to cover the frauds q'f the bankrupt. If therefore the 
CommJsjjjon has got to that extent of efficacy, before it is act¬ 
ually superserled, the process to which it was the object of the 
girder of 1793 to «eciire, it is not unwholesome to say, that or- 



Cases in Chanceby. 


433 


has been rightly construed according to the practice that 1801. 
h*as obtained. At all events, if 1 thought the construction of 
•the order wrong, I should not alter the practice in this instance ; 
for it must always be a rule, to use the information gained in 
any particular case for the purpose of regulating the practice in 
future, hut not to alter it in that instance. 

As to the other point, upon Lord Apslcifs order, it is more 
difficult to reconcile tliat with the practice. The words are very 
strong; that a docket struck and no Commission issued thereon 
shall in no case prevent the issuing a Commission by another 
creditor, so as the application be not made in less than four days 
after the docket struck. But that order was made in 1774; 
upon which a practice has obtained, contrary, I admit, to the 
very terms of the order. As to this particular case, if the Solici¬ 
tor had not submitted to the practice of sending to the othei 
party, I should have been in a situation, in which I ha-, e found 
myself in a Court of Law : a practice having prevailed for a 
series of years cf»ntrary to the terms of an order of the Court, 
a ul sometimes contrary to an Act of Parlian.ent, it is more 
con.sistent to suppose some ground appeared to former Judges, 

_ upon which it might be rendered consistent with the practice ; 
and, therefore, that it would be better to correct ii in future, 
not in that pai ticular instance. Upon the question, whether that 
order is to be altered, or to be acted upon according to its terms, 
which are at variance with the practice, 1 am not now prepared 
to deliver a decisive opinion ; for this practice having been ever 
since permitted to grow up as expository of the order, if m> 
opinion was different from what it is as to the policy of the or¬ 
der according to its terms, I must collect, that tliere is in that 
practice leijuimony given, that according to the terms it w-ould 
be an inconv’enient order. According to the bt.st of my judg- 
luent at present, that order, if acted upon u ith the strictness 
its terms w'ould warrant, would open a door to fraudulent prac¬ 
tices in bankruptcy wider than what now exists, to such an ex- [ 434 i 
tent that nothing but the efforts of the Legislature can close it. 

Upon the whole there is no ground for granting this appli¬ 
cation, further than for the purpose of letting the country credi¬ 
tors vote in the choice of assignees, (aj 

('aj .Su-t- the next case. 


£xparte LAYTON. 
Ex parte HARDWICKE. 


Aug. 11, IV 


THE petition of Layton stated that a docket was stnick by An order for a 
die petitioner upon the 25th' of yune against William Mamden Supersedeas 
r*""' . . _ ha.s no effect 

nil the wnt issues. A joint Commission against two pkrtners in Englmd, another partner re- 
auing abroad, superseded. 

"Wtere two cqmmi^ons are taken out against the same party, the CoUrt will execute a dia- 
wtioh, controlling the stnet right, ahd support that, which is most convenient; if the objec¬ 
tions to it can be removed by superseding the otlier. 

, Abuse of a Commisrioa by delaying; the execution of it, with a view to another aRM^ment. 
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1801. and Christopher Tonge^ of Liverpool^ in the County of 

caster^ merchants, deaters, chjmmen, and copartners, carrying 
Latton. trade under the firm of William Marsden and Company.. 
Ex parte Upon the 29th of July they were found and declared bankrupts 
HAEowiCKjc. under that Commission. The debt due to the petitioner was 
2000/. Another Commission was issued against William Murs~ 
den and Christopher Tonge^ of Liverpool^ in the county of Lan~ 
caster^ described as partners with John Anthony Frasche^ of 
the city of Leghorn in Tuscany^ and Thomas Martorelli^ of the 
kingdom of Naples^ merchants, partners, dealers, and chapmen, 
trading mEngland under the firm of William Marsden and Com¬ 
pany. The docket, upon which that Commission issued, was 
struck upon the 29th of June^ upon the petition of Hardwicke 
and Cavendish of Manchester. 

The petitic i further stating, that the latter Commission is 
unnecessary, and cannot be supported, not only on account of 
the prior Commission, but also as being a Commission against 
two of four partners, prayed, that the latter Commission may 
be superseded. 

The petition of Hardwicke and Cavendish stated, that the Com¬ 
mission taken out by them was sealed upon the 1st of July^^iAve 
first general seal after the docket struck; and was received at Man- 
[ 435 ] Chester on the 4th. The petitioners thought it their duty out of 
respect to the other creditors to call a ineeUng; especially as 
three-fourths in number and six-eighths in value of the credit¬ 
ors were at Manchester; and on account of a negotiation for 
an arrangement upon another plan, the Commission was not 
Ojjcned until the 18th ; and then the Commissioners, wishing 
for further proof of the act of bankruptcy by Tonge^ adjourned 
to the 25th; when they were declared bankrupts. Upon the 
28th notice of the adjudication of the bankruptcy appeared in 
the Gazette. 

This petition then stated, that Layton's Commission, sealed 
on the 11th of July^ was upon the 27th ordered to be super¬ 
seded, on the application of Leicester i fa) that upon the 29th 
that Commission was opened; and they were found bankrupt; 
suggesting, that that Commission was virtually and eifectu^ly 
superseded by that order. The petition further stated, that the 
business had been hitherto carried on at Manchester under the 
firm of Marsden and Frasche^ and at Liverpool under the firm 
of Marsden and Company. At Manchester the creditors were 
in number 103, and to the value of 66,000/. at Liverpool 65, in 
value 9000/. and in other places 18, in value 16,000/. The 
prayer of this petition was, that the other Commission may be 
surperseded. 

In support of Lnytor^s Commission the affidavit of a clerk 
to Marsden and Frasche stated, that they carried on Im^ess 
as merchants at Liverpool under the firm of Marsden andCom- 
pany. That partnership expired on the 1st of February ; 
and Marsden took Tonge in ; and from that time the tmsiness 
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carried on at Liverpool and Manchester undet the firm of 1801. 
ildarsden and Company ; and the deponent believes there was 
•,no other partner; and that Martorelli was only a clerk. 

1 he aiidavits in support of the other petition stated^ that all pgj^ 
the four were partners. Francis Hardwicke swore, that Mars- iiaeuvickc 
den informed him, a new partnership was about to take place be¬ 
tween him, Tonge^ Frasche^ and Martorelli » and that part of 
the goods were looked out by Martorelli ; and the deponent 
Understood him to be a principal. IVilliam Hardwicke swore, 
that in Aprils or May^ Marsden^ in order that a consignment of 
goods might be made, gave the firm thus, “ Frasche^ Martorelli^ [ 436 ] 

“ and Company, at Aaples.'*^ 

Fhe Solti ttor General^ Mr. Piggott^ and Mr. Cooke^ iti support 
of Layton's Commission.-— lL\ie. case of MarlarznA. Pell^ (o) and 
many others, hat c determined, that a Commission against two 
of four partners cannot be supported. That principle is recog¬ 
nised in Streatfeld v. Hallidoy. (F) The point has never b^en 
ruled in the case of a partner resident abroad : but the princi¬ 
ple is, that there is no joint debt from Marsden and Tonge : for 
it is the joint debt of the four. Two of them being out of the 
kingdom, amounts only to this; that two of them have not 
committed an act of bankrupty There can be no distinction 
in principle fi-om iliat circumstance. It would be the same, if 
they lived at Liverpool. They ought therefore to have had two 
separate Commissions. This is often the case of great bank¬ 
ing houses. In the case of Lane^ Frazer., and lioylston., no 
Commission could be taken out against the last, till he had 
committed an act of bankruptcy by laying t'w^o months in pri¬ 
son. In Lx parte Henderson (c) it was decided, that, one of the 
partners being an infant, a joint Commission against the others 
could not be supported. It is a very serious question, which 
the petitioner has a right to have tried, v'hether persons deal¬ 
ing with the world as partners can defeat their creditors by set¬ 
ting up a sleeping partner. The affidavits state, that MartoreU 
It was in this counti-y, acting in the business, choosing the 
goods; therefore the ground from his being abroad fails, the 
fact being false. A plea in abatement would hold at law, 
where the course is to outlaw the person out of the jurisdiction, 
and then proceed against the other. 

Another ground, upon which the second Commission is irre¬ 
gular, is, that the docket was struck too soon: the four days not 
being complete under Lord Apsley's order, (d') It ought not to 
have been struck before the 30th of June. It would not have 
been received at the Office, but that from the difference of the 
description it was thought they were different persons; and the 
consequence of that is, the party, who took out the other Com¬ 
mission, h%dnot the notice, to which under the practice of the [ 437 | 
Office upon Lord Apsley's order he was entitled. * 


(a) AUan v. Bartley, Mich, 25 Geo. 3. 1 Cook^t Bank. Law, 5. 

i 3 Term Rep. 779. (e) Ante, vol. iv. Ifi3. 

(dj 12th February 1774. 2 Cooledt ffink. Law, 369. See the precedinp 
ease, 
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1801. 

Ex parte 
Lattoh. 

Ex parte 
IIaruwickx. 


[438 ] 


Whether, and 
under what 
circumstances, 
a trader can 
plead in abate* 
nent, a part* 
ner idnuad. 

Qb. 


Mr, Richards^ Mr. Romrlly,^ and Mr. Wetherell. in suppopt^ 
Hardwicke's petition. —In fact, the Commission taken out by 
Hardwickr was first used; and the)' never took any step in the 
other, till it appeared in the Gazette that this had been execu¬ 
ted. Almost all the property and creditors are at Manchester 
and Liverpool. 1 here is infinite inconvenience in l)^ng by so 
long after the docket struck. If these four persons are partners, 
their Commission is equally open to objecdon, being against 
two only ; which the other discloses. The principle as to part¬ 
ners living here must be admitted : but it never has been deci¬ 
ded, that, because there are partners living abroad, a commis¬ 
sion cannot be supported against the partners living here. Upon 
principle such a decision would be very inconvenient ; and 
ought, if possible, to be avoided. There is no instance of a plea 
in abatement a. law upon this point. Uarwent v W.dton. (a) 
Every thing can be done under the Commission, that could be 
done under a commission against all the partners. The de¬ 
scription of these persons as partners is mere surplusage ; and 
can have no effect. In Ex parte Law.^ a Commission had is¬ 
sued against Smith., describing him as partner with (Jayton. 
Another Commission issued against Smith as trading alone. 
An attempt was made to supersede the first; and Lord Ff'-rtow 
said, the description of him as partner with another had no 
meaning ; but the practice prevailed before his time ; that in 
truth it was only a separate Commission ; that description not 
having any eflPect to make it a joint Commission. 

Chancellor —^The general orders in bankruptcy must 
be applied with regard to cases in whi :h, from the difficulties that 
may occur, fourteen days, and sometimes more, may be neces¬ 
sary for opening a Commission : but I am not at present dispo¬ 
sed to say, that in all cases the Solicitor taking out the Commis¬ 
sion has a right to hold the other creditors at arm’s length ; not 
proposing an arrangement, while the parties stand merely in 
the relation of debtor and creditor ; but taking out a Com¬ 
mission, and holding it over the bankrupt; sealing up his 
mouth; and, instead of executing the Commission with all due 
diligence, as directed by the Great Seal, making it the means of 
bartering for some other arrangement. Such a use of a Com¬ 
mission, thou^ it may be expedient in some cases, will be 
grossly enomous in many; and is an abuse of the authority of 
^e Great Seal; upon which I should be disposed to say, a Com¬ 
mission so conducted should not be executed. The consequence 
ia, that under a notion of convenience the effect of the bank- 
laws is destroyed. 

It did'not occur in this bankruptcy, that a very grave ques¬ 
tion mig^t arise upon the point, whe^er persons, living hire, 
and trading openly as pmtners, could pleed in abatement, mat 
there was a partner abroad. There may be circumstances, up¬ 
on which a '^eatdcal of argument would be necessary to con- 
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'^j»mce me, that such a plea would do. Suppose they had car# 1801 . 

on business only as Marnden and and tHe creditor 

• did not know that there was a dormant partner r he would have l* 

“his option ; for he is not bound to consider the dormant part- 
ner as his debtor. But this business was carried on under the hawiwic**. 
firm, not of Marsden and Tonge^ but of Mamden and Compa¬ 
ny ; and if persons will deal without inquiring of whom the firm 
consists, It does not follow necessarily, that in that case a plea 
ir abatement would not do. In Lord Chief Justice Witle.y's Re¬ 
port of Crlspf V. Perritt (u) he states, that it was very familiar 
at that day, notwithstanding what appears in Atkytu^ for joint 
creditors to prove under a separate Commission. But the dis¬ 
cussion of this question is not very useful in bankruptc y ; for, 
if in fai t th< effects w'ere those of the three, the creditors of the 
three nlight insist upon a distribution among them. 

I'his is therefore not to be embarrassed with the question 
upon the plea in abatement; with respect to whic’ the question 
i.s, not upon the matter in the Declaration, taken with the plea, 
but < pon the Declaration itself, how* it would be, if the fart, 
that there were partners abroad, appeared upon the Declaration; 
and 1 renu mber, when that notion of being bound to plead in 
■ abatcineot was new in Westminster Hall. 

TIic point upon the Supersedeas 1 have already determined -,( 0 ) [ 439 I 
and I am still of the same opinion. The next question is, inde¬ 
pendent ol the effect of that order, does the proceeding in this 
Commission upon the 25th of under the circumstances 

preclude what was done under the former Commission i What- 
e\ei may be the inconvenience upon the form, I should be 
obliged to say, it does not, upon the principle I stated the other 
day; that the piactice cannot be reformed in the present in¬ 
stance ; though it may be fit to reform it in future. The prac¬ 
tice of the Office is, that if a docket is struck under one de¬ 
scription, and another application comes with another descrip¬ 
tion, the latter is received ; as, though it is against the .same 
person, that cannot bt known ; otherwise notice would be sent 
to the other party, according to the practice in the Office. 

These jarring proceedings arise out of the accidental circum¬ 
stance of the different description in the second docket; which 
leading to this embai rassment must therefore prejudice him 
who has given a different description, though by accident. If 
therefore this case is to be determined upon the question of 
form, supposing both Commissions proper as to the trading, &c. 
that question must be decided with th< first Commission. But 
if that is so, notwithstanding a clear right ti^ take out a Com¬ 
mission, ) et, if theiie are two Comn]is.sions, ai'd the Court sees, 
that by superseding one, the other may be made good, and will 
answer the purpose of convenience to the creditors and the 
bankrupt hilhself, the Court will supersede the one, if,the ob¬ 
jections to the other would thereby be removed. There is 
therefore no doubt of the authority of the Court to overturn 

faj fVUlu’t Rep. by JOum^d, 467. 1 ^4rk. 133. 

Cdj P» 439.—iir parte Leueeter, the preceding case. 
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1801. the London Commission, if it should think fit to do so. 

do not see how the Lancashtre Commission could stand, if 1 
Lenoir, should overturn the other. That is founded upon the debt of 
Ex parte '"^ho have erroneouslv represented themselves to be’ 

Habbwickb. creditors of the four. (!>J If he is creditor of the three, the 
same objection arises; and it is impossible to support his Com¬ 
mission ; at least it is so doubtful, that if I can support the other, 
I would not put it in peril, by superseding that and leaving this. 
It is veiy material, if the person resident abroad has been in 
England. But it is very difficult to discriminate this from the 
[440 ] case of partners, where one is an infant or a lunatic; in which 
pa^rTs an* clear, you cannot have a joint Commission against 

ManCor luna- Others: but separate Commissions must be taken out. I do 
tic, there can- not See the convenience of saying, the affairs of the three shall 
not be ft joint arranged under a joint Commission against two, rather than 
bankruptcy under separate Commissions; the process under such a joint 
against the Commission no more attaching upon the effects of the three 
others : sepa- than under a separate Commission. But there is a fundamental 
Kns*m3*be objection in the petitioning creditor’s debt; for the reasoning in 
taken out. Crispe v. Perritt., as reported by Lord Chief Justice WiHes^ 
went upon this; that a Commission of bankruptcy is an action 
and execution m the first instance; but it must be’ according to 
the nature of the debt; and the execution is the several fruit of 
the action joint. 

Then upon the question, whether this can be reformed, I feel 
no inclination for Aat: nor would it be desired, if the creditors 
of the three are to run away with all the effects. In that case it 
would not be worth while to ask the matter of this petition. If 
under these circumstances I cannot support the Lancashire Com¬ 
mission, I am relieved from the consideration of the compara¬ 
tive number of creditors in one part of the country and another; 
and therefore do not state, what weight I should give to those 
circumstances, farther than, as a general proposition, that they 
do not make much impression on my mind. Upon the affida¬ 
vits I am not satisfied, that there ever was such a partnership 
as that of the two alone. It was pressed, that Layton has a 
right to try, whether the two are not to be considered with res¬ 
pect to his debt as the only partners. If I was satisfied, that 
m fact the effects belong to the three, I am not sure, that I should 
permit a Commission to stand, merely to determine that point 
of law, which would not attach upon the administration of the 
effects. The Solicitor therefore must inform himse^ of that 
fret. 

After some impiiry from the Solicitor, the petition Ex parte 
Hardwicke was dismissed; and the order was made according 
to the prayer of the other petition. 

a % 

fb) 'Ale fact proved to be, that Fnuche was not a partner: but it was not 
ducorand till the hearing. 
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parte ASHLEY. 


1801 . 
Feb. 7. 


Ex parte CORSER. 


RICHARD Smith and George Watson, Attorneys, in part- A pi™ in 
nership at Whitchurch in Shropshire, were, from the commence- the 

ment of the establishment of a Friendly Society, in the habit money of a 
of receiving from the Stewards the money of the Society, rr'tnilly So- 
whenever it amounted to a sum which they considered worth 
placing out at interest; giving their promissory notes from time appointeii, up- 
to time carrying interest. Watson died; and Smith became on not s car- 
bankrupt in 1795. At the time of his bankruptcy he was ’ 

debted to the Stewards of the Society to the amount of l45/. niontn uflov 
upon his promissor/ notes, payable on one month’s notice ; dc-maiKl, is 
which sum was composed ot principal and interest due on se- 
veral promissory notes of Watson and Smith. No person had so .as lo I'ntitic 
been appointed treasurer of the Society. Uicm to a piv 

The first of these petitions was presented by the Steward ' 

the Society under the Act (a) for the encouragement of Friendly {. 

Societies, to have the money due from the bankrupt paid by the 5t. !*c-ct. 10 


assignees. 

The petition came on before Lord Rosslyn. 

Mr. Benyon, in support of the Petition .—^'fhongh there is no 
appointment of the bankrupt as treasurer in the books of the 
Society, he was in the habit of receiving the money of the So¬ 
ciety trom time to time ; in which case your Lordship has held, 
that a person receiving the money from time to time is in the 
nature of a treasurer ; and it is not nece.ssary under the Act, that 
he should be appointed. That is the only ingredient wanting in 
this case. 


Mr. Pemberton, for the Assignees .—It is not pretended, that 
this bankrupt was either trustee or treasurer, or that he held 
any office. He was an att irney in the neighbourhood, in whose 
hands the Stewards from time to time placed the money of the 
Society ; for which he gave them security. A prior clause (A) 
in this Act authorises the treasurers or trustees to place out [ 442 
the money on private or government securities. The clause, 
upon which this petition is presented, is expressly confined to 
jBpney received by virtue of his office ; and the intention 
clearly was, that only debts due by officers of the Society 
should be preferred; not debts from people entrusted by them 
with the money. 

Mr. Cooke '{amicus curisi) said, in the case* alluded to, the 
party, though not formally named treasurer or trustee, w'as in 
fact executing the office. 

^ Lord Chancellor.— -I have a recollection of it, and, take 
»t so. I determined upon his being in fact treasurer. He had 


clausa (sect. 10.) is stated ante, 99. 
pewc The .^meabte Sadetu nf ^ancatter. 
fhj Sect 6. 
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!)ccn so, I think, from the commencement of the Society, befflip' 
the Act. But this is no more than the case of any banker? * 

Mt. Benyon^ in Reply, —This is not one act, biit a constant 
habit, when any money was received, of paying it to these per¬ 
sons ; and wlien it amounted to this sum of 145/. a note was 
given. 

Lord Chancellok. (1)-—It was not a deposit of money, and 
one note given : but it is admitted, that it was regularly paid to 
them upon interest; they giving their notes. In order to make 
interest of the money, they paid it to an attorney of character; 
taking interest notes uptm it. I think the petition right. 

Upon this judgment the order was made accordingly, that the 
assignees should pay to the Stewards of the Society the sum of 
145/. I'he Other petition was afterwards presented ; praying, 
that the order might be discharged. That petition came before 
Lord Eldon. 

Mr. Romilly., and Mr. Pemberton.^ in support of the Petition .— 
The words of the Act are very plain. In the matter of Spend- 
low^ («) a case upon which this order was made, the party was 
appointed tre-'surer. Another case. Ex parte Askwith^ (6) cer¬ 
tainly is against this petition. The objection was made, that 
the party m as not appointed treasurer; but the Society had lent 
the money to him at interest. The Lord Chancellor said, there 
being no other treasurer, his having the money in his hands 
was equivalent. But the particular circumstances of that case 
do not appear. This bankrupt, upon the affidavits in support 
of the other petition, could not possibly be considered trea.surer. 

3Ir. lienyon.^ for the Society.— The late Lord Chancellor 
thought this case the same as Ex parte Askwith ; and there 
have been several orders of the same kind ; in which this has 
been considered equivalent to an appointment. Any person ap¬ 
pointed to receive the money from time to time is treasurer for 
the time being. 

Lord Chancellor.— -The question is a dry question of fact ; 
whether the bankrupt was or was not the treasurer of this So¬ 
ciety. If he was not, it is clear the Society had not against in¬ 
dividuals, with whom their officers chose to deal, the extensive 
remedies given by this Act against persons holding offices un¬ 
der them. I do not recollect enough of the cases cited to be 
able to state the particular circumstances : but I apprehend* 
from the order in Ex perte Askwith.^ and what is now stated, 
those decisions went upon this, as a fact proved to the satis¬ 
faction of the Court, that they were to be considered as treasur¬ 
ers ; that they were in fact treasurers ; and in the order Ex par¬ 
te Askwith tlrere is an allegation, that the bankrupt entered into 
the Society as an honorary memberserved the office of presi¬ 
dent, and accepted that ol treasurer; under what circumstances 

(a) 21ift December 1798. (bj 6th June 1795. 


J(l) Lord Jiot8lyn,\ 
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flSPi not appear. No particular mode of election is pointed 
.out by th'- act: but he is in fact to be elected ; and you must 
eollect funn the circumstances, whether he is constituted trea¬ 
surer or other officer. Suppose the Steward had distributed the 
money among all the bankers of this city ; taking notes, payable 
at a month’s notice with interest: no doubt the Legislature did 
not mean, that there should be 1500 treasurers ; and yet the 
same argument would prove them all so. This is therefore 
not a (juesiion of law ; but whether, under the circumstances 
of putting the monev into the hands of the bankrup*^, payable 
hj a note at a month with interest, he is to be considered trea¬ 
surer, where there is no other. Upon my tiew of the Act it 
does not occur to me, that this bankrupt either received or rc- 
ta.ned this money by virtue of any office ; or that the circiim- 
siance of this loan, payable at a month with interest, will make 
him a treasurer, inerely'^ because no other treasurer was ap¬ 
pointed ; or that you shall imply, upon the mere receipt of the 
money with such security, that he is a treasurer, either self- 
ele. ted, or with the ajjprobatlon of the Society ; for it would go 
this length ; that e^'ery one receiving the money would 1)0 trea- 
• surer, if no other was elected. I'lic treasurer is to he the crea¬ 
ture of election. A preceding clause (m) of the Act lias clear¬ 
ly eoiitruipliited this case. Under that clause, if there was a 
treasurer, fir, if not, a trustee, who iaid out money upon pri, ate 
security of I'lis sort, the jicrson^ would have the money in their 
hands ; but the Legislature confines the special remedy to the 
case of those, who have b, ikjI as d“ ;tors merely, but in that 
character, and also as having charged upon them duties and 
trusts; lor the clause givingt. is special and e.vtensive remedy 
does not give it to those, to whom t)ie officers of the Society- 
hate lent the money ; but stops short. Tiie 8lh .section is also 
materiiil. If the relation, in tvhich this person stood to the So¬ 
ciety, was; formed by a security, in which they expressly stipu¬ 
late, that he shall not, ay over the money upen demand, can the 
intention of the transaction bo to place him in an office, the per¬ 
son exercising which the Legislature has said shall pay it over 
on demand, upon whom therefore the Society might contrary 
to the stipulation of the note call to have it paid over at a mo- 
^ment’s notice ? Observe the consequence in another respect, 
benevolent persons should give these Societies property, or, 
if persons should withhold money, which they had a right to 
demand, the Society would under this construction of the Act 
be enabled to call upon this person as treasurer ; and would file 
their bills, and defend their suits, in his name. He must there¬ 
fore be a person elected, and accepting the office ; and it is too 
much to say, a person, to whom their money is lent upon this 
sort of securi^, is ipso facto to become the treasurer by .the fart 
of that loan, liable to the duties, inconveniences, and obligations, 
imposed by the Act upon the officers. 

^ Therefore, not meaning to say, the cases referred to are not 
lightly decided, if the Lord Chancellor collected, that the par- 
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1801. ties had accepted the office, however collected into it, itdoesiiblL 
* appear to me, that it ever was the intention to constitute in thisj 
AsHtBT^ person the character of treasurer; and it is impossible to argue 
Kx parte ** ^*8^^ from the mere fact of his becoming a delrfor to the 

Co^EB. Society, that he became an officer of the Society ; and then it 
[ *445 ] is clear, they have not this remedy against him. Reverse the 
order ; and let them prove the debt under the commission. 


10. £x parte RICKETTS. 

The time en- THE petition Stated, that the petitioner, a bankrupt, had sur- 
^ rendered, and attended upon his examination. On the last day, 
who had omit- the 25th of April^ the examination not being finished, the 
ted to finish meeting was at his request adjourned to the 21st of May. On 
tioi» *imt”ui"c 20th he attended the assignees at Bn\tol; and returned to 
order woultl Chnrlcomb near Bath to search for more vouchers: but not 
not discharg-f being able to find any, he did not attend again ; being ill, and 

for*the felon" “^hnost in a state of mental derangement from the threats 
or e c ony assignees, that he would be conunitted. The assignees 

denied, that they had threatened him. The petition also 
stated, that they would not let his clerk attend with him. 

The prayer of the petition was, that a meeting may be ap¬ 
pointed to finish the bankrupt’s examination. 

The Lord Chanckllor made the order; observing, that 
this order would not discharge him from a prosecution for fe¬ 
lony : Lord Thurlow had determined that. 

JMr. Mjn-sfifld^J'or the Petition. 

Mr. Romtlly.^ and Mr. Bell., for the Assigitees^ mentioned Ex 
parte Grey, (d) 

(aj Ante, vol. i. 195. 


[446 j 


Ex parte CUNDALL. 


m/MUffJW At/. , 

Banknipt sur- A COMMISSION of bankruptcy issued upon the 9th of 
rendered in October. In the vacation after Trinity Term the petitione. 

had sued out a writ of Fieri Facias against the bankrupt, re- 
diKhu^by tumable in Michaelmas Term. After the bankruptcy, a writ 
the creditor; of Eupias ad Satisfaciendum was lodged with the sheriff, for the 
having never p^upose of fixing the bail. The bankrupt surrendered in dis- 
in*^e"eciS^n: charge of his bail; but was never charged in execution ; and 
this is no eleo was discharged by the petitioner, before he had been in prison 
tion ; ami the months. Under these circumstances the petitioner pray- 
adalitte'd^ ed, thdt he might be admitted to prove bis debt under the com- 
prove.,f.i) mission. 

Mr. Richards^ in support of the Petition. 


•p' 


{(1) See BeaXs v. Beaty, 2 Johns. Cha. Rep. 430.j[ 
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* T^Mr. Johnsdn^ contra .—If the bankrupt had been taken, that 
, would have been clearly an election by the creditor; and he 

• could not have resorted to the commission. There is no dis¬ 
tinction, from the object to fix the bail. In both cases the ques¬ 
tion is, whether the creditor has had a satisfaction for his debt. 
1 hough not taken by the sheriff, he was by the bail, in conse¬ 
quence of that writ; and wats surrendered by them. The bank¬ 
rupt was in substance, though not in form, charged in execution. 
Unless the creditor had a right to resort to the effects at the 
time of the surrender, he cannot now. 

Lurd Chanckllor. —^There is this difference; if he had 
staid tw’O terms in prison without being charged in evccutiun, 
he would have been entitled to his discharge. I’he creditor 
might have resorted to his effcxts; declaring, that he would 
not charge him in execution. Until he charges him in execu¬ 
tion, he is not barred. If once he proceeds against the effects, 
a Judge at Chambers would say, he has consented to elect. 
This turns out to be a voluntary act by him surrendering him¬ 
self in discharge of his bail. Issuing the writ is not enough. 
If he had been taken under the writ, that would be another 
thing. It is impos'ilile to say, the mere surrender of a man in 
di scharge of his bail imounts to charging him in execution by 
the {reditor, an act, d.me by him, ascertaining what his election 
is; for it is upon the ground of tiie act of the creditor, that an 
execution by him after the bankruptcy is an election. 

Ordered- 


1801. 

Ex parte 
CVHUAU. 


Debtor two 
Terms in pri¬ 
son will unit 
being cliarged 
in execution 
IS entitli’d to 
tus tiischargr 


[ 447 ] 


Ex parte SMITH. 

In the matter of Hartsink and Co. Auffiat 8. li 

THE petition was presented : claiming a lien upon a quan- Lien 
tity of platina deposited with the bankrupts, who were engag¬ 
ed in a concern, cJled “ The original Security Bank of HarU 
sink and Co.” formed upon the plan of issuing notes upon 
the security of deposits. These notes were in this form; promis¬ 
ing upon the 5th of December next and after that date upon de- 
*tnand to pay to James Cantfort or order 200/. “ being a portion 
** of a value as under deposited in securitj for the payment 
“ hereof, according to a receipt in our handsand marked 
with letters with reference to the property. 

The property was assigned to Hartsink and Co. their exe¬ 
cutors, administrators, and assigns, to and for their own use 
and benefit absolutely for ever ; and the owner did, for himself, 
his executOFs and administrators, warrant and defend^the said 
platina unto the smd Hartsink and Co. their executors, &c. 
against him, the said owner, and against all and every other 
person and persons whatsoever. 

A memorandum was indorsed, that they would permit the 
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1801 . 

Ex parte 
Smith. 


i ^8 ] 


■ iut^utt 11 . 


[ 449 ] 


owner to show the platina to any person for the purpose ^ * 
buying or cheapening the same ; and in case of any contract 
for the purchase thereof, or of any part, then that Hartsirik and' 
Co. will deliver the same to such buyer or buyers, if they ap¬ 
prove the price agreed upon ; and that Haruink and Co. will 
not sell, unless the owner shall fail to provide for and make 
good the payment of the notes, when due: if they fail in that, 
then Hnru 'mk and Co. may sell; and first pa}* the notes out¬ 
standing, interest, &c. and if the owner shall provide for and 
take up the notes, and indemnify Hortsink and Co. then they 
shall resell, and redeliver to the owner all such parts remaining. 

The petition was presented by the indorsee of three notes 
issued upon the deposit of the platina. The affidavit of HarU 
sink stated, that a lien was intended. 

The Solicitor Genera!^ in support of the Petition. —In addition 
to the affidavit of Hnrtsink.^ that a lien was intended, the cir¬ 
cumstance, that the property was marked, and the terms of 
the notes imply a lien ; and the other construction will operate 
a gross fraud. 

Mr. Richards^ contra^ insisted, this was only a deposit of va¬ 
lue, not a lien. 

The Lord Chancellor said, this was a question of a good 
deal of difficulty upon the demand arising out of these ini^tru- 
ments ; and suggested, that a bill ought to be filed. 

The parties consented to take the directions in bankruptcy; 
and came to an agreement as to all, except as to tlie excess of 
the bills issued beyond the value of the platina. 

Lord Chancellor. —If the bankrupts issued bills to the 
amount of 15001. when the security was worth only 1000/. 
that is a fraud by them as to the 500/. excess. If they take 
out bills to the amount of 500/. they put it then, as it ought 
to be ; and redeem themselves from the fraud. Conse¬ 
quently the platina is liable to the first bills for 1000/. then 
out; and the assignees can be in no better situation than 
the bankrupts. They state upon the face of the bills, that 
they are for value received in the article deposited as a security. 
It IS an assertion therefore upon every bill, that they have^ 
full value in that article for that bill, and they cannot as 
against third persons allege, that they have not platina to that 
value. If they cannot as against third persons allege that, it 
necessarily drives them out of the account. The fundamental 
vice of this bank was, issuing bills far exceeding the value of 
the property deposited. 

The prder was made by consent according to 'the minutes 
agreed upon ; with a previous declaration, that the holders of 
the bills have a right to have the platina applied in discharge 
of them. 
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Ex parte BLOXH AM. 


1801. 
Av^, 11 . 


KTRKPATR 1C of Liverpool^ having an account with the Creditor 
petitioners as his bankers, from time to time remitted bills to 
answer his drafts, and among others six bills drawn by him and pj^ons to a 
accepted by the bankrupts Toxmg and Glennie, Kirkpatrick al- greater 
so 'becoming bankrupt, the petitioners proved under his Com- 
mission the sum of32J4/. 12.s. 11^^. due to them upon a balance and'5^. 
of accounts. They also proved under the Commihsioii against ccivedivi- 
Tounir and Glennte the sum of 3869/. lO'-. 37. the amount of theupon 
six l^ills acccjjted by them. A dividend of 2s. in the pound was securi”^ 
declared under the Commission against and G/e/i;;ie /ticsto the ex- 

which dividend was paid to the petitioners upon the sum oftent of 2c/«. in 
3234/. 12s. 11 /.only, without prejudice: the assignees refusing 
‘o pa\-the dividend upon the residue of the amount of those debt, 
acceptances ; suggs^sting, that the petitioners were entitled to 
receive a dividend only upon the actual balance due to them 
from Kirkpatrick. No dividend had been declared under the 
Commission against Krkpntrick. 

The prayer oftitc petition was, that the assignees under the 
Commission against Tmn^ and Glennie may par to the peti¬ 
tioners the di/idend of 2.v. in the pound upon the residue of the 
sum of 3869/. 10'. 3’.'. proved by them ; and that they may re¬ 
ceive upon the whole of the said sum future dividends, not ex¬ 
ceeding 20.V. in the pound, upon the debt due to them from 
Kirkpatrick: the petitioners insisting, the bills accepted by 
Tojn^r and Glennie are to be considered collateral securities, to 
be retained, until the whole of the debt due to them from Kirk- [ 450 ] 
putnek shall be fully satisfied. 

Air. MansficUl, tind Air. Cooke^ in support of the Petition^ in¬ 
sisted, that the decision upan the petition Ex parte Pdoxham., in 
the bankruptcy of Purdy., (u) ^vas against all the former orders ; 
hx parte Crosslsy; (f) Ex pane Ktn^; (c) and others before 
Lord 'I'hurloTX! and Lord Rosslyn. 

Air. Richards, for the Assij^neea, insisted, tliat they were 
right in confining the dividend to the actual debt; and said, 

Kirkpatrick was indebted to these bankrupts. 


Lord Chanc;.lt,or — I looked upon it as .settled, that you 
cannot hold the paper of the bankrupt, and prove bevond your 
actual debt upon it ; but that you may have the paper of third 
persons, tltose persons being indebted to your debtor in more, 
aridyouma, prove to the whole amount; not exceeding 20.v. 
in the pound upon the original debt. Suppose you owe lOOO/. 
and, as a seenruy, assign a bond for 2000/. cannot the creditor 
prove the ^2000/, till he gets the lOOO/. ? I'he petitioners arc 
creditors of I'oung- sead Glennte for the whole amount of their 

fa) Ante, vol. v. 448. rb)X Cooke’s Bunk. Law, 158. 3 Mro. C C. 237 
1 Cooke’s Bank. l.aw, 157. 
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IBOl. acceptances: they are creditors of Kirkpatrick for less: in thjg 

situation they have a right to apply their legal demand against 
Buxhjm Toung and Glennie to the extent of obtaining the full amount of • 
their actual debt. The case is no more than this : Kirkpatrick ' 
had an account with the petitioners ; and sent them bills ac¬ 
cepted by this bankrupt from time to time to cover that ac¬ 
count. If the petitioners can only prove the amount of their de!>t, 
they have not the full benefit of tne security. It is not material 
that Kirkpatrick was indebted to Toung and Glennie ; for you 
cannot attach equities upon bills of exchange. The petitioners 
therefore must prove the amount of that paper, given to them 
to secure that debt. 

Ordered. 


[ 451 ] £x parte BAINBRIDGE. 

Aug. 10. 12. 

Order under ALL the assignees under a Commission of bankruptcy being 
irtjitute 5 Geo . dead, and the survivor having left an infant heir at law, this 
thM; new*a8.^ petition was presented, praying, that two new assignees may 
si^eesmaybe DC chosen ; and that the Commissioners may execute a new bar- 
chosen, and gain and sale and assignment; the former being vacated. 

LortI Chancellor said, it was verv right, if it ever had 
may execute a been done: out the ditnculty was to find a precedent, 
new barg^n , Mr. Piggott^ in support of the Petition, produced an order 
as^ purpose ; £x parte Bury ; the assignee being dead ; and 

the ibrmcr be-^^^e being a representative. 

ing vacated; Lord CHANCELLOR. —That was the cast- of a provisional 
alfthc assign- assignee ; which makes all the difference ; for the full assign- 
dead r*su^ the devests his estate : but nothing can take it out of this in¬ 
heir at law of fant heir of the surviving assignee. 

Jir. Piggott said, there was ik> difference in that case ; as 
they always make the provisions! assignee join. 

Mr, Cooke Camicus curia;J sa’d, Loid Rosslyn had made ijin 
order of this sort under the authority of the statute, {af 


Aug . 12. "Lord Chancellor. —I think this may be done, 
of Parliament gives the authority. 


The Act 


Ordered. 


(a} Stat. 5 6 m. 2. c. 30. s. 31. 
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THE ATTORNEY GENERAL ». GREEN. 


1801 . 

Ady 17.34. 

IN 17^5 tJie charity estate, the subject of this information, 

then let at 31/. a year, naving upon it some buildings considera- of a chari^ 

bly out of repair, was demised by the trustees to the grandfa- in 1715 

iher of the defendant for the term of 999 years in consideration dervl^e 

of an additional rent oi 41. a year, and the sum of 500/. at least creed to be de- 

to be laid out in repairs. "I^e annual value at present is be-h''«**^WJ 
s. nni A andanaccouBl 

tween 90/. and 100/. directed, with 

Mr. Jiicharda^ and Mr. Johnson^ Jbr the RtltAon, Mr. just idlowui- 
Romilly^or the Defendant. <**• 

This was considered a new case ; and stood for judgment. 


Lard Chancei.lor. —I can find no precedent for the regula¬ 
tion of the judgment of the Court in such a case. 1 tabe the de¬ 
fendant to be &e personal representative of his grandfather; to 
whom this charity estate was demised by this lease ; which is in 
effect a purchase of the perpetuity for that increased rent of 41. 
a year and the sum to be laid out; making the fund, that was to 
produce the old rent and that additional rent, so much better se¬ 
curity as an expenditure not to be short of 500/. would make it. 

It is impossible, that a person taking in good faith would take such 
a lease as that. The difficulty is, how to give a person not taking 
in good faith the benefit of that situation, that I would g^ve a 
trustee laying out money for the benefit of the charity, and de¬ 
siring for ms own benefit that sort of interest in the charity fund, 
that would secure him the repayment. I am in a good deal of 
difficulty how to deal with the case. 1 apprehend, the result of an 
inquiry, having the object of securing the lessee that benefit, 
would be, that he is already paid. He must have credit for 
having paid the original and additional rent. He cannot have 
credit against the charity for having expended more than 500/. 
for it would be much too dangerous to inquire by the evidence 
of persons making valuations now, and speculating upon the 
price of buildings in 1715, and the possible value of what they 
conceive, for they cannct know any thing, as to the value of the 
old materials upon the premises. It is safer therefore to proceed 
,-l>pon the evidence the deed furnishes; concluding, that the [ 453 j 
trustees called upon him to lay out not less than 500/. and to 
say, that is all he ought to be taken under these circumstances 
to have laid out. if so, he must have 25/. a year interest upon 
that 500/. since the expenditure ; which with the rent would be 
59/. a year. Then, mis interest being satisfied by that rent, 
the question upon the inquiry would be, whether the 500/. 
must not be satisfied now by tire excess of the rent beyond the 
59/. a year, dbout 30/. a year, going to sink the principm*; which 
would be entirely sunk in eighteen years. 1 must either order 
him to deliver up the lease without any allowance, or direct the 
inquiry, whether the principal of the 500/. has been paid by the 
excess of the rent beyond me rent reserved and the interest of 
. the 500/. and reserve the consideration of what is fit to be done 
• Vox.. VI. 45 
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1801. till after that inquiry. In these cases it is necessary, upon a 

neral principle, to hold a strict hand upon a person in the situ- 
ation of this defendant; for where trustees make a lease of this* 
V. kind, to the destruction of the charity estate, it goes on undis- 
Ooanr. covered for a vast while. 


Romilly observing that it was proved, that lar« sums 
had been expended lately upon the buildings beyond the 500/. 
and 100/. a very few years ago, the Lord Chancellor said, he 
was not aware of that ; and the Relators not objecting to that 
inquiry, it was directed by consent; and the defendant under¬ 
taking to deliver up the lease to be cancelled, and account for 
the rents and profits from the decease of the late vicar, the de¬ 
cree was n ide without costs. 
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SITTINGS BEFORE 

MICHAELMAS TERM, isoi. 

42 Geo. hi. 1801. 


parte THE DUCHESS OF NEWCASTLE. Oct. 30. 

UNDER an Act of Parliament for the sale of estates of the The Court 
Duke of Neivcastle., directing the conveyance to be such as the refused to 
Court should think proper, a motion was made by Mr. Sutton 
upon the opinion of a conveyancer, that a deed of appointment of Parliament 
would be the proper conveyance. for the sale of 

estates upon 

The Lord Chancellor disapproved the practice of coming a^onveylmcer, 
upon the opinion of a conveyancer; and referred it to the approvmg a 
Master. conveyance, 

witliout a re. 
ference to the 
Master. 

SHERWOOD V. SMITH. JVbi>. 5. 

LEGACIES of 500/. each were given to grandchildren by Mainten- 
the will of their grandfather. Some of them presented a peti- ance allowed 
tion praying an inquiry, whether their father has been and is 
of ability to maintain and educate them; by whom they have 2” tM^to 
been maintained and educated since the death of the testator ; come, 
whether any and what allowance hath been made ; and what 
will be the proper allowance for maintenance and education for 
the time past, from the death of the testator, and for the time 
-j come, until their ages of twenty-one, or further order. The 
lather had only an income of 120/. per annum., and a large 
family. 

Mr. Richards., in support of the petition, said, the practice [ 455 ] 
now is to inquire as to the time past as well as the time to come. 

The lard Chancellor said he understood the practice to 
have been altered in that particular; and made the order ac¬ 
cordingly. 


VoL. VI. 


46 
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180i, 

JVJw. 6.13. - V. OSBORNE. 


On motion a 
reference di¬ 
rected to in¬ 
quire, whe¬ 
ther the defen¬ 
dant, a trustee, 
remains ac¬ 
countable for 
any acts done 
by him as trus¬ 
tee, and, if 
not, to settle 
a release. 


THE bill was filed by creditors against the executors and 
devisees in trust, subject to the payment of debts All the 
estates were sold under the decree. 

Mr. Wooddeson^for the defendant Osborne^ moved for a refer¬ 
ence to the Master to appoint a new trustee in his room, and 
to settle the form of a release, and discharge him from the 
trust, on the ground, that he had never acted, or received any 
part of the purchase money; and that he was of a very advanc¬ 
ed age. 

The motion was made on the first day of Term before the 
Master of the Rolls, sitting for the Lord Chancellor, who ex¬ 
pressed doubts, whether it could be done without a suit; and 
directed the motion to be made before the Lord Chancellor. 


Lord Chancellor. —^It would be a dangerous proceeding 
upon a mere statement at the bar to order a trustee to convey, 
and so dismiss him; as if there was no demand against him. 
It is not the course of the Court to look through all the pro¬ 
ceedings. Refer it to the Master to look through the proceed¬ 
ings, and t^ see, whether this defendant remains accountable 
for any acts done by him as trustee ; and in case he does not, 
then to settle a release. 


[ * 456 ] 

Jtdy 20. # PELLEW V. - . 

Jlug. 12. 

A^erence THE plaintiff on the 25th of June obtained an order refer- 
of an answer ring the answer for impertinence. On the 2d of July he ob- 
forimperti- tained another order, referring the answer for insufficiency. 

references were made to different Masters. Warrants 
quent^reler-^ were taken out upon both; but no further proceeding took 
encefor insuf- place under the reference for impertinence. Under the refer- 
ficiency. (1) ence for insufficiency a Report was obtained; establishing four 
Exceptions, and over-ruling two. A motion was made for the 
defendant, to discharge the order of reference for impertinence 
Mr. Hall,, in support of the motion. —^The subsequent order 
of reference for insufficiency was a waiver of the former order. 
There is a distinction between scandal and impertinence; as 
to the former, the Court takes care to keep its records pure: 
but taking any step in pleading is a waiver of a reference as to 
impertinence. Lady Abergavenny v. Lady Abergavenny, (a) 
Anon. 2 Fes. 631, (b) The judgment of the Master upon the 
insufficiency does not weigh upon this point; for the mere act 

2 P. fViU. 311. ("bJ J^nun. Ante, vol. v. 656. 


i (1) See Wwh y. MnreU, IJohns. Cha. Rep. 103, for the practice in Abw York { 
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^,of the second reference, no proceedings being had upon the 1801. 

ibrmer, is a waiver. Lord Rosslyn^ according to a note of a 
• case on the 19th of January^ 1796, seemed to consider this Pbu,ew 
' point clear; though it was not in judgment before him. The 
note saySs, that an Order referring Exceptions, after the eight ' 
days had expired, was discharged. There had also been an 
Order referring the answer for impertinence ; and it was held, 
that the Exceptions taken to the answer waive the imperti¬ 
nence ; though you may certainly refer for impertinence, and 
afterwards take Exceptions too. 

According to this note, it is laid down as clear, that after an 
order of reference for impertinence you may refer for insuffi¬ 
ciency. But if no proceedings are had upon the reference for 
impertinence, and you have had the effect of the other refer¬ 
ence, that is a waiver of the former. In Dixon v. Olmitis a plea 
of a Fine and Recovery of prodigious length was put in. After 
a reference for impertinence the anxiety of the parties led them [ 457 j . 
to set down the plea for argument; and that was held clearly 
to destroy the reference for impertinence. Any step taken af¬ 
ter such a reference, and that reference not proceeded in, is a 
waiver of it; particularly in a case of double dilatories. The 
reason of the thing requires, and therefore it ought to be the 
practice, that the Report upon the impertinence ought first to 
be obtained; for passages may be struck out upon the reference 
for impertinence, that would be an answer to the exceptions. 

Mr. Romtlly.^ and Mr. Thomson^ for the plaintiff. —It is cer¬ 
tainly decided, that if a party takes a proceeding in the cause, 
he cannot refer for impertinence: but it does not follow, that 
an order referring exceptions is a discharge of a prior order of 
reference for impertinence. That has never been decided. 

Upon principle can it be ? The questions of impertinence and 
insufficiency are quite distinct. Upon the objection, that pas¬ 
sages may be struck out as impertinent, that would be an an¬ 
swer to the bill; the answer ought in all cases to be first refer¬ 
red for insufficiency; and then the whole practice of the Court 
is wrong. What possible inconvenience can there be ? In the 
instance upon which that objection is made, the inconvenience 
is to the plaintiff; who must then take an insufficient answer. 

On the other hand it would be very inconvenient, if the Re- 
.jjort upon the impertinence must be obtained before a refer- 
rence for insufficiency. 

Mr. Hollht^ (amicus curiae^) said, nothing could be found 
exactly in point; but that a reference for impertinence cannot 
be obtained after an order for time to answer; nor by a plain¬ 
tiff after reply: it must be the first step: in this case, until the 
result of the reference for impertinence appears, the Court 
cannot say, whether the answer is insufficient. 

Mr. Hollist also cited an order to show, that a reference for 
impertinence stops the proceedings. 

3^. Richards, (amicus curiae,) said. Lord Chief Justice Eyre 
thought, the reference for impertinence must be first disposed 
«f. 
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Lord Chancellor.— -Upon the best consideration of this 
point I think, the reference for insufficiency before the result 
of the reference as to the impertinence is a waiver of the latter 
reference ; for there is abundance of cases, both in print and 
manuscript, proving, that if you refer for insufficiency, you 
After a re- cannot afterwards refer for impertinence ; and I have always 
fcrence for in- understood the practice to be so. This is just the converse of 
*M^r"cimMt difficult to say, what principle sustains the 

be referred for not sustain the Other. I should think, upon a 

impertinence, mere order of reference for impertinence, and nothing done 
upon it, and then an order of reference for insufficiency, which 
order was first, and which last, would make no great differ¬ 
ence ; for the good sense is, that the result of the reference 
for impertinence should be known, before you refer for insuf¬ 
ficiency ; that the Master, to whom that is referred, should 
have the purified record, if I may so express it, before him. 
Therefore wl.atl understand Lord Rosslyn to have said in the 
note, that has been cited, is, that if the reference for imperti¬ 
nence has been gone through, then, the Record being as it 
ought to be, you may refer for insufficiency. To examine the 
two points together would be very inconvenient for this rea¬ 
son } that if the reference for impertinence is in one Master’s 
office, and the other reference in another, one Master, consi¬ 
dering, whether the answer is sufficient, may say, it is, because 
a passage is in it, which ve^ passage may be by the other 
Master struck out, as impertinent; and the former might think 
it not impertinent. At all events it is impossible, that these 
two orders can be executed by two different Masters; as I 
cannot expect that two Masters will agree as to what is or is 
not impertinent; feeling how difficult it is in the case of 
Hughes V. Williams^(a) to say, what is impertinent, (l) 

In this case what I have been considering is, whether, there 
being clearly a want of accurate knowledge as to the practice, 

I may not in this particular instance stay the proceedings upon 
the reference for insufficiency, that I may know the result of 
the reference as to the impertinence; and then send the puri¬ 
fied Record to the Master upon the insufficiency; declaring 
L 459 ] the practice for the future. I think, therefore, the best way 
is to let the reference for impertinence go on ; declaring, that 
this is not to operate as a precedent in future. 

faj The next case. 


. 


I 1801. 



JVlm. 13. 


{ (1) See Wovda V. MarrtUf 1 Johns. Cha. Rep. 1061 
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HUGHES V. WILLIAMS. Ju^m 1 . 12 . 

JVbv. 13. 

UPON a bill of foreclosure the usual accounts were decreed; Objections 

and the plaintiff having been in possession, it was directed, 
that he should be examined upon interrogatories; which were M^er ^ 
settled by the Master. The plaintiff presented a petition; pray- must be taken 
ing, that certain pares of the interrogatories may be expunged, by exceptions, 

as impertinent. " tion ^as*an* ob- 

Upon a doubt suggested, whether the objections ought to be jj-ction to"the* 
made by petition or exceptions, Mr. Thomson for the defen- appointment 
dant said, that, where the report does not require confirmation, of a Receiver, 
the course is to petition against it: but in the case of a report 
of the insufficiency or impertinence of an answer, the proper 
mode is by exception ; which must be filed in a limited time, 
and with a deposit. 

Jfr. Richards^ in support of the petition. 

Lord Chancellor. —I have no doubt, that exceptions will 
do: but it is very questionable, whether this can be done by 
petition. I think, it is quite out of the reach of the principle, 
that this can come on in this way ; for then the party will have 
a right to petition, v/ithout calling upon the Master to consider 
the objection. That is not the case upon exceptions- The 
objection to the appointment of a receiver is a question upon 
a dry, simple fact; that the Master has approved a particular 
person. 

The Lord Chancellor said, he was satisfied the proceed- 13. 

ings upon the impertinence of the interrogatories may be by 
exceptions; which were filed accordingly. 


DARE t;. TUCKER. 


[ 460 ] 
IJ. 


MR. HART., on behalf of a purchaser, moved for an order, a purchaser 
that attested copies of title deeds should be delivered at the who cannot 
»*.''pense of the vendors; insisting upon the ordinary rule, that title*deeds* 
a purchaser has a right to attested copies of deeds relating to the estate be-* 
his estate with others; where, his estate being of inferior va- ing sold in a 
lue, he cannot have the originals. number 

Mr. Romilly., for the trustees., opposed the motion upon the tjcd*to’aUested 
authority of a case before Lord Rosslyn., and the great incon- copies at the 
venience, the estate having been sold in 144 lots, and upon an expanse of the 
undertaking that there should be a covenant for the produc- !J|,*Jwand 
tion of the deeds, but no attested copies ; which was denied XL inconve^ 
by the purchaser. nience and ex- 

pense. 

Lord Chancellor.— -This is of g^eat consequence. There 
being 144 lots in the sale of this estate, what an infinite num- 
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ber of attested copies may be necessary? The old practice vas, 

5 )recisely according to the modon. The case before Lord Sos^- 
IfTi, I apprehend, went upon a covenant, as matter of agree-' 
ment upon the sale, that the vendor should produce the ori¬ 
ginal title deeds; and Lord Rosslyn construed it, not only 
that he engaged to produce the title deeds, but as a negative 
stipulation, that he thould not give attested copies. The 
pressure of the Stamp Dudes, I believe, led to that determi¬ 
nation. Purchasers have, set a value upon these attested copies, 
which does not belong to them. They are waste paper upon 
an ejectment, unless between the parties themselves. It has 
struck me as very convenient, that a short Act of Parliament 
should be passed, declaring, that a copy certified by the Mas¬ 
ter to be a true copy should be evidence. I think, you must 
give them attested copies, unless you leave the originals, or 
make some other proposal in the Master's Office. It will 
throw a prouigious expense upon the trust, if all the purchasers 
are to have attested copies; and yet I rather think, they are 
entided. What is now required is reasonable enough ; not 
copies of all the deeds, but only so far back as to make a dde : 
that is, an estate tml, that has been barred, faj 


fa) Mr. Hart said, that in Bird v. Le Fevrc the lots were more than 200 ■, 
and the copies :ame to 10001. 


[ 4-61 ] INNES V, MITCHELL. 

■^"BcquMt It' WILLIAM INNES, by a codicil, dated the 20 th of June, 
the debt which 1790, after several legacies, proceeded thus: 
shall be owing « Tenthly, I give to the eldest son of my late nephew Alex- 
on a pa^cular « ander Innes and of Janet Sharpe the mother all the debt 
itstoodonthat“ which shall or may be owing to me by the late John Craw- 
day; and not furd of Bellfeld estate in Jamaica on the 1 st day of January 
affected by 1794 g^y 1794 whether by bond mortgage or open account 
from '“y grand-nephew subject to his pay- 

Indiet on ac- “ ing to his brothers I think there are two of them one hun- 
count, since “ dred pounds each during their lives or only fifty pounds I 
“ mean yearly in case such debt does not exceed eight tho«- 
SldSlMimen. “ pounds Sterling or that his two brothers shall be enti- 
ed previous to “ tied to one-fourth part of the yearly interest at 5 per cent, 
the day sped- on whatever the sum or debt may be owing by Belljield 
“ estate.” 

By another codicil, dated the 23d ai March, 1793, the testa¬ 
tor taking notice of the above bequest goes on as follows: 

“ 3 d, In page 7th I mve all the debt which shaU be owing by 
“ the latu John Crawjurd of Bellfield estate at the Ist of Janu- 
“ ary 1794 which I now alter to the 1 st of January 1796 sub- 
“ ject to the said eldest son of the said Alexander Innes now 
“ Thomas Innes to whom that debt is given on his jpaying to 
his two brothers one-fourth part of me interest 01 the sum 
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debt may happen to be at my death at the rate of 5 per 
during the lives of both or oti^ one of such brothers.” 

I’^i- testator died on the 14th of January^ 1795. 

’i "^on the bill of Thomas Innes^ against the executors, two 
somis were made: 1st, that the plaintiff became entitled to the 
lebt bequeathed to him upon the testator’s death; 2dly, that 
^ iie Court should be of opinion, he was not entitled to the 
\elt until the 1st of yanuary^ 1796, the executors had by undue 
hnagement with the executor of Crawfurd^ who was the bro- 
•thr of one of them, for the purpose of disappointing the 
f ilntiff’s legacy in favour of the residuary legatees, dimin- 
\ \sd the debt at the 1st of January^ 1796. By a decree made 
|ane Rolls in June^ 1799, various inquiries were directed as 
^ the amount of the debt at the death of the testator, and 
had been remitted on account between that period and 
. tlst of January^ 1796. 

X he Master’s report stated, that the debt at the death of the 
testator was 15,405/. 2^. Aid. exclusive of judgments, to the 
amount of 3855/. 8s. lOd. According to the usual course of 
dealing the balance upon the 1st of yanuary^ 1796, would have 
been 14,517/. 16^. 3d. besides judgments: and no part of the 
■ sum of 3000/. which the executors upon the 31st of December., 
1795, carried to the credit of the debt, would have been so 
carried, if the testator had lived to 1796. The report then 
stated a correspondence between the executor of Innes and the 
executor of Crarwfurd; in which the latter was directed to con¬ 
sign over to the former the whole crop within the year 1795, 
and to avoid drawing bills until after the 1st of yanuary., 1796; 
stating the purpose to be to vary the amount of the debt by an 
acceleration of payment on account of the difference it will 
make in favour of the residuary legatees. In consequence of 
those directions credit was taken for the 3000/. the net proceeds 
of the crop of 1794, on account of the Bellfield estate. The 
t report then stated the accounts, the state of the debt, and the 
f application of the produce of the estate for several years. 

Exceptions were taken by the defendant to the report. 

Mr. Piggott., 3Ir. Romilly^ and Mr, W. Agar., for the excep¬ 
tions. 

' Mr. Alexander, and Mr. Cullen, for the report, upon the first 
\ ^int insisted upon the case of Hutcheon v. Mannington, (a) 
« and the wisdom of the rule established in that case, confining 
the time to the death of the testator; and for that purpose even 
rejecting positive words, rather than leave it to the manage¬ 
ment of executors to ascertain the amount. 

** The Master of the Rolls .—^The words of the first codicil 
create no doubt as to the time, at which the principal legatee 
should take his legacy; ihe period, at which it was ^tended 
that he should take the debt, being evidently the first of fa- 
nuary, 1794; which by the subsequent codicil is altered to the 

r® J Ante, vol. i. 366. Gatkell v. Bktrman, ante, 159. Sitwell v. Bernard, Post, 
{p. 520.i 
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1801. 1st of January^ ir96. That is all, that can properly be 
Vk'vni; to be a question of construction. It is contended, that no p. \ 
Inhss ment was made from August to the Istof January^ 1796. On 

y* the other hand it is insisted, that a diminution took plar^ '^n 

iTcuu. interval: the executors contending, that the consignment 
of sugars made in the intermediate time by the managers to 
the executors is to be taken as a diminution of the debt oifet 
and above all the charges. The plaintiff contends, that no jart 
of that was to be carried over, until the actual balance i^as 
ascertained. If the receipt of a consignment has never ben) 
considered as a payment, how can it be so considered in li; ^ 
case ? The question is, I admit, whether there was an aaai 
payment. Clearly there was no actual payment. Thereas 
no sum upon the 1st of January^ or at any other time, \ch 
could have been handed over. The executor, if he haden 
called on for that purpose, would have refused to hanger 
the mon^y; and would have said, he was under accept'’/ js 
for more than that. It is said, that, if a bankruptcy had nap- 
pened, the property could not have been got out of the hands 
of the consignee: no; for there would have been a lien. Upon 
the whole the testator must be taken to have intended the debt, 
as it stood upon the 1st of January^ 1796, and the amount to 
be ascertained without any regard to the amount of the con¬ 
signments in 1795; and therefore it is to be taken, as it stood 
upon the 10th of August j 1795. 


[ 464 ] 

R„Lr.s. INNES V. MITCHELL. 


JV'ov. 12. 16. 

Bequest of WILLIAM JNNES^ having by his will given several annui- 
an annuity of (Jes, and directed the mode of payment by investing a conve- 
ureV*.^^and by a codicil, dated the 20th of yune^ 1790, made 

her children, the following bequest: 

to be paid out “ I give to Mrs. Janet Innes., relict of my late nephew Alex- 
of the gener^ « ander Innes., two hundred pounds per annum., for the use of 
is convenient ‘‘ herself and children, which annuity is to be paid out of my 
to the execu- “ general effects until it is convenient to my executrix and exe- 
tors to invest « cutors to invest five thousand pounds in the funds in lieu 
^ 1^8 iiTlieu ** thereof for her and their use, and to the longest liver of he- * 
thereof for her “ ^°d her children, subject to an equal division of the interest 
and their use, “ while more than one of them alive.” 

and to the The testator died in January ^ 1795. The bill was filed in 
aubfect to an 1799, by Janet Innes and her three children against 

equal division the executors; praying, that the defendants m^ be decreed 
of the interest, to invest the said sum of 50001. in satisfaction oi the bequest, 

* oI^aTiv plaintiff interest thereon since the time they 

held an^nnui- have hqd^ assets in their hands sufficient to satisfy the same ; 
ty, not an ab- the plaintiff, Janet Innes., submitting to allow what she had re¬ 
solute legacy, ceived in respect of the annuity of 200/. that an inquiry may 
be directed, to ascertain, when they received such assets ; and 
an account of the personal estate; and in case the Court shs^l 
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of opinion, that the plaintiffs are not absolutely entitied to 1801 . 
the said 5000/. that they may be declared entitled to the in- \yv\j 
/terest thereof during their lives, and the life of the survivor Ihhxs 
of them, &c. »• 

The defendant, the acting executor, by his answer stated, 
that he is unable to set forth, whether the personal estate will 
be sufficient to pay the legacy claimed by tne bill ; unless it is 
to be preferred to common pecuniary legacies. 

Mr. Alexander.^ and Mr. Cullen^ for the pkantiffe. —^TTie first 
consideration is, whether this is an absolute legacy of 5000/. The 
expression, “ until it is convenient'’ in this codicil can receive no 
other construction than this: as soon as the e:iecutors have [ 465 ] 
received clear assets applicable to the discharge of the legacy. 

The second point is, whether this continues to be a mere an¬ 
nuity, or whether the legatees are not entitled to the interest 
of the 5000/. during their joint lives; and the survivor to take 
the capital of tne whole. The latter part of the clause, “ sub- 
“ ject to an equal division of the interest, while more than one 
“ of them alive,” upon which it will be contended, that they are 
not to have any interest in the principal, will not detract from 
the prior absolute gift. 

‘ Mr. Homilly^ and Mr. Leach, for the defendant. —The ques¬ 
tion is, whether the principal or the interest only of SOOOl. is 
given. The use is clearly applied only to the interest; to an 
annuity, as long as it is in the shape of annuity, without a capi¬ 
tal, and the interest of the capital, when that capital is invested. 

The same direction is given as to the annuity to his wife and 
the other annuities; that a particular part of his property shall 
be set apart for the payment of that particular annuity. If 
these plaintiffs were entitled to the SOOOl. immediately, of 
what use is the direction, that it shall go to the longest liver 
of them? The annuity of 200/. is the substantive gift: the 
will then directs, out of what fund that is to come: the sub¬ 
sequent words are mere limitations of the gift. That construc¬ 
tion is sensible and consistent: the other supposes a second 
substantive gift. Then suppose, the mother had died the day 
after the testator, the consequence would have been, that the 
children would have had nothing, till the 5000/. was invested. 

Mr. Alexander, in reply. —^'Fhe other parts of the will as to 
thp other annuities do not apply: the continuance of those an¬ 
nuities being distinctly expressed, and the words of this be¬ 
quest having a contrary import, the inference is directly the 
reverse. How can tliis be a continuance of the same annuity ? 

The case put of the death of the mother, before the 5000/. 

' -should be produced, and the consequence, that the children 
would be unprovided for, are not material. These dispositions 
are in a very inaccurate instrument: but I do not conceive 
that consequenfce would follow. The children would notwith¬ 
standing her death be entitled to the annuity, until the other 
provision should be made. 

-- [ #466 3 

* The Master of the Roller— Jx is very difficult to form any de- JVow. 16 . 
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cisive opinion upon a codicil so verjr obscurely penned: but I, 
am inclined to tnink, it was not the intention of the testator to 
give a principal sum, but only to secure an annuity. It is a 
mode taken by the testator in many parts of his will; giving 
annuities; and directing the mode in which they shall be paid. 
The difference here is, that 5000/. is directed to be invested m 
lieu thereof; but still for the same purpose, I apprehend; and 
the only difference between this and the other bequests is, that 
in the others the expression is a convenient sum: in this a 
specific sum is mentioned: but it is evident upon the whole, 
the testator did not mean to convert the annuity at a given 
period into a legacy of a specific sum ; but intended, that it 
should continue as annuity during the lives of the legatees; 
and the survivor of them should receive the whole interest; 
and, till there is a survivor, all the legatees shall receive the 
whole annuity among them. 


JYow. 19. 


RIGBY V. M‘NAMARA. 


A person, UNDER a decree for the sale of estates, Charles Mills pur- 
ing'the bid"' chased for 2200/. Thomas Ellis obtained an order to open the 
dings has oc- biddings upon the usual terms, paying the costs and making a 
camoned are- deposit of 500/. Upon the resale Mills was again declared the 
Sdcmble'ad- purchaser for 3200/. A motion was made by Ellis, that 
vance, though the deposit of 500/. might be repaid to him, and, on the ground 
not himself of the benefit to the estate from his bidding, that he might be 

*he purchMcr, allowed his costs of the order of resale and paying in the de¬ 
ls not entitled .. i « 

posit. 

Mr. Stratford, for the parties entitled to the money, opposed 
this as to the costs, on the ground that this was a speculation, 
which failed; that he opened the biddings for the benefit of 
himself, not of the estate ; and the failure of that speculation 
did not entitle him to the costs. 


to costs. 


The Lord Chancellor refused the motion as to the costs; 
observing, that the costs were in the nature of a premium paid 
by him for the opportunity of bidding. 
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THE bill prayed a specific performance of a parol agree- Bin for spe* 
ment made in October, 1 r96, to grant a lease for twenty-one perform- 
years of premises in TVales to the plaintiff, with the usual and aCTe^eirt^to* 
customary covenants of the neighbourhood, and an injunction g^nt a farm 
to restrain the defendant from bringing an ejectment: the tease with the 
plaintiff having taken possession under the agreement. On the 
answer coming in, the defendant obtained an order to dissolve na™teof^the" 
the injunction, unless cause. neighbour- 

The defendant by his answer stated, that he never meant or “d an 
promised to ^ant a lease without a covenant to prevent assign- preve*nt'an^° 
ing without license. He does not believe, the plaintiff laid out ejectment; 
any money farther than a tenant would be obliged to do for the plaintiff 
raising crops, and which must have been repaiA The plain- 
tiff committed wilful, extravagant waste upon the premises; upon^thTan- 
permitting them to become impoverished for want of expend- swer, stating 
ing the produce and manure; having sold all the hay and corn j the insolvency 
and having during his occupation, without consent, cut timber, 
grubbed up hedges, and laid fields, before separated, together, „„8 breaches 
and taken down out-honses, and sold the lead. About Michael- of the agree- 
ma.<t, 1799, he sold off his cattle and stock; discharged his ser- during 
vants ; and left nothing upon the premises. He was arrested seMion"Vthe 
for 128/. arrears of rent due at Lady Day, 1800; and the de- ruin of tlie es- 
fendant from compassion liberated him upon giving a promis- tate, die in- 
sory note for part; upon which note he was again arrested; was 

and he afterwards discharged the debt. TSm. ™ 

The answer farther stated, that the defendant neglected to ing to give 
sow barley from inability to buy seed; that great part of the judgment in 
cattle in the farm yard was not his own; that he has set the 
premises ; and a few months ago he left his residence ; and is and srtd^'n* 
gone with his family to reside at Liverpool; trying to get into the cause fop 
some sort of business; and is supported in the litigation by term, 
his brother; and that the premises are going to decay. The Slnfo ® 
answer farther suggested the defendant’s belief, that the plain- Court. De- 
tiff is in insolvent circumstances; * and stated several circum- fendant also 
stances in support of that allegation, showing, that he was in 

great distress. to assign, that 

Mr. Romilly, and Mr. Benyon,for the plaintiff, showed cause is the subject 
against dissolving the injunction. of inquiry as 

The whole contest is, whether this covenant ought to be in- 
- serted as a usual covenant; for it is admitted, that an agree- bourhood. (1) 
ment partly executed has taken place; the answer stating, that [ #468 ] 
the plaintiff entered into possession in pursuance of it. Inde¬ 
pendent of thfe breaches of covenant, if the cause was.ath’jar- 
ing, there would be no difficulty in decreeing a specific per¬ 
formance. Without contending, after the doubt expressed by 


J (1) See the note to Pym v. Blackburn, ante, Tol. id. p. 34.} 
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your Lordship upon that point, (a) that the mere admission of 
the agreement by the answer takes the case out of the statute, 
(b) this case is clearly out of it, the agreement being part-per¬ 
formed by taking possession; which is not an equivocal act. 
The question then is, whether the possession shall be changed, 
before the subject comes to be finally sifted upon evidence. 
As in Williams v. Cheney^(c) if the plaintiff should be willing 
to take a lease with the covenant, a specific performance would 
be decreed. 

With respect to the breaches of covenant, stated by the an¬ 
swer, the time is not specified; though it is generally intima¬ 
ted, that they took place prior to 1799; and then they were 
afterwards waived; for the answer states, that the plaintiff was 
arrested for rent due at Lady Day-, 1800. If the defendant, 
knowing that these acts had been committed, waived them by 
receipt of rent, he cannot afterwards say they were a forfeiture 
in Equity. The rule is the same in Equity as at Law. 

Mr, Lloydy Mr. Richards^ and Mr. Pemberton^ for the de~ 
fendant^—^ht injunction ought to be dissolved. This is entirely 
in the sound discretion of the Court. If upon the answer, which 
must be take** to be true, the Court finds, that continuing the 
tenant in possession will ruin the estate, and that he is quite in¬ 
competent to perform the covenants, under the circumstances, 
the change of possession cannot be a real injury to the plainuif. 
It has never been determined, that the mere entry in pursu¬ 
ance of a parol agreement is sufficient without something 
else; as money laid out. The contest is now, merely, whether 
there is to be a covenant not to assign. With respect to that 
the later decisions in the Exchequer and before Lord Rosslyn 
in opposition to Henderson v. Hay^ (a) before Lord Thurlow^ 
are, that such a covenant is a usual covenant: Folkingham v. 
Croft, {b) The defendant swears, he never intended or pro¬ 
mised to grant a lease without such a covenant. Though it is 
admitted that the plaintiff took possession under an agreement 
for a lease for twenty-one years, if any circumstance happens, 
that renders him incapable of fulfilling his part of the con¬ 
tract, or that would be a sufficient ground for an ejectment, 
the other party cannot be compelled to grant a lease. In Wil^ 
lingham v. Joyce, (c)\t was held, upon great consideration, 
that if a man, after entering into a contract of this nature, com¬ 
mitted a felony, or became manifestly insolvent, the Court 
would not enforce the contract; and that is a very sound de¬ 
termination. The same doctrine was held in Brooke v. 
Hewitt, (d) In panting a term for so long a time the Court 
will, as matter of sound discretion, see whether the tenant is 
in a situation to perform his engagements. Granting a lease 
or continuing the plaintiff in possession of the premises under 
the circumstances disclosed by the answer will produce irre- 

Ca) •tnie 37, in Cooth v. Jackson, 

("cj Ante, vol. iii. 59. 
fb) ^Anatr.TQO, 

CdJ Ante, Tol. iii. 253. 
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,'parable injury. On the other hand, honr can he he injured by 
chan^ng the possession: neither he nor his family being in 
'the actual occupation ? He has abandoned the possession; and 
underlet; which with notice of the dispute as to the covenant 
he ought' not to have done: but it was from mere necessity. 
Several other circumstances show complete insolvency. Will 
the Court give such a tenant to any man 1 Enough appears to 
show, that the bill must be dismissed; and if so, for what 
purpose is the possession to be continued, except to give him 
an opportunity of totally dismantling the premises ? The in- 
convenience would not be near so considerable, if, the pos¬ 
session being now given to the plaintiff, a specific performance 
should be afterwards decreed. 

Mr, RomiU^y in reply ,—^The question now is as to continu¬ 
ing the plaintiff in possession. In Willingham v. Joyce, not¬ 
withstanding the facts that were stated. Lord Rosslun con¬ 
tinued the injunction. The defendant knew the plaintiff had 
been a trader at Manchester, and had become a bankrupt; 
which is no reason. The facts stated by the answer are in¬ 
consistent ; and the Court cannot say, the plaintiff is incapa¬ 
ble of disproving it. In many cases, mere possession in pur- 
' suance of the agreement has been held sufficient. Wills v. 
Stradling. (a) No ejectment has been yet brought. Though 
changing the possession will not be an injury personally to 
the plaintiff, it will be to the under-tenant; who will have his 
remedy against the plaintiff. 
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Lord Chancellor. —The length, to which the Court has in 
fact dispensed with the statute, makes it very difficult to be 
sure of deciding correctly upon these motions for injunctions; 
for it is exceedingly difficult in this stage of the cause to col¬ 
lect, what of necessity the Court will do, when the proofs 
come before it; giving due attention to the decisions that have 
been made in equity upon the statute. It is clear upon the 
plaintiff’s statement, that the lease must have been in the na¬ 
ture of a husbandry lease; under which the land was to be 
fairly dealt with. He does not bring forward a dispute upon 
that: but he says, that under this agreement he was to be at 
liberty to assign; and that in pursuance of the agreement he 
entered into possession. The defendant states a perfectly dif¬ 
ferent agp'eement; that the tenant was not to be at liberty to 
assign; that the agreement was for a lease for twenty-one 
years, with the usual and customary covenants of the neigh¬ 
bourhood ; and he contends, that a covenant not to assign, 
and, I apprehend, he means underletting also, is a usual and 
customary covenant of the neighbourhood. It is said, that if Whether 
the defendant admits, that possession was taken in pursuance 
of the agreenient, that takes it out of the statute. Tha if sion taken un-' 

der the agreement, takes the case out of the statute of frauds, where it is not clear what the 
agreement was, Query. The court endeavours to collect what arc the terms. 
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1801. may have that effect in cases where it appears what the agreer 
ment was, may be clear: but non constat, that it has, whei're 
Boahohah that does not appear. At the same time unquestionably the* 
Court has gone a great way upon that. In a case, that came 
from Mahon in Torkshtre, possession having been delivered in 
pursuance of a parol agreement, and a dispute arising upon 
[ 4^1 ] the terms of the agreement, Lord Thurlow thought proper to 
send it to the Master upon the ground of the possession being 
delivered to inquire, what the agreement was. The difficulty 
there was in ascertaining that. The Master decided as well 
as he could; and then ^e cause came before Lord Rosslyn 
upon farther directions; who certainly seemed to think. Lord 
Thurlow had gone a great way; and either drove them to a 
compromise; or refused to go on with the decree upon the 
principle on which it was made. 

The CTeat difficulty in this case will be upon the admissi¬ 
bility oi evidence; for a parol agreement with liberty to assign 
is perfectly different from the agreement admitted by the de¬ 
fendant ; which is an agreement under the covenants for the 
management and enjoyment, which the usage of that neigh¬ 
bourhood wruld infuse into such a lease ; and when the de¬ 
fendant admits, that in pursuance of the agreement, meaning 
that, in his answer, possession was taken, he does not admit, 
that it was taken in pursuance of the agreement stated by the 
bill: nor do 1 know, that the plaintiff has tendered a case, upon 
which, attending to what is denied by the answer, consistent¬ 
ly with the provisions of the statute, it is competent to intro¬ 
duce the proofs: but it is not inconsistent, that, if the Court 
has the means of finding out the customary covenants, they 
may not prohibit assigning; and if they do, that they may not 
prohibit underletting. Perhaps, if it was res Integra, the 
soundest rule would be, that, if the party leaves it so uncertain, 
the agreement is not taken out of the statute sufficiently to ad¬ 
mit of being enforced: but in all the cases in equity the Court 
has at least endeavoured to collect, if they could, what were 
the terms the parties have referred to. Upon the nature of the 
agreement therefore it is impossible in this stage of the cause 
to dissolve the injunction. Williams v. Cheney does not amount 
to much ; for, adverting to the terms of the contract, the Mas¬ 
ter of the Rolls said, it was only an agreement, that if the p^r- 
ty could grant a lease, he would; and he does not say, what 
he would have done, if it had been an absolute covenant. But 
I do not go upon the point as to assigning or underletting; 
which must be the subject of inquiry as to the usual and custo¬ 
mary covenants of the neighbourhood. Upon the other part 
of the case, taking the agreement to be such as the plaintiff 
says it is, and looking to the defendants account of the plain- 
[ 472 ] tiff’s conduct, recollecting also, that his conduct is now only 
to be collected from the answer, certainly in this stage 1 do 
not think it right to dissolve the injunction. On the other 
hand, the answer must be taken to be true upon this applica¬ 
tion ; particularly regarding the consequence of changing the 
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.possession; and looking accurately to the mischief the de- 1801. 
ffndant may sustain from not changing it. The article having 
provided, that the estate should be possessed in a husbandlike Boabsius 
manner, under covenants calculated to give it its proper value 
during tKe whole lease, if after five years, from 1796 to 1801, ******* 

the tenant has so misused the land, that it may be difficult to 
recover the value it would have had, if properly possessed, 
during the remainder of the term, it would be extraordinary 
to say, it is fit to give the tenant the execution of the contract, 
merely to give him the chance of trying to restore it; and if 
he has plainly violated his contract, it will be very difficult to 
persuade me at the end of five years to grant him a lease, the 
covenants of which it is demonstrable he would have broken, 
if it had b'‘en granted to him before. 1 do not think, the 
waiver by receipt of the rent prevents the defendant from de¬ 
siring the Court not to put him in the power of such a tenant 
hereafter. Without going through all the circumstances, which 
are certainly very strongly stated in the answer, it is impossi¬ 
ble not to say, this is not a very favourable case for the tenant 
prima facie. I do not say, he is to be bound by the answer: 
but it is wholesome to take care not to uphold the injunction 
but upon terms, which will secure to the defendant the whole 
benefit he could have, if the injunction was not sustained. An 
ejectment has not been brought. The Grand Sessions will not 
be till Easter. If therefore he will undertake to give judgment 
in the ejectment without putting the defendant to expense, and 
go to commission, and set down the cause for hearing next 
Term, then, if the bill shall be dismissed, possession will be 
given without a trial; and if the bill should be sustained, no exe¬ 
cution shall issue. 

Liberty was given to amend the bill by stating an offer by 
the defendant in November^ 1800, just before the bill was filed, 
to execute a lease. The rent was ordered to be paid into 
Court. The injunction was afterwards dissolved without op¬ 
position. 


WALKER V. WETHERELL. [ 473 ] 

UoAM. 

THE decree made in this cause, upon a bill for an account ceneralriile, 
against executors, directed the usual reference to the Master, that a trustee 
to inquire, what was proper to be allowed for the infants dur- sM* of 
ing their minority, and who had maintained them. in 

Upon the Master’s report it appeared, that the fortunes ofyponthe capi- 
the children did not amount to more than 300/. each^ Their tal in- 

mother after the father’s death married one of the executors; sfortune, 
who claimed before the Master sums considerably pceeding 
the interest of dieir respective fortunes for their maintenance, 
education, and advancement. The Master having allowed the 
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1801. claim, exceptions were taken to the report by- the plaintiffs, thf* 
surviving cnildren. 

Waiku Mr. IJoyd, Mr. Richards, Mr. Sutton, and Mr. Raynsford, in 
support of the exceptions. is no case, in which an exe<- 
ETaEuu. pm-pj. been allowed to go beyond the interest of an infant’s 
fortune in maintenance. In Davies v. Austen, (a) a very fa> 
vourable case, the rule of the Court prevailed against it. The 
executor ought to apply to the Court for the purpose of any 
advance beyond the interest. These allowances are very un« 
equal: to one only 701. to another 241/. 

Mr. Romilly, and Mr. Hart, for the defendant.'—This de¬ 
fendant married the mother of the plaintiffs, when they were 
very young; took them into his family; and placed them out 
in the world; taking one into his business; and they now 
complain, t'lat he has not maintained them as paupers in a 
workhouse. There is no such strict rule upon this subject. 
In general, certainly the income only is to be applied for 
maintenance: but where more has been necessarily paid, as in 
this instance, the Court has never said, the executor has done 
wrong, and shall lose the whole. It would be a mischievous 
rule, that in no case a guardian shall allow more than the in¬ 
terest for maintenance; and that the moment the parent dies, 

[ 474 ] the children are to be reduced to perhaps 10/. a-year for main¬ 
tenance and education. In this case there has been no extra¬ 
vagance. The sum of 241/. allowed for one of the children 
was the amount of the fee upon placing him with a surgeon, 
and the other expenses incident to that situation. The child, 
for whom 70/. only was allowed, died an infant; and the plain¬ 
tiffs representing her have the benefit of all the savings. 

The Master of the Rolls —^This objection on the part of the 
plaintiffs is rather ungracious; for from the sums stated by 
the Master, there is no reason to apprehend great waste or 
negligence; and there would be more solid reason for com¬ 
plaint, if he had kept them in that situation, in which they 
must have been, if maintained upon the interest of their for¬ 
tune only. But my impression is, that the rule has been never 
to permit trustees of uieir own authority to break in upon the 
’i he c^on-t capital. I am not aware, that the Court has ever sanctioned 
Tciy rarely baa that conduct in a trustee. It very rarely has occurred, that the 
on^e M itoi itself has broke in upon the capital for the mere puf- 

foT the mere maintenance; though frequently for the purpose of 

pui^ose of putting the child out in life: but as to mere msuntenance, I 
^nteiunce, doubt it, even upon a petition presented. It is a great mis- 
^ fortune, if the capital is so small as not to leave a comfortable. 
•dvanMment. maintenance and education: but what can the Court do ? 

But, whatever might be done upon particular circumstances, 
it is impossible to sanction a trustee in breaking in upon the 
capital. 'There are no particular circumstances in this instance 
upon the one side or the other. It is not shown, that there 
were expectations of fortune, which made it necessary to pro- 

fuj Jnite,vtA, i. 247. Lee v. Bniim,ante, vol. iv.362. 
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,iride a suitable education. The capital might be exhausted in 
a*few years. On the other hand, no particular extravagance 
• upon me part of the executor appears. On the contrary, ap¬ 
plications were made to him by some of the executors, stating, 
that the children could not live upon the interest. This claim 
is therefore ungracious: hut it is better, that an individual 
should suffer a hardship, than that a general rule of the Court 
should be broken through in a point, that would endanger the 
interests of all children. The Report therefore must be re¬ 
viewed in that part, which allows the defendant these sums. 

Exceptions allowed. 


1801. 

Walkeb 

V. 


AUSTEN n. HALSEY. [ 475 ] 

JVbv. 2. 20. 

ROBERT A USTENy being seised and possessed of freehold, Charge of le- 
copyhold, leasehold, and personal estates, and having surren- •’y 
dered the copyhold estates to the use of his will, by his will, ^ fund "rising 
dated the 26th of December^ 1796, and duly executed to pass from the accu- 
real estates, after directions for erecting a monument and some mulation of 
small legacies for charitable purposes and to servants, gave to fi^^*dividendsi 
his dear children Frances and Elizabeth the sum of 3000/. a and interest, 
piece, in case they attain their respective ages of twenty-one The other 
years: but if either should die before she should attain her age 
of twenty-one years, then he directed, that the legacy of her^g^j^g^j. 
so dying should go to the survivor ; but if both should die be- whether the ’ 
fore that age, then the whole should lapse, and be wholly void, real estate was 
He gave to Elizabeth Franklyn the sum of 1000/. and he Je-‘^'“rg^dbyim- 
sired his trustees to pay and allow such sum as they in their words, which 
discretion should think proper or necessary for and towards couldbeother- 
ihe maintenance and education of his children out of the rents wiw satisfied, 
and profits, interest and dividends, of his real and personal whether the 
estate. Then, after giving his trustees 100/. each, he gave, will ifirecting 
devised, and bequeathed, all and every his manors, messuages, an estate to be 
lands, tenements, tithes, and hereditaments, freehold, copy- ^^g“|gj'„ 
hold, and leasehold, (not in settlement,) and over which he had gnthe testa"^* 
any power of disposition, and not thereinbefore disposed of, tor’s son wiUi 
and also the reversion in fee of his real estates in the county remainders 
ot Surrey^ which are in settlement, and also all and every part Sle testato^ 
of his personal estate of what nature or kind soever, not there- lerwards con- 
by before disposed of, (except his large diamond ring, his tracted, and 
books, manuscripts, pictures, drawings, medals, and coins,) puiehase- 
unto Henry Halsey^ Lannoy Richard Coussmaker, and William ^een*pwd^out 
Bray, their heirs, executors, and administrators, according to ot'tlie personal 
the different nature and quality of his said estates respectively, estate under a 
in trust to convey and assign the same real and persjonal es- wuTfor that^ 
tales respectively and all the savings and increase'thereof, purpose, the 
unto his son Henry Edward Austen, his heirs, executors, and legatees by 
administrators, for ever, when and so soon as he should attain 

benefit of the vendor’s lien upon the estate for the purchase-money. 

VoL. Vr. 48 
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his age of twenty-one years, or marry before that age with' 
the previous consent and approbation of his guardian or guar¬ 
dians, or the major part oi them then living: but in case he 
should marry before that age without such consent, t)ie testa¬ 
tor * directed the said trustees immediately on such marriage, 
to convey, settle, and assure, all and every part of his said 
freehold and copyhold estates to the use of his said son for 
his life: remainder to trustees to preserve contingent remain¬ 
ders ; remainder to the first and every other ^on of the body 
of his said son successively in tail general; and in default of 
such issue, to the use of the first and every other daughter of 
the body of his said son successively in tail general; and in 
default of such issue, or if his said son should die under the 
age of twentv-one, without having been married, then in trust 
to convey, settle, and assure, all his said freehold and copy- 
hold estates to his, (the testator's,) daughter Frances^ her heirs 
and assigns for ever, in case she should attain the age of 
twenty-three years, or marry before that time with such con¬ 
sent as aforesaid: but if she should marry before that time 
w'ithout such consent, then he directed his said trustees imme¬ 
diately on su^h marriage to convey, settle, and assure, his said 
freehold and copyhold estates to the use of his said daughter 
Frances for her life, with similar remainders in strict settle¬ 
ment to her sons and daughters successively in tail general, 
as before limited with respect to his son: and in default of 
such issue, or in case Frances should die under the age of 
twenty-three without having been married, then with similar 
remainders in favour of his other daughter Elizabeth and her 
children ; and if she should die under the age of twenty-three 
without having been married, then to the use of his trustee 
William Bray^ his heirs and assigns for ever; and in case his 
said son should not attain the age of twenty-one, or marry be¬ 
fore that age with such consent and approbation as aforesaid, 
then he directed his said trustees to convey and make over 
his said leasehold estates and all and every other part of his 
personal estate above devised to them, together with all the 
savings and accumulations, that should be made from the pro¬ 
duce of his real and personal estate, as aforesaid, after pay¬ 
ment of legacies and tne purchase-money therein after directed, 
unto his said daughters in equal shares and proportions; each 
such share to be an interest vested in and divided and deli¬ 
vered to them respectively, when and so soon as they should 
respectively attain the age of twenty-three years or marry be¬ 
fore that time witii the previous consent of their guardians as 
aforesaid: but if either of them die before the age of twenty- 
three, or marry before that age without such consent, then 
he gave her part or share to her sister, if she attain the age 
of twenty-three years, or marry under that age with such con¬ 
sent ; and if neither of them attain the age of twenty-three, or 
marry under that age with such consent, then he gave both 
such parts or shares to such grandchild of him, (the testator,) 
ty either of his aforesaid daughters as should at the death of 
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^Vthe survivor of them be entitled to the possession of his afore¬ 
said real estates under and by virtue of that his will; and if 
,* there should be no such grandchildf then he gave both such 
shares to the person or persons, who at the death of the sur¬ 
vivor of his said daughters should under the devises aforesaid 
be entitled to his aforesaid real estates. 

The testator then taking notice, that certain estates in the 
county of Surrey^ settled previously to his marriage, would 
descend to his two daughters as tenants in common in failure 
of his issue male, in case his son should die under the age of 
twenty-one without leaving issue, and both his daughters 
should be then living, gave to Elizabeth Austen^ or, in case of 
her death under twenty-one, to the person or persons entitled 
to her share in his settled estates the sum of 2000/. over and 
above the value of her, his, or their share in the settled estates, 
on conveying such share to his daughter Frances ; to be settled 
to such uses, (or such of them as should be then capable of 
taking effect,) as above declared of his unsettled estates; and 
he directed, that his trustees should purchase such share of 
Elizabeth or her heirs in the said estates in settlement in man¬ 
ner therein directed; and that such purchase-money should be 
paid out of the trust monies then in the hands of his trustees 
tinder the trusts aforesaid; and he directed, that his said trus¬ 
tees and the survivor, and his heirs, executors, and adminis¬ 
trators, should place out all the savings arising or to arise from 
the rents, issues, and produce, of his said real and personal 
estate, until his said son or eldest or only daughter or some 
other person or persons should be entitled to a conveyance 
and assignment and delivery thereof by virtue of the direc¬ 
tions aforesaid, on mortgages. 

The testator then, after me usual clauses of indemnity to his 
trustees, directed, that his diamond ring and all his books, 
manuscripts, pictures, drawings, medals, and coins, should be 
considered as !ieir looms, and go with his mansion house at 
Shalford to his children and their issue in manner above limit¬ 
ed ; provided, that no person taking an estate tail by purchase 
in his said real estate under the limitations aforesaid should 
be entitled to the absolute interest in the said chattels, unless 
he or she should attain the age of twenty-one, or die under 
that ag^ leaving issue: but if all his children should die with¬ 
out issue, as aforesaid, then he gave and devised his said ring, 

E tinted books, pictures, and drawings, to William Bray^ and 
is manuscript books, medals, and coins, to the British Mu¬ 
seum, except duplicates of medals and coins; which he gave 
to William Bray. Then after some farther directions upon that 
subject he gave the guardianship of his said children to his 
trustees until their respective ages of twenty-one years ; and 
directed, that* if any of the trustees should die during thr mi¬ 
nority of his said child or children, such child or children 
should be made wards of the Court of Chancery. Then giving 
legacies of 100/. each to the wife of Halsey and the wife of 
doussmakeff he appointed his trustees executors. 


1801 . 

Avnsx 

V. 

lLa.«KT. 


[ ■trs ] 



478 


Gases in Chancery. 


1801. 

Acbtsh 

V. 

HilBET. 


[479] 


The will did not contain any disposition of real estate pre-^. 
vious to the general devise to the trustees. 

By a codicil, dated the 1st of November^ 1797, duly executed 
for passing real estates, the testator reciting, that the trustees 
of Mr» Webb had proposed to sell to him the estate, called 
Titing-, in Surrey^ in case of his death before he should have 
completed the purchase, directed his trustees and executors 
and the survivor, &c. to make or complete such purchase as 
soon as might be, and to settle the said estate, inrhen purchased, 
to the uses in his will directed concerning his other estates ; 
and he gave them power to apply his personal estate to that 
purpose. 

The testator, on the 2d of November^ 1797, contracted for the 
purchase of the estate mentioned in the codicil at the price of 
7000/. and the timber to be paid for at a valuation. The next 
day the testator died; leaving his son and heir about the age 
of thirteen, his daughter Frances about nineteen, and Elizabeth 
fifteen. The trustees with the produce of the sale of a lease¬ 
hold house and part of the personal estate completed the pur¬ 
chase ; and paid the debts and the small legacies: but the per¬ 
sonal estate ^eing so far exhausted as not to be equal to the 
other legacies, the bill was filed on behalf of the two daughters 
against their brother and the trustees; praying, that the will 
may be established, and the trusts performed; an account and 
application of the personal estate; that the plaintiff's legacies 
may be secured; and, in case the personal estate applicable to 
the payment of the legacies shall be insufficient, that the defi¬ 
ciency may be made good out of the rents and profits, interest 
and dividends, of the real and personal estate, and the savings 
and accumulations thereof, until the defendant Austen shall be 
entitled to have the possession delivered to him according to 
the will; and in case all such funds aforesaid as are applicable 
to the payment of the legacies shall fall short, and be found 
insufficient, then that the real estates devised by the will and 
codicil may be declared well charged with the payment of the 
legacies; and that the deficiency may be raised out of the real 
estate; that the contract for the purchase of the estate, called 
Titing^ may be completed; and the purchase-money paid out 
of the testator’s leasehold and persoiuil estates specifically be¬ 
queathed, and not from the otner personal estate; in order 
that the personal estate may be applied in payment of the le¬ 
gacies ; mat the allowance for maintenance may be directed 
to be taken wholly from the rents of the freehold and copyhold 
estates only; and that the residue of such rents, and the inte¬ 
rest of the clear residue of the personal estate, and all savings 
and accumulations of the real and personal estates, and the 
income and produce thereof, until fhe defendant Austen shall 
be endtlqd to have the possession delivered to him according 
to the will, may be appropriated and applied to the payment 
of the legacies; and tnat the assets may be marshalled accord¬ 
ing : and that a proper maintenance may be directed, &c. 
Ine trustees by their answer stated, that the person^ estate 
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,^ad been so far exhausted by the payment of the debts and 
funeral expenses, and the purchase of the estate, called Titiriff, 

* ^hat the remainder will not be sufficient to pay the legacies, 
unless the printed and manuscript books and medals shall be 
sold; or unless the defendants shall be authorized to pay for 
the maintenance out of the rents and profits of the freehold 
and copyhold estates, and to apply the surplus of the rents and 
profits thereof with the rents of a leasehold house and the inte¬ 
rest and produce of the other parts of the personal estate and 
the accumulations thereof in payment of the legacies. 

The cause came on for farmer directions. By the Master^s 
report it appeared, that the personal estate was deficient, in 
consequence of the circumstances stated by the answer: but 
that the accumulation of the rents and profits, interest and 
dividends, would be sufficient to answer the legacies. 

Mr. Mansfield.^ and Mr. Hall^ for the plaint^s .—ITpon the 
question, out of what fund the deficiency of the personal es¬ 
tate is to be answered, first as to the general charge, every 
thing contained in the previous part of the will may be consi¬ 
dered a disposition both of the real and the personal estate to the 
. amount of the charge ; and the devisee takes only the residue. 
That construction is not too great a strain. If a legacy was 
given, and then all the residue not before disposed of, and 
nothing but that legacy was before disposed of, and there was 
no personal estate : that would be held a real devise of so much 
of the estate as would answer the amount of that legacy. By 
this will both real and personal estates are given in the same 
sentence; and the accumulation from the real and personal 
estates is given over in one event expressly subject to legacies. 

Upon the other question, there is a great difference in mar¬ 
shalling against an estate descended and an estate devised. 
This is the case of an estate descended. A devise can operate 
only upon the estates the testator actually has at the date of 
the will; and m this instance the testator according to the 
words of the statute, faj had not the land either by a legal or 
an equitable title. In Langford v. Pitt(b) it was decided, that 
an estate contracted for after the date of the will cannot pass 
by the will. Then, where one party has a right to resort to 
two funds, and the other has one only, the Court marshals ; 
making an arrangement, that will provide for the payment of 
every claimant. The vendor of this estate had a right in equity 
to resort to the estate sold for the payment of his purchase- 
money. If any difference arises from taking a security for his 
money, none was taken in this case. That the vendor has such 
right is proved by Chapman v. Tanners (c) and even the cir¬ 
cumstance of taking a security has been held not to destroy 
the right. L9rd Hardwicke did the same thing in effect in 
Follexfen v. Moore^ (d)z perplexed case; and in Waikef v. ^res~ 
wicky (a) the case of a ship, his lordship lays down the same 

J 32 ffen. 8. c. I, 34 Len. 8. c. S. fb) 2 P. WilL 629. 
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1801. doctrine as to land; which is followed by Lord LoughborougH- 
in Blackburn v. Gregson; (b) where bonds were taken, and part 
Acbtm of the money was paid. At the death of this testator no par^ 
of the purchase-money was paid ; and no security whatsoever 
“***• taken. Unless a republication took place after the contract 

the will could not dispose of this estate, llierefore this is a 
descended estate; and the claim of marshalling is made against 
the heir. If there is a right to resort to two funds, there is no 
difference, by what title, whether legal or equitable; and there 
are cases of legacies charged upon land, which being paid out 
of the personal estate gave the common legatees a right upon 
the real estate: Masters v. Masters, {c) The Court will strug¬ 
gle against such an accident as this. This testator had as much 
intention, tl it the legacies should be paid, as to give the de¬ 
vised estates. 

Mr, Romilly^ and Mr. Neivboltj for the defendant., the son .— 
As to a general charge, it is impossible to imply such an in¬ 
tention upon this will. Besides, there is something to satisfy 
the words “ not therein before disposed ofviz. the direction, 
that the maintenance and education shall come out of the rents 
and profits, &c. The words relied on occur only upon the 
disposition in the event of the son dying under twenty-one, 
and not having married before that age with consent; and then 
the word “ legacies” may be referred to the personal estate. 
But it might be the intention, that in that event these legacies 
should be paid out of the accumulation: an intention not im¬ 
probable, upon the supposition, that the real estate was to go 
to other persons than his son: b’'t it does not follow, that the 
testator intended that charge against his son. 

The other question is the only one of any difficulty. It is 
said, this is a case of marshalling against an heir, because the 
contract for the purchase of this estate was made after the 
will: but can there be a doubt, that the codicil directing his 
executors to apply his personal estate in that purchase and to 
settle the purchased estate upon his heir at law is a disposi¬ 
tion to take effect ? A testator may direct, that a thing may 
482 1 be purchased and given to a legatee: as in all cases, where a 
legacy is said to be of quantity, and not specific. So he may 
direct stock to be purchased. This must therefore be consi¬ 
dered marshalling against a devisee; and it is settled by many 
decisions, that there can be no marshalling as between a legatee 
and a specific devisee: Clifton v. Burt fa) Forrester v. Lord 
Leigh, (b) Both are equally objects of bounty. This testator 
has expressly directed his personal estate to be applied in 
purchasing this real estate, to be settled on his son. 1 do not 
know, that the doctrine of marshalling has ever been applied 
against an heir in a case of this kind There is a material 
distinction between the common cases of marshalling by the 
equity of this Court and a case of this species: the testatoi 
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/poking forward to his situation as purchaser of this estate, 
ahd directing the application between those, who are to take. 

* PoHexfen v. Moore is a very complicated case, and difficult to 
follow: but Lord Hardwicke seems to say, that equity subsists 
only between the vendor and vendee; and does not extend to 
a third person. The decision does not quite agree with that. 

The disappointment of a legatee is a case, that always hap> 
pens, where there is a disposition of property without ascer¬ 
taining what it is. It is impossible for the Court to go upon 
such a ground. 

Upon the face of the will there is no intention to charge the 
real estate with the legacies; and it is impossible to give the 
legatees a right to have this estate, specifically directed to be 
purchased end settled, sold again. 

Mr. Mansfield., in reply. —It is objected, that the provision 
for the payment of the legacies out of any fund arising from 
the real estate is to be found only in one part of this will: but 
that shows, the testator thought he had charged both funds. 

The expression “ after payment of legacies” supposes a prece¬ 
dent charge ; and shows, the testator thought that fund liable 
. to pay the legacies, though not expressly charged by him. 
Though this direction as to the accumulation is expressed 
only in the event of the death of the son and the daughters 
taking the estate, the testator must be supposed to have the 
same intention as to all of them, that the accumulation should 
be laid out in the same manner: that is, minus the legacies. 

As to the other question, it is said, such an equity has never 
been raised between a devisee and a legatee. This is not the 
law of this Court. Where a mortgage upon a devised estate 
has been satisfied out of the personal estate, that shall not 
defeat a legacy, (uj A mortgage constitutes a lien: a bond 
does not; and therefore there is a distinction. But there is 
no difference as to marshalling between legal and equitable 
liens. 

Lord Chancellor, stating the will, delivered his opinion. AW 
There are three points: 1st, Whether the deficiency of the 
personal estate to answer the legacies is to be made good out 
of the fund arising from the accumulation of the real and per- 
s«nal estate: 2dly, Whether the legacies are charged upon the 
real estate: 3dly, If not, whether the legatees can stand in the 
place of the vendor of the estate, directed by the codicil to be 
purchased, in respect of his lien upon the estate for his pur- 
chase-money. 

Upon the question, whether the legacies are charged upon 
the bulk of the real estate, it would be going farther than any 
of the cases has yet gone, to say, that they are charged. 

Where a child would be unprovided for, one is afraid the 
inclination to struggle for that construcuon; for it is struggle: 

foj Oficoi V. Mead, 1 /*. Will. 693. See 1 P. Will 680, other cases col. 
lected in Mr. Cox’* note to Clifton v. Bwt. Hamilton v. Worley, ante, vol. ii. 
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1801. but no case has gone the length of determining, that word^ 
ivhich are capable of being otherwise satisfied, as these ard;, 

Avsnor would amount to such a charge by implication. I have a pri- 
V* vate persuasion, that the testator thought, these legacies were 
charged; but I cannot act upon it. 

Upon the next question, whether, supposing the legacies 
are not charged upon the real estate, this purchased estate 
may by circuity be made answerable to the legacies, Pollexfen 
V. Moore is the only case, cited: but without that authority I 
consider it clearly settled, that the vendor has a lien for the 
purchase-money, while the estate is in the hands of the ven¬ 
dee: 1 except the case, where upon the contract evidently 
that lien by implication was not intended to be reserved. 

[ 484 ] That is in equity very like a charge; and the cases of mar¬ 
shalling seem to have gone this length; that where there is a 
charge upon an estate descended, a legatee shall stand in the 
place of the person having that charge, resorting to the per¬ 
sonal estate; and 1 do not think a power to apply the per¬ 
sonal estate, which is all that is given by this codicil, amounts 
to a command, leaving no discretion to the trustees. There 
is a difficult/ here from the circumstance, that the estate 
purchased has not descended, but is devised; and there is a 
difference in marshalling as to that. In this instance it is de¬ 
vised to the heir with many remainders over. It may be 
found difficult for the legatees by means of this circuity to 
find a fund for payment. 

But I shall give no opinion upon that; for the savings be¬ 
ing sufficient with the bulk of the personal estate to pay the 
legacies, according to the true meaning of this will those 
savings are the fund. In a case, that has not happened, it is 
quite clear, they are the fund: viz. the case of the son dying, 
before he takes the bulk of the savings. As to die daughters, 
one might live to take the fund two years after the death of 
the other, who might have attained the age of twenty-one, 
and have become entided to the legacy. So both the daughters 
might die, before either became entided to that fund of the 
savings; which in that case is given over to others. Upon 
the whole will 1 am of opinion, the testator meant the same 
in the case, that has happened, as in that clause; that whoever 
takes that fund shall take it subject to the legacies. Tlw: 
rents, and profits, interest and dividends, are made one joint 
fund for the maintenance; and if it is taken out of the per¬ 
sonal estate, 1 must suppose, he meant, that if his daughters 
should die, having attained the age of twenty-one, and re¬ 
ceived maintenance out of the personal estate, there must 
have been an account against the accumulation of the real 
estate, to apportion it; to the intent of reserving die interest 
of the personal estate for die capital of the legacies. Though 
the same words “ after payment of legacies” are not in the 
clause giving the savings to the son, as they are in those giv¬ 
ing them to the daughters, yet, attending to the other clause, 
and taking the three passages together, the legacies are to 
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out of that fund of the savings, if they are sufficient; as 
mey are. 

' * Therefore declare accordingly; but I give no opinion, whe¬ 

ther the legacies are a charge upon the real estate, or could be 
worked up to that effect by marshalling. 


1801. 

AuBTXir 

V. 

Halret. 

[ ♦ 485 ] 


TWOGOOD V. SWANSTON. 


JYov. 21. 


THIS cause arose out of the bankruptcy of Mills, Warring'- A bankntpt 
ton, and Swanston; the accounts in which were ®*tremely 
complicated: but the result was a surplus after paying 20s. in has a right to 
the pound, ^a) Swanston, the surviving bankrupt, being dis- an inspection 
satisfied, presented a petition in the cause; the object of which respect of 
was to be at liberty to surcharge and falsify the accounts ; in-^nd^^Lord 
eluding those settled by the Commissioners, before the bill Chancellor 
was filed. The petition stated some errors; which were ad- will take care, 
mitted. 

Mr. Mansfield, and Mr. Cox, in support of the petition, said, Bi,aii havp jus. 

that the common practice of passing accounts before the Com- tice: but in 

missioners is for the assignees to prove them upon their oath case the 

merely; but the Commissioners do not examine into them, un- 

, * not permittea 

less particular objections are pointed out. to surcharge 

and falsify in 

Lord Chancellor. —In this case, as it frequently 
it was necessary for the Lord Chancellor, sitting in bankrupt- settled 
cy, to call in aid his general jurisdiction. 'Fhere is no doubt, by the Com- 
that under the general direction of the statutes relative to missioners 
bankruptcy, to take due order of the bankrupt’s estate, a duly 'j 

arises to the bankrupt as well as to the creditors; not for the bJe*wr(!r spe- 
purpose of enabling him to harass them, but for the purpose cificslly point- 
of doing him justice, and particularly of informing him, what out by a 
creditors have demands upon his estate; and the Chancellor wculd*bc^*”" 
must give him the benefit of an inspection, and at his instance rectified, 
as well as that of the assignees. The interest of the creditors 
makes the account settled by the Commissioners an account 
of very high character ; for they have an interest to shut out [ 486 j 
every one they can. But it does sometimes happen, that there 
ig»a surplus to come to the bankrupt; and if that is foreseen 
by the creditors, it is well known, they are quite indifferent 
beyond the 20s. in the pound; and to say the bankrupt is not 
to have an opportunity of examining into such questions would 
be great injustice. Therefore pending the Commission there 
might be many applications, that ought to be complied with 
by the Commissioners; and at the conclusion the Chancellor 
will fail in lal^ng due order as to the bankrupt’s estate, unless 

faj In consequence of that interest was given upon such debts as either up¬ 
on the face of the security yr by force of the contract carried interest See £x 
parte Jtforrit, ante, vol. i. 132. Ear parte Champion. Ex parte Hankey, 3 Bro. C. 

C. 436. 504. In Ex pnrtc MilU, ante, 295, those orders by Lord Thurleto v/ne, 
upon a rehearing, amnned by Lord Boulyn. 

VoL. VI. 49 
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he has pending that administration secured at the close of ijt', 
the means of doing full justice to the bankrupt. If the bank* 
rupt is not pending the Commission to have an inspection, that 
he may know, who is, and who is not, to be admitted a credi¬ 
tor, how is it possible, that he should not at the close of the 
concern ? Otherwise it follows of necessity, that the assignees 
must pay dividends according to the order of the Com¬ 
missioners, whether right or improvidendy made. If the bank¬ 
rupt can at the close of the Commission show, they were im¬ 
provident, what is the Court to do ? Is the assignee to be per¬ 
sonally answerable, having paid under the order of the Com¬ 
missioners ? If such a case could be raised against assignees, 
is it possible to raise such a case against a surviving assignee^ 
He represents the estate in all points, to which justice requires 
that he should represent it; but if all of them paid these divi¬ 
dends wrongfully, is the bankrupt, or are the creditors, by a 
short petition to establish that equity only against the sur¬ 
viving assignee, and to make him pay all ; taking his remedy 
as he can, against the representatives of those, who are dead ? 
As to errors in the account, the question is not to be discussed 
against the i irviviug assignee alone, but in a case bringing 
all parties forward, and furnishing questions of equity to be 
decided upon all the circumstances. It cannot be got at in 
this way. 

Then as to surcharging and falsifying, there is a clear dis¬ 
tinction between the accounts previous and subsequent to 1789. 
The rule of the Court as to surcharging and falsifying certain¬ 
ly is to state error enough upon the bill to show, there is reason 
lor it. He proves some of those errors ; and gets a decree. It 
is said here, they have proved an error of 150/. anodier of 100/. 
and are likely to prove another as to 260/. I pass over an¬ 
other error; as it is matter of the subsequent account, and 
matter of exception. That is the rule : but I must recollect 
this case; and looking at it as at the time of the bill fled, it 
was an account settled in the administration of bankruptcy, as 
to dividends paid; with regard to which it would be monstrous 
to permit the bankrupt under these circumstances to surcharge 
and falsify, or to charge the assignees. It is an account set¬ 
tled under the authority of the Chancellor, and in the view of 
the Commissioners; and it is proved by affidavit, that to»a 
certain degree Swamton had an intercourse with the estate 
during the commission. I do not say, palpable errors are not 
to be set right: but for the benefit of all parties I will not let 
them go into the Master’s Office for the chance of finding 
errors. The Master would be trying questions upon a great 
number of items, which he would not be intended by the 
Chancellor to try. Therefore, the party undertaking, that 
Swanston shall have credit for these sums, there is no reason 
to send it to the Master at all; for all the rest is open to eX' 
ception: but if Swamton can by a short petition state, what 
items ought to be expunged upon clear grounds, 1 do not say, 
I would not hear him: but it is not right with regard to Ips 
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^signee, if after having passed his accounts in this way be- 1801. 
fore the commissioners, I should send him to an account to 
•the extent, to which that obtains in the Master’s Office. I Twooood 
shall give no costs in such a case. I think it quite enough v. 
merely to give permission to make an application to the Court, Swakhtoi*. 
as to such items as he can specifically point out. 

The petition was dismissed upon an undertaking to give up 
the sum of 150/. &c. admitted to be errors, and subject to ex¬ 
ceptions as to the subsequent account. 


ANGERSTEIN v. HUNT. 

PREVIOUSLY to the vacation an injunction had been 
granted to restrain the defendant from ploughing up a rabbit- 
warren further than was necessary for the sustenance of the 
rabbits. 

Mr. Romilly., for the plaintiff.^ moved, that the defendants 
should show cause, why he should not stand committed for 
breach of the injunction; upon affidavits that he had ploughed 
up thirty acres; and was proceeding further. 

Lord Chancellor. —It is not the practice in this Court for 
a man to show cause, why he should not stand committed. 
The motion ought to be, that he shall stand committed for 
breach of the injunction; and it ought to be made upon per¬ 
sonal service upon him, that the Court will be moved for that 
purpose. Where the injunction is to do a thing, the course is 
to move for an order, that he shall do it by a particular day, 
or stand committed. But this is not to do a thing. The pro¬ 
per mode therefore will be to serve him with notice, that the 
Court will be moved, that he shall stand committed. 


CAFFREY w. DARBY. 

• 

JAMES CAFFRET^ being possessed of a public house in 
St. Gileses, as assignee of a lease for twenty-five years from 
Lady Day^ 1786, at the yearly rent of 60/. died; having by his 
will bequeathed to his wife all and every thing he was the^n 
possessed of, and all monies due to him for the sole use of his 
wife and children. Administration with the will annexed was 
granted to his widow; who took possession of the stock in trade, 
and carried on the business. 


[ 488 ] 
JVov. 21. 
Upon brciirh 
of an injiiiic* 
tioii restrain¬ 
ing an act llie 
proper cotirse 
is pc-rsonal ser¬ 
vice of notice 
of motion, tliat 
the defendant 
shall stand 
committed: 
not the prac¬ 
tice to move, 
that he shall 
show cause, 
why he shall 
not stand com¬ 
mitted. 

Where the 
injunction is to 
do a thing the 
course is to 
n.ovc, tliat 
he shall do it 
by a particular 
day, or stand 
committed. 

Hulls. 
j^ov. 11. ir. 

23. 

Tnistcc.s 
charged with 
a loss occa¬ 
sioned by 
their negli¬ 
gence, though 
without any 
corrupt mo¬ 
tive. The 
costs followed 
of course. (1) 


{(1) See Gray v. Thompson, 1 Johns. Cba. Bep. 82. Osgood y. Franklin, 2 Johns. Cha.Rcp« 
* 28.1 
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^ indentures, dated the 11th of July^ 1789, reciting, that An*^ 
Caffrey was desirous of making a provision for her four children 
♦ to the extent of the property, which her late husband died, 
possessed of; that a marriage was agreed on between .her and 
Peter Priest; and in order to secure the provision intended it 
was agreed, that the lease, the stock in trade, and effects and 
household goods, which Ann Caffrey was then in possession 
of, and which were the property of her late husband, should 
be assigned and made over to John Darby William Bedells; 
Ann Caffrey^ with the consent of Priest^ assigned all her estate 
in the premises, with the lease, and all the stock in trade, 
household goods, and all other goods and chattels, the pro> 
perty of her late husband, to Darby and Bedells^ their exe¬ 
cutors, &c. ipon trust, that they should stand possessed 
thereof as a security for raising the sum of 800/. to be applied 
and disposed of, as after-mentioned: that is to say: as soon 
as said 800/. or^ny part thereof should be raised by sale of 
said premises or some part thereof, or by the payment of 
Priest to the trustees, the same were to be from time to time 
invested in the public funds or upon mortgage, the security 
to be approved by the trustees, or the survivor, his executors, 
&c. in their names ; upon trust that they. Darby and Bedells, 
and the survivor, &c. should receive the dividends or interest 
arising from said 800/. or so much thereof as should from 
time to time be invested as aforesaid ; and after the receipt 
thereof pay the same into the hands of the said Ann, for and 
during her natural life, to and for her sole use and benefit; 
whose receipts alone notwithstanding her coverture should 
from time to time be good and sufficient discharges; to the 
intent, that the same should not be at the disposal of or sub¬ 
ject or liable to the control, debts, forfeitures, or engagements 
of said Peter Priest or any after taken husband, but only at 
her own separate disposal; and from and after the raising and 
investing said 800/. as aforesaid, then upon trust to transfer 
said premises unto Peter Priest, his executors, &c. for his 
own benefit; and as to the said 800/. so to be raised and in¬ 
vested as aforesaid, from and after the decease of said Ann 
upon further trust, that the trustees should pay the interest 
and produce of said 800/. or such part thereof as should be 
invested, as aforesaid, in and about the maintenance and edu-** 
cation of her said children in such manner as the trustees 
should think most proper, until James Caffrey should attain 
the age of twenty-one, and Ann, Catherine, and Elizabeth 
Caffrey, should attain that age, or be married; and then that 
they, the trustees, should pay and transfer said 800/. or so 
much thereof as should be so invested as aforesaid, to and 
among the said children, in equal shaies and proportions, to 
the son at \he age of twenty-one, and to the daugnters at that 
age or marriage, which should first happen; with a provision 
for survivorship among them in the events specified; and if 
all of them should die in the lifetime of their mother without 
leaving issue, then upon trust to pay or transfer the same unto' 
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tPsier Priestf his executors, &c. Provided, that so long as 1801. 
^ Ater Priest or his assigns should pay into the hands of the Cnrv/ 

• trustees not less than 100/. a-year, which was to be invested Caffbjet 
in Government or other good securities upon the trusts afore- '"* 
said, in part of said 800/. so agreed to be invested, until the 

whole of said 800/. should be invested upon the trusts and for 
the purposes aforesaid, it should be lawful for said Peter 
Priest to possess, occupy and enjoy, said premises thereby 
assigned, and to make use of the stock in trade, household 
goods, and effects; so that a stock of equal worth of said 
Peter Priest was kept up; which together with the other estate 
would be sufficient to answer said 800/. or such part thereof 
as might not be invested upon the trusts aforesaid. 

The marriage took place soon afterwards; and Priest took 
possession of the house, stock in trade, furniture, and effects, 
mentioned in the indentures, and continued to carry or the bu¬ 
siness from July^ 1789, till the 11th of July^ Darify had 
received from him on the 28th of yuncy 1791, oRccount of the 
trusts of the settlement, 100/. by different payments; and on 
the l9th of JIfayy 1792, the further sum of 100/. also by diffcr- 

• ent payments; and on the 30th of yu/yy 1793, 50/. more; 
which sum of 250/. was the whole that was received on ac¬ 
count of the trust. In 1797, Priest became insolvent; and on 
the 9th of yulyy 1797, being two days before the last instal¬ 
ment ought to have been paid, the trustees took possession, 
and on the next day Priest absconded, and a commission of 
bankruptcy soon afterwards issued against him. The assignee 
under the commission disputing the right of the trustees, it 
was agreed, that the premises should be sold without preju¬ 
dice. The trustees accordingly proceeded to a sale of the 
house; which produced 405/. The assignee under the com¬ 
mission received 445/. 18s. by the sale of the household goods, 
fixtures, and stock in trade; and the household goods and fix¬ 
tures having been valued at 276/. 12s. Sd. the trustees brought 

an action against the assignee for so much of that sum as [ 491 ] 
would, with the other sums received by them on account of 
the trust, make up the sum of 800/. Under that action all 
matters in question between the parties were referred to ar¬ 
bitration ; and the arbitrator by his award, dated the 1st of 
U^oembery 1798, decided, that the plaintiffs at law had no 
cause of action. On the 3d of Novembery the first and final 
dividend of 8«. in the pound was made under the Commis¬ 
sion : but the trustees made no claim. The bankrupt obtained 
his certificate. 

In Michaelmas Term the trustees applied to the Court of 
King's Bench by motion to set aside the award; which motion 
was refused, {a) ^ 

The bill was filed on behalf of the children; praying, that 
the trustees may be decreed to transfer the stock purchased 
with the trust fund to the Accountant-General, on account of 


faJ Darby y. Smith, 8 Term Jlep. 82. 
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1801. what they had received under the trust; and that they may>^' 
charged with the deficiency. 

CAnaxT The trustees by their answer stated, that between yuly^ 1793, 

and July, 1797, they at various times applied to Priest and his 
”* wife to make further payments; but they alleged, that from 
the pressure of the times, which had considerably decreased 
their business, they were not able from their profits to make 
the payments according to the settlement; but that although 
they were not making a profit so as to make further payments, 
yet they maintained, clothed, and educated, the plaintiffs; and 
were not incurring any debt; nor taking any other than the 
usual credit to cariy on their business; and the defendants 
always understood from them, that the persons they dealt with 
were acquainted with the settlement; and the defendant Ann 
Priest frequently desired the defendants not to pursue any ad¬ 
verse measures; for it would be the ruin of herself and her 
children, we^jjjkhey compelled to quit the house and business, 
as the plaintiW were maintained and educated out of the pro¬ 
fits of the business. 

The ansv’^er further stated, that Peter Priest assigned as a 
further reason for not being able to make further payments, 
[ 492 ] that he had been imposed upon by his wife as to the property; 

being obliged to pay a debt of 145/. with which he was unac¬ 
quainted at the date of the settlement. 

The defendants submitted, that the legality of the award 
still remains open ; and that it is bad upon the face of it; pro¬ 
ceeding upon the ground of the statute 2l5t Jam. 1. c. 19. s, 
10 & 11, operating upon the property; and that being advised 
that the award had proceeded upon a mistake of the law, and 
was therefore illegal, they did not conceive themselves enti¬ 
tled to prove any debt under the Commission, and therefore 
did not apply ; and between the date of the award and the di¬ 
vidend they had no opportunity of applying to set aside the 
award. They stated, that they had no fraudulent intention, 
and acted to the best of their judgment; and they claimed to 
be allowed the costs they paid under the award, the expenses 
of the sale; and Darby^ who was the attorney, who had ad¬ 
vised and prepared the settlement, claimed the amount of his 
bill on that account. 

Mr. Piggott., Mr, Romilly^ and Mr. Wynne^for the plainti]fs^ 
and Mr. Wingfield^ for the assignees of the bankrupt^ defendants^ 
in the same interest, admitted, that the trustees had no bad 
motive; but insisted, that they must be answerable for the 
loss to the trust fund. 

Mr. Richards, and Mr. Cooke, for the defendants, the trustees. 
•—The fair intention of these trustees is admitted; that they 
were nqt influenced by any corruption or motive of ^in to 
themselves. The Court will dieretore feel satisfaction, if they 
can avoid making a decree against them., It would be a deci¬ 
sion of great importance; that trustees without any benefit 
are to be made answerable, when they have conducted them¬ 
selves to the best of their judgment in the fair execution ‘of 
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^idieir trust. T^e nature of the subject of this trust, the busi- 1801, 

* ne^s of a public house, must be considered. It would have 

• been a breach of trust in them to have sold the property upon Caffeu 
ftiilure of payment of the instalments. This was in the nature 

of a mortgage certainly. Is the trustee of a mortgage neglect- 
i^ to enter upon a failure of paying the interest, to be liable, 
merely because by an accident the property is destroyed, as by 
a superior title ? These trustees acted having no- [ 493 ] 

thing in view but the good of the family; and during part of 
the time it was for the good of the family; and the loss arose 
by act of law, a bankruptcy. In such a case trustees have never 
been charged as for wilful default. Supposing the point of law 
was doubtful, they cannot be charged for not knowing it. Opi¬ 
nions were g’ven in their favour upon that point. It was cer¬ 
tainly a question of considerable doubt. If they had not per¬ 
mitted the husband to use the property, they would have acted 
directly against the spirit, though according to the letter of 
their trust. This case is analogous to that of trustees putting 
money in the hands of a banker. A fair and honourable dis¬ 
cretion was exercised according to the verj’^ spirit of the deed. 

The decision of the arbitrators and of the Court of King’s 

■ Bench is very capable of being resisted; and it may very well 
be argued, that this case does not fall within the statute of 
James 1st. foj The case in the King’s Bench met with little 
argument; and may be considered a hasty decision. Ex parte 
Marsh^(b) and Viner v. Cadell^{c) are against it. They had no 
time between the date of the award and the dividend to make 
a claim under the Commission; and their claim, if they had 
made it, could not have been admitted; for claiming the goods 
themselves they could not have been admitted to prove a debt. 

The plaintiffs are still entitled to follow the property in the 
Lands of the assignees; who must stand in the situation of 
the bankrupt. But they were in fact aware of the settlement 
and the claims under it. 

As to the deductions claimed by the trustees, they are clear¬ 
ly entitled to their expenses, the costs of the action, though 
unsuccessful; unless it could be shown, that it was wantonly 
brought. If the Court goes the length now desired, it will 
add another difficulty to those, which make it almost impossi- 
bk to procure trustees to act. 

pir. Piggott, in reply.—Viner v. Cadell is unquestionably 
right j and clearly distinguishable from the determination in 
the Court of King’s Bench upon this case. There was no 
transaction changing the property. These arrears were very 
considerable in so short a time. I admit, there was no corrupt 
motive; but are trustees for infants to permit arrears to [ 494 ] 
accrue for ajength of time? Can it grow better? What is 
called an accident must have been foreseen as an inevi ^ble 
consequence of permitting him to be in arrear, and that arrear 
increasing. I adnrit, when the event, the bankruptcy, hap- 


frtj 21 Jam. 1. c. 19. s. 10,11. 
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pened, they did the best they could in the situation, in which 
they had placed the property. 

The Master of the Rolls. —^The question is, whether the loss 
arising from the deficiency of this trust fund is to be borne by 
the infants, or to be piade good by the trustees. The car.e 
arises upon a conveyance from Ann Caffrey to the trustees: but 
the real transaction was a sale of this property to the husband 
for 800/. payable by instalments; the last instalment payable 
in 1797’. It appears, the whole of the property sold for more 
than 800/. but as it was found, the trustees were not entitled 
to the sum, for which the furniture and other effects sold, the 
deficiency is considerable. It is contended for the trustees, 
that thougl undoubtedly there was originally property sufficient 
to answer the 800/. and though a loss has now taken place, so 
that they cannot receive the amount in value of that property, 
it was lost by means for which under the circumstances they 
are not responsible. First, it is obvious, they say, it could 
not be intended, they should proceed rigorously to enforce 
payment of each sum of 100/. as it became due; for so long 
as the security they had taken remained good the 800/. would 
be forthcoming; and they had only to look to that: the wife 
was to look to the interest. It was therefore in nature of a 
mortgage ; and, as in the common case, it is not to be expect¬ 
ed, that they were to have enforced it at die precise day; that 
it would have been disadvantageous to the children them¬ 
selves to have proceeded rigorously year by year to enforce 
payment of the instalments; for the children were maintained 
by him. There is also some evidence of intreaties by the wife, 
that her husband might not be pressed. Then they say, it 
appears, that by their delay in getting in the money no loss 
has been sustained ; for the loss was not occasioned by that; 
and but for the decision in the Court of King’s Bench, the 
property would have been ultimately sufficient for the pur¬ 
poses of the trust; and the loss was occasioned by the deci¬ 
sion of a very doubtful question of law; and it is hard to make 
them responsible for that. 

On the other hand it is to be considered, that this was mo¬ 
ney payable by instalments; not a sum to be paid at once, as a 
mortgage is; and secured too, partly, upon an estate daily di¬ 
minishing in value; a short lease, for twenty-five years, com¬ 
mencing in 1786; also upon a sort of property very uncertain 
in its nature; for it must be entirely in the custody of the per¬ 
son having the possession of the house, furniture, &c. From 
diese two considerations, the diminishing value of the property, 
and the mode of payment by instalments, I am of opinion, the 
trustees were not justified in any great indulgences the person, 
if not positively bound, holding the property under a condi¬ 
tion ; lor it was evident, that his inability would be constantly 
augmenting. If he was unable to pay the first instalment, he 
must be still less able to pay the sums accumulated from per¬ 
mitting them to run together. The cases of payment by instal- 
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, mqnts and at once are quite different. In the latter the debtor 1801. 

^ may*" be able to pay that sum to-morrow, or next year; but the 
• ghance of receiving money by instalments depends upon its Caffhei 
being regularly received. Therefore, even though the trustees *• 
might not have been under the necessity of exacting from the 
-irt band the money on the precise day, yet they ought not to 
have given great latitude. They were hardly justifiable in per- ' 
mitting two instalments to become due ; still less three; still 
less four. But here they permit him to remain four years in 
possession without receiving a shilling. That is evidence, that 
he was not prosperous. It did not turn out as well as he ex- 
p^tecl^Jft might be supposed, that he was running in debt with 
other people. The trustees might have expected a controversy 
with the creditors. They ought therefore to have taken some 
step for the security of the infants; particularly when that is 
combined with the other circumstance, that the property was 
diminishing in value. Notwithstanding the lease sold at last 
for not much less than he was to pay, it was property naturally 
diminishing in value ; and as to the rest of the trust property 
the security was of very little value. 

• It would be very dangerous, though no fraud could be im¬ 
puted to the trustees, and no kind of interest or benefit to 
themselves was looked to, to lay down this principle; that [ 496 J 
trustees might without any responsibility act, as these did; in 
eight years, within which time the whole moneys ought to have 
been paid, receiving only 2501. and taking no step as to the re¬ 
mainder. It would be an encouragement to bad motives ; and 
it may be impossible to detect undue motives. If we get the 
length of neglect in not recovering this money by taking pos¬ 
session of the property, will they be relieved from that by the 
circumstance, that the loss has ultimately happened by some¬ 
thing, that is not a direct and immediate consequence of their 
negligence; vir. the decision of a doubtful question of law? 

Even supposing, they are right in saying, this was a very 
doubtful question, and they could not look to the possibility of 
its being so decided, yet, if they have been already guilty of 
negligence, they must be responsible for any loss in any way to 
that property; for whatever may be the immediate cause, the 
property would not have been in a situation to sustain that loss, 
ifit had not been for their negligence. If they had take pos¬ 
session of the property, it would not have been in his posses¬ 
sion. If the loss had happened by fire, lightning, or any other 
accident, that would not be an excuse for them, if guilty of 
previous negligence. That was their fault. 

The question at law was treated as an extremely nice ques¬ 
tion at the bar; and the case as an unlooked-for decision. I 
do not see how the question could have received a different 
decision. The case is very different from those which were 
cited: Ex parte 3Iarshy and Viner v. Cadell, In each of those Property 
cases the widow having the husband’s property in her posses- possessed by a 
sion, the second husband as such fell into the possession of 
* not within the Stat. 21 Jum. 1. r, 19. e. 10,11, 
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that property, of which the wife had the possession. That-is'^ 
a possession in outer droit merely. There was no room for a 
contrarj^ decision without holding, that there can be no sucl? 
thing as a possession in outer droit without making <^the pro- 
pert}^ liable under the statute. There was no fault in any per¬ 
son in leaving the property in that possession, in which it 
ought not to be. But in this case there is an assignment by 
the administratrix to the trustees ; vesting in them the legal 
propert)r. The trustees give the possession to Priest. He 
was entitled to the possession by the terms of the trust deed, 
under the proviso, so long as he continued to pay the 100/. a- 
year. He possessed not in outer droit^ but in his own rig^iit, 
under, and according to, this deed. The instant he bailed to 
pay the 100/. a-year regularly they were entitled that instant 
to take the possession from him. They leave it with him, just 
as if he had made those payments. As to all the rest of the 
world the trustees took upon them the responsibility; deal¬ 
ing, as if he had paid them. It is directly within the Act; 
leaving in his possession goods, which they might have taken 
any day o’'t of his possession. The decision in the Court of 
King’s Bench is perfectly right; and it is impossible, that 
there could be any other decision: but if it was wrong, that 
would not have altered the determination here: for, as be¬ 
tween the trustees and the bankrupt’s estate the question is 
decided and at rest; and is not to be overhauled here. 

The decree therefore must be for an account according to 
the prayer of the bill; and if there is any deficiency, the trus¬ 
tees must make it good. 

As to the allowances claimed by the trustees, even if they 
are compelled to make good the loss, particularly the costs of 
the suit with the assignees, it is a necessary consequence of 
the decision, that no costs can be given to them ; for the suit 
was made necessary by their laches; and therefore cannci; 
possibly be at the expense of the fund. They were taking the 
chance of escaping from the effect of their own negligence. 
They must bear the whole expense of that suit. As to the 
expense of the sale of the lease, which it is alleged, must have 
been incurred at all events, that depends upon the result of 
the account; for if they neglect to sell, till the property is di¬ 
minished in value, and if othemise it would nave produced 
enough both for the 800/. and the expenses of the sale, then 
they a.re not entitled; for the deficiency was the consequence 
of their laches. If any expense was incurred in the execution 
of their trust, they will be entitled to that. The costs of the 
cause must of course be given against them. 
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WILLS V. SLADE. jviw.sr. 

ELIZABETH WILLS, being entitled to the reversion or Noobjec 
in fee of an undivided moiety of a capital messuage 
and four small messuages, subject to the life estates of herself 
and her husband, and son-in-law Richard Wills, and having a may come in 
power to devise notwithstanding coverture, by her will de- me and be cn- 
vised all the messuages, tenements, moieties, lands, heredita- ‘ 
ments, and premises, with their appurtenances, so limited, 
and after the decease of Richard Wills unto all and every 
thecRTW and children of the body of Richard WiJs, lawfully 
to be begott<»n, equally to be divided between them, part and 
share alike, as tenants in common, and not as joint-tenants, 
and to the several and respective heirs of the body and bodies 
of all such child and children respectively lawfully issuing; 
and if there should be more such children than one, and one 
or more should die without issue of his, her, or their, body 
ur bodies, then and so often as to the part or parts of such 
child or children so dying without issue she willed, that the 
same should remain to the use of the survivors or survi\^r of 
them as tenants in common, and to the heirs of the body of 
such survivors or survivor; with a devise over in default of 
such issue to a nephew in fee. 

After the death of Elizabeth TVills, t]|p bill was filed for a 
partition by Richard Wills and his four infant children against 
the devisees of the persons entitled to the other ^undivided 
moiety ; who had been in possession of the mansion-house; 
and also upon the death of their devisor entered into posses¬ 
sion of all the rest. 

Mr. Sutton, and Mr. Steele, for the flaintifs said, an objec¬ 
tion had been taken from the possibility of other children. 

Mr. Richards, for the defendant said, all parties were willing 
to have a partition, if it could be made. 

Lord Chancellor.— At all events you are entitled to a 
partition during the life of the tenant for life. But I think, 
this is no objection; for if so, in every case, where there is a 
settled estate with remainders to persons, who may come m [ 499 J 
esse, there never can be a partition. 

The decree was made for an account and a Commission for 
partition between the plaintiffs and defendants according to 
the prayer of the bill. 
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HOPE u. LORD CLIFDEN. 

Portion vest- gy indentures of lease and release, dated the 3d and 4th of 
of parent previous to the marriage of Eliab Breton'AtaSt 

cliild by impli- Elizabeth WolstoneholmCy in consideration of the marriage and 
cation from the of a settlement of the same date by Elizabeth Wolstoneholme of 
ment^ agaiiwt inheritance for the benefit of Eliab Breton and the 

cspresswords; issue of the marriage, and for other considerations, certain 
and a clause of real estates in the county of Northampton were conveyed to 
survivorship trustees and their heirs ; to the intent, that Mart/ Breton., 
of a”chUd, be- **^other of Eliab Breton^ should receive a rent-charge *01 400/. 
fore the por- secured bj a term of 99 years upon part of the said premises ; 
tion should be- and, subject thereto, to the use of Eliab Breton for life ; remain- 
come payable, jjgj. trustees to preserve contingent remainders ; remainder 
aiithoiities trustees tor 150 years for securing a jointure of 300/ a-year 
construed, be- to Elizabeth Woktoneholme in bar of dower; and subject thereto 
fore it should to the use of trustees, their executors, &c. for a term of 500 
c veste . years ; remainder to the first and other sons of the marriage 
in tail male ; remainder to Eliab Breton^ his heirs and assigns 
for ever. 

The trusts of the term of 500 years were declared to be, in 
case there shall be any child or children of the said Eliab Bre¬ 
ton on the body of the said Elizabeth Wolstoneholme his in¬ 
tended wife to be beg^ten living at the time of the decease 
of the said Eliab Breton or afterwards born alive other than 
such as shall be heir male of h’s body for the time being, then 
the said trustees, their executors, &c. shall and do after the 
decease of the said Eliab Breton^ but subject nevertheless and 
without prejudice to the said several annuities or yearly rent 
[ 500 ] charge of 400/. and 300/. by sale or mortgage of the said pre¬ 
mises comprised in the said term of 500 years or of a compe-- 
tent part thereof for all or any part of the said term, or by or 
out of the rents, issues, and profits, thereof in the mean time 
until such sale or mortgage can be made, or by all or any the 
ways and means aforesaid, raise and levy the sum of 5000/. of 
lawful money of Great Britain for the portion and portions of 
all and every the child and children of the said intended mar¬ 
riage other than and except an eldest or only son; to be ap¬ 
plied and disposed of in manner following: in case there shall 
be but one such child, then such child shall have the whole 
sum of 5000/. for his or her portion'; and in case there shall 
be two or more such children, then the said sum of 5000/. to 
be equally divided between or amongst them share and share 
alike: the portion or portions of such of them as shall be a 
son or sons to be paid to him or thenr. at his or their respective 
age or ages of twenty-one years; and the portion and portions 
of such of them as shall be a daughter or daughters to be paid to 
her or them at her or their respective age or ages of twenty-one 
years or day or days of her or their respective marriages which 
shall first and next happen after the decease of the said Eliab 
Breton ; and if any of ^e said youngest sons shall attain the age 
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bftwenty*one years, or any of the said daughters shall attain 1801. 
t!ie''We of twenty-one years or be married in the lifetime of 
\he sam Eliab Breton^ then the portion and portions of such Ho» 
of thenvvas shall be a daughter or daughters, younger son or *• 

younger sons, shall be paid to him, her, and them, within Cunaw. 

-liirrt months next after the decease of the said Eliab Breton^ 
unless the said Eliab Breton shall by any writing or writings 
under his hand and seal direct the same to be raised in his 
life, which it is hereby agreed and declared it shall and may 
be lawful for him to direct or appoint accordingly; so as the 
same be no prejudice to the said several rent charge of 400/. 

Jhi^^OO/. so limited to the said Mary Breton and Elizabeth 
WolstdTl^holme^ as aforesaid, or either of them. And also upor- 
this further trust; that in the mean time from and after the 
decease of the said Elizabeth Breton^ until the same portion 
or portions shall become payable, they the said trustees, their 
executors, &c. shall and do by and out of the rents, issues 
and profits, of the premises so limited to them for the said term 
of 500 years, as aforesaid, but subject nevertheless and with¬ 
out prejudice to the said several rent charge of 400/. and 300/. 

, raise, levy, and pay, such yearly sum and sums of money for [ 501 ] 
the maintenance and education of the child and children of 
the said intended marriage entitled to portions under the 
trusts of the said term, until their said portion or portions shall 
become payable, as are herein after mentioned, (that is to say:) 
in case there be but one such child, the yearly sum of fifty 
pounds, till he or she shall attain the age of twelve years; and 
from and after that age, and until his or her portion shall be¬ 
come payable, the yearly sum of one hundred pounds; and 
if there shall be two such children, the yearly sum of forty 
pounds for each of them, till they shall respectively attain 
their respective ages of twelve years; and from and after 
-their respective* ages of twelve years the yearly sum of 80/. 
a-piece ; and if there shall be three or more of such children, 
such yearly sum for each of them, until their respective por¬ 
tions shall become payable, as will amount unto and be equal 
with the interest of their respective portions after the rate of 
four pounds per centum per annum ; the said yearly sum or 
sums for maintenance to be paid at or on the feasts of Saint 
Michael the archangel, and the annunciation of the blessed 
Virgin Mary in every year by even and equal portions; the 
first payment thereof to begin and be made at or on such of 
the said feasts as shall first and next happen after the decease 
of the said Eliab Breton: Provided nevertheless, and it is 
hereby agreed and declared, that if any of the said children 
of the said intended marriage entitled to the portions under 
the trusts of the said term of five hundred years shall happen 
to die, or become an eldest or only son, before his, her, or 
their portion or portions shall become payable, then the por¬ 
tion and portions of him, her or them, so dying or becoming 
an eldest or only son, shall go, accrue and be paid, unto the 
survivors and survivor and others and other of them, when 
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1801. his, her or their, original portion or portions shall become pay^^' 
able by virtue of these presents; Provided also, that in, -as‘e 
Hurs all the children of the said marriage entitled to portioni^under 
Lord cimsK trust of the said term of five hundred years shall.die, be- • 
' fore any of their said portions shall become payable, then the 
said sum and sums of money so to be raised for such chiM 
and children, or so much thereof as shall not then be raised, 
shall not be raised, but shall cease for the benefit of the per¬ 
son and persons entitled to the reversion or remainder of the 
premises immediately expectant on the determination of the 
said term of five hundred years; and then also such sum and 
[ 502 ] sums of money as shall be then raised for or towards sunh 
portion or portions, as aforesaid, shall be paid unto the same 
person anc persons so next in reversion or remainder as 
aforesaid. 

The indentures also contained a proviso, that, if Eliab Bre¬ 
ton should in his lifetime settle, give or advance, unto, for, or 
upon, any of the children entitled to portions any sum or sums 
of money, lands, tenements, goods, or chattels, for and to¬ 
wards their advancement, preferment in marriage or other¬ 
wise, then such sums of money, or the value of such lands, 
tenements, goods, and chattels, to be received by, given to, 
or settled upon, such children, should be accounted as part, 
if less, or, if as much or more, for the whole of the portions 
provided for them, as aforesaid; unless the said Eliab Breton 
should by writing under his hand and seal signify the con- 
trar)*. 

The issue of this marriage as four children: three sons; 
JHIichael Harvey^ William^ and Eliab, and one daughter, Mary. 
The daughter attained the age of twenty-one in the life of her 
father, and married yohn Hope; by whom she had three sons. 
Mary Hope died in the life of her father; who died in Decem¬ 
ber, 1785 ; leaving his wife and three sons surviving. Michael. 
Harvey Breton, who had been in possession of the estates 
since the death of his father, died in 1798, leaving a son ; and 
Mary Breton and Elizabeth Breton, the mother and widow of 
Eliab Breton, had been dead several years. 

The bill was filed by the eldest son and administrator of 
Mary Hope; stating, that she had not been advanced by her 
father; and that her brothers William and Eliab had been ad** 
vanced by their father to a greater amount than their shares 
of the sum of 5000/. and had executed releases to their bro¬ 
ther Michael Harvey: and praying an account of what is due 
in respect of one-third of the said sum of *5000/. and that 
what shall appear due may be raised under the term. 

The defendant William Breton, the son and heir of Michael 
Harvey Breton, by his answer submitted, that the sum of 
SOOOL did not become a vested interest in any of the children 
of Eliab and Elizabeth Breton during the life of their father; 

[ SOS ] and Mary Hope having died in his life, the plaintiff is not en¬ 
titled to have any part of the said sum raised. 

jMt. Mansfield, Mr, Romilly, and Mr. Bell, for the plaintiff.'^ 
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'The single question is, whether Mrs. Hope^ who attained the 1801. 
ag^^f twenty-one, and married, lost her portion by dying in 
the life of her father. The established doctrine of this Court Hope 
Is, that^if portions are directed to be paid at the age of , ^■ 
twenty-one or the marriage of daughters, with survivorship, 
^falhswed by a provision, that if they attain those periods in 
the life of the father, the portions shall not be paid till after 
his death, yet that clause shall not prevent the vesting in his 
life. That is now become the standing rule upon Emperor v. 

Rolfe; (a) Cholmondeley v. Meyrick.^ (b) and Willis v. 'ff^llis^(c) 

Expressly recognising the preceding cases. Upon those au- 
^ll»^ities it is now fully settled, that where the time of pay- 
ment T» not, as is said in many cases, annexed to the sub¬ 
stance, and is mentioned, not on account of the person, but 
the estate, the portion is vested. In this case two periods 
are pointed out, the age of twenty-one and marriage, both 
clearly referring to the person: the third period, the death of 
the father, is mentioned with regard to the fund. The words, 
that will be principally relied on, are those, that occur in the 
beginning of the declaration of the trusts of the term; upon 
which it will be contended, that it was not the intention, that 
this portion should be raised but for children surviving their 
father. The case so provided for has not happened; for by 
an express direction the trusts were not to be performed, if 
there were no children living at his death: but there were 
children. Therefore they can only raise an inference from 
those words; providing for raising the-portions, in case there 
shall be any child or children “ living at the time of the de¬ 
cease of the said Eliab Breton or afterwards bora alive,” &c. 

That expression upon the whole settlement must be a mere 
mistake ; and it must have been intended children born in his 
life, or in due time afterwards. These words must have been 
■ used by accident. There never was such a settlement as they 
import; that as long as the father lived, there should be no 
provision for the children; and no portions, unless the}' 
should happen to survive their father; though they should 
marry and have children and grandchildren. But even upon [ 504 ] 
those words, taken strictly, the construction can only be, that 
the portions were not to be raised, if there were no children 
then living. Mrs. Hope having married in the life of her 
father, the event, upon which the survivorship accrues, did 
not according to the cases decided happen. In Woodcock v. 

'Hie Duke of Dorset, (a) the expression is, if they “ should 
“ leave at the death of the survivor any child or children 
and yet it was decided, that Lady Thanet, though she died 
in the life of her mother, was entitled to a share. The inten¬ 
tion was not stronger than upon this settlement; though de¬ 
pending upon different circumstances; for it cannat be con¬ 
ceived, the intention was, that if a child wanted a portion, 

fa) 1 Vet. 208. J 3 Bro C. C. 253, n. 

(-rj Jnte, vol. iiL 51. faj p. 504. 3 Bn. C. C. 569. 
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1801. his, her or their, original portion or portions shall become pay^*' 
able by virtue of these presents: Provided also, that in,-as‘e 
Hups all the children of the said marriage entitled to portion^ under 
Lord CuntsK trust of the said term of five hundred years shall.die, be- 

'fore any of their said portions shall become payable, then the 
said sum and sums of money so to be raised for such chiid 
and children, or so much thereof as shall not then be raised, 
shall not be raised, but shall cease for the benefit of the per¬ 
son and persons entitled to the reversion or remainder of the 
premises immediately expectant on the determination of the 
said term of five hundred years ; and then also such sum and 
[ 502 ] sums of money as shall be then raised for or towards sunk 
portion or portions, as aforesaid, shall be paid unto tliC same 
person and persons so next in reversion or remainder as 
aforesaid. 

The indentures also contained a proviso, that, if Eltab Bre¬ 
ton should in his lifetime settle, give or advance, unto, for, or 
upon, any of the children entitled to portions any sum or sums 
of money, lands, tenements, goods, or chattels, for and to¬ 
wards their advancement, preferment in marriage or other¬ 
wise, then such sums of money, or the value of such lands, 
tenements, goods, and chattels, to be received by, given to, 
or settled upon, such children, should be accounted as part, 
if less, or, it as much or more, for the whole of the portions 
provided for them, as aforesaid; unless the said Eltab Breton 
should by writing under his hand and seal signify the con- 
trar)’. 

The issue of this marriage wis four children: three sons; 
Mic/taei Harvey^ William^ and Eliah^ and one daughter, Mary. 
The daughter attained the age of twenty-one in the life of her 
father, and married John Hope; by whom she had three sons. 
Mary Hope died in the life of her father; who died in Decem¬ 
ber y 1785; leaving his wife and three sons surviving. Michael . 
Harvey Breton^ who had been in possession of the estates 
since the death of his father, died in 1798, leaving a son ; and 
Mary Breton and Elizabeth Bretony the mother and widow of 
Eltab Breton^ had been dead several years. 

The bill was filed by the eldest son and administrator of 
Mary Hope; stating, that she had not been advanced by her 
father; and that her brothers William and Eliab had been ad^ 
vanccd by their father to a greater amount than their shares 
of the sum of 5000/. and had executed releases to their bro¬ 
ther Michael Harvey; and praying an account of what is due 
in respect of one-third of the said sum of *5000/. and that 
what shall appear due may be raised under the term. 

The defendant William Breton, the son and heir of Michael 
Harvey Breton, by his answer submitted, that the sum of 
5000/. did not become a vested interest in any of the children 
of Eliah and Elizabeth Breton during the life of their father; 

[ 503 ] and Mary Hope having died in his life, the plaintiff is not en¬ 
titled to have any part of the said sum raised. 

Mr. Mansfield, Mr. Romilly, and Mr. Bell, for the plaintifi'.—t 
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/•The single question is, whether Mrs, Hope,, who attained the 1801. 

ag^^ twenty-one, and married, lost her portion by dying in 
,* the life of her father. The established doctrine of this Court Hop* 
IS, thar^if portions are directed to be paid at the age of 
twenty-one or the marriage of daughters, with survivorship, 
-..fsHttwed by a provision, diat if they attain those periods in 
the life of the father, the portions shall not be paid till after 
his death, yet that clause shall not prevent the vesting in his 
life. That is now become the standing rule upon Emperor v, 

Rolfe; {a) Cholmondeley v. Meyrick^ (b) and Willis v. Wtllis^(c) 

Expressly recognising the preceding cases. Upon those au- 
^ti iQr|tie s it is now fully settled, that where the time of pay- 
ment ■» not, as is said in many cases, annexed to the sub¬ 
stance, and is mentioned, not on account of the person, but 
the estate, the portion is vested. In this case two periods 
are pointed out, the age of twenty-one and marriage, both 
clearly referring to the person; the third period, the death of 
the father, is mentioned with regard to the fund. The words, 
that will be principally relied on, are those, that occur in the 
beginning of the declaration of the trusts of the term ; upon 
. which it will be contended, that it was not the intention, that 
this portion should be raised but for children surviving their 
father. The case so provided for has not happened; for by 
an express direction the trusts were not to be performed, if 
there were no children living at his death: but there were 
children. Therefore they can only raise an inference from 
those words ; providing for raising the portions, in case there 
shall be any child or children “ living at the time of the de¬ 
cease of the said Eliab Breton or afterwards born alive,” &c. 

That expression upon the whole settlement must be a mere 
mistake; and it must have been intended children bom in his 
life, or in due time afterwards. These words must have been 
— used by accident. There never was such a settlement as they 
import; that as long as the father lived, there should be no 
provision for the children; and no portions, unless they 
should happen to survive their father; though they should 
marry and have children and grandchildren. But even upon [ 504 ] 
those words, taken strictly, the construction can only be, that 
the portions were not to be raised, if there were no children 
then living. Mrs. Hope having married in the life of her 
father, the event, upon which the survivorship accrues, did 
not according to the cases decided happen. In Woodcock v. 

'Hie Duke of Dorset^ (a) the expression is, if they “ should 
“ leave at the death of the survivor any child or children 
and yet it was decided, that Lady Thanet^ though she died 
in the life of her mother, was entided to a share. The inten¬ 
tion was not stronger than upon this settlement; though de¬ 
pending upon different circumstances; for it cannat be con¬ 
ceived, the intention was, that if a child wanted a portion, 

) 1 Vet. 208. J 3 Svo. C. C. 253, n. 

fc ) Jlnte, vol, iiL 51. ("aj p. 504. 3 Bro, C. C. 569. 
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1801. having a family, that family should be deprived of it for the**^ 
sake of the other children, who might not want it. Sinc;^ the 

Hops determinations, in which it has been considered, tl>fit the 

, vesting of a portion is to depend upon the time, tvhen the 

uFDsw. should want it, and that the word “ payable” may be 

construed “ vested,” the Court ought to find very stK«*g 

words to justify a different construction under such circumo 
stances, a child dying and leaving a family. No such inten< 
tion can be inferred from this settlement. In the clause post¬ 
poning the payment till three months after the death of the 
father, it is not said, if such child shall be then living. In 
the provision that advancements by the father should be fjfwi- 
sidered as on account of the portions, unless he shuuid by 
writing signify the contrary, the settlement speaks of any of 
the children entitled to portions; which must be having at¬ 
tained the age of twenty-one or married; for, unless that is 
the meaning, they could have no title to the portions in his 
life. The same expression is used in the provision for sur¬ 
vivorship. 

The Solicitor<-General, Mr. Sutton., and Mr. Harvey., for the de¬ 
fendants. i’here was no vested interest under this settlement in 
any child, who did not survive the father. The intention must be 
found through the medium of the words. Though such a provi¬ 
sion may be very unusual and unreasonable, it is not illegal, or 
such as this Court will refuse to execute. Parties may provide, 
that a portion shall not be raised for the administrator of a de¬ 
ceased child. It is impossible to use more clear words to show 
[ 505 ] that intention. In the cases cited there could be no question, that 
upon the intermediate clause between the introduction and the 
proviso the portion would be vested; and the language of the 
proviso in Cholmondeley v. Meyrick is very different from this; 
for there it is, in case any should die “ before his, her, or their 
“ portions should become due or payable.” Upon any con¬ 
struction of this settlement there are events, in which the 
grandchildren would not have been entitled to the benefit of 
it. If in these cases there should be no children living, but 
all had left children, the term in that case would be determin¬ 
ed ; and there would be no right to raise any portion. If that 
was the meaning, is it very absurd to go a little further; and 
provide, that the children surviving should take the whole, ne/t 
the representatives of a deceased child ? Wingrave v. Palgrave 
(a) is very material in this view. The proviso there only re¬ 
peats at the end what was in effect expressed in the beginning 
of the settlement; that if no child should be living at the death 
of the parent, nothing should be done under the term. The 
defendant’s construction is perfectly consistent with the whole 
settlement. If all the children die, leaving children, nothing 
is to be done under the trust: if some die, then all shall accrue 
to those living at the death of the father. So, if a younger 
son becomes die eldest, his portion is to go to the others. The 
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%ame construction must be put upon that as upon the clause 1801. 
cTe^^ting the interest by death; and the plaintiff must in the 
* same\^y contend against that; but the provision is express; Mops 
and th^ntention must be admitted, that, if he became the eld- . f- 

est son, his interest as a younger son should go to the others. ° 
.i_Tii««words “ entitled to portions” in the clause respecting ad¬ 
vancements by the father do not vary the construction; for it 
cannot be denied, that a power was given to him to advance 
the portions in his life; and if he had, that would be a vested 
interest, and also put in possession ; and that clause extends 
to an advancement at any time of the child’s life. In Willis 
'^S^WIjllis the Lord Chancellor thought it very material in these 
cas^'fhfc ascertain, what would be the decision in certain 
events. The plaintiff’s construction is impossible; unless the 
introductory words are expunged; and is quite inconsistent 
with the provision, under which, if there had bc-n ten 
children, who all died in the life of the father, this sum could 
not have been raised. If one of ten children had survived, [ ^06 ] 
could the Court say, the representatives of the other nine 
would be entitled ? Such a construction, making it depend up- 
.on the event, would be preposterous. The circumstance of 
there being a child living, &c. is a condition precedent to 
raising the portion. Whether the father would leave a child 
was in uncertainty during his life. Therefore during his life 
the whole 5000/. was in contingency ; and if so, no part could 
during his life be vested in any child. The power given to 
him to direct the 5000/. to be raised during his life was for the 
purpose of enabling him to make that a vested interest, which 
otherwise would during his life be a contingent interest: but 
that power was never executed. This event of a younger child 
attaining twenty-one and dying in the life of the father proba¬ 
bly did not occur to the drawers of the settlement; and there- 
-fore was not provided for; as, upon wills particularly, there 
are many events, of which the parties had no foresight. The 
introductory words are the first thing: upon which the whole 
proceeds ; and must prevail, unless afterwards explained. In 
Wingrave v. Palgrme^ the Lord Chancellor goes much upon 
the proviso as to the term ceasing ; but the words in this set¬ 
tlement as to that leave the question just as it was ; and the 
contingency, upon which the term was to arise, has happened. 

Mr. Mamjield.f in reply .—According to the letter, the event 
in which this sum is not to be raised, has not happened. There 
is the strongest implication upon the whole of this settlement, 
that the children might become entitled to portions in the life 
of their father. If ever latitude is to be allowed to words, it 
ought upon a marriage settlement; the object of which is to 
provide for the issue. Upon the whole of this settlement taken 
together it is a provision for the issue of the marriage. 'No .w- 
gument arises from what is thrown in with respect to a younger 
son becoming the eldest; for the law of this Court would have 
produced that effect, whecher expressed, or not; and that is 
noS determined by the time of vesting; for if he became the 

VOL. VI. 51 



906 


Gases in Chancebv. 


1801. 

lioPS 

V. 

Lord CuroEir. 
t *507 ] 


[ 508 ] 


eldest son before the day of payment, he would lose his por* 

tion. Chadwick v. Doleman^ and other cases. /"" ' 

. ) 

* Lord Chancellor.— 'Though I agree with Lord*' Thur-' 
low^s expression in Woodcock v. The Duke of Dorset^ that the 
words are strong, and difficult to manage, and notwithstandi»g. 
the strength of opinion expressed by the Counsel against this 
claim, 1 feel a strong inclination at this moment in favour of 
it. It is quite clear upon all the cases, that, to get rid of the 
difficulty, the Court looking upon it as a hard thing to impute 
to a father, that he should mean, a child having attained 
twenty-one, or come to marriageable years, and formed**^ 
family, yet, because that child dies in his life, the deso^hdants 
should na> : nothing, and feeling that not to be a probable in¬ 
tention in a parent, have thought themselves at liberty to 
manage the construction of the words, as they would not in 
the case of a stranger, or upon a matter of contract, without 
any mixture of parental feeling. In Wing-rave v. Palgrave it 
is obvious, if a son had lived to the age of twenty-one, he 
might have destroyed the trust term. Of necessity therefore 
a circumstance existed, that is relied upon for the defendants 
in this case, that the claim of the daughter must have been 
contingent during the whole life of the father; as he might 
have a son. Two contingencies are expressed in that case; 
dying without an heir male, and leaving a daughter or daugh¬ 
ters ; and that from the context, which gives a clear exposi¬ 
tion, that it was not meant, having had a daughter, must mean 
at his death. In Woodcock v. The Duke of Dorset also the ex¬ 
pression is “ leave.” In the former case it was held a condi¬ 
tion precedent; because the word “ leaving” meant upon the 
context at his death; and secondly, because the term at law 
was gone; and it must have been considered by the court, as 
if never in the settlement. It was impossible therefore, that 
there could be any doubt upon that case. 

The case of Emperor v. Rolfe^ the date of which I mark, in 
1748, was very like a new decision. It seems therefore to have 
been a long time, before the court could get over the natural 
effect of words so strong and so difficult to manage. The con¬ 
struction in that case was, that the words “ grow due and pay- 
“ able” were for the benefit of the estate, and attending to tke 
motives of parental feeling, with reference to the age of twenty- 
one or marriage in the life of the parent, to secure the portion. 
There was a contingency there; at lease a contingency to de- 
vest what was vested uxUer the former words. That is cer¬ 
tainly different from this case; in which it is contended, that 
the contingency is one, that prevents the vesting, not merely 
to devest. Cholmondeley v. Meyrtcky which in the subsequent 
case of iWilHs v. Willis the Lord Chancellor cites from an 
accurate note of the settlement, was decided in 1758. A very 
material circumstance in tiiat case is, that the father might 
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• have appointed by will. It might have been argued, that 1801. . 
\Kbse, who were to take for want of appointment, were the v./v>J 

^objects of appointment. The difficulty was, that as he had Hops 

the poorer of appointing by will, the children to take could not 
be determined, till he was dead. It might therefore have been Cupdkw. 
coiTtended, that it did not mean children, unless they sur¬ 
vived ; so as to be the objects of such an appointment. But 
the case in default of appointment having actually happened, 
and a child having attained the age of twenty-one in the life 
of the parent, though the words were “ due or pavable,” 

^.^which have the same meaning as “ due and payable” In £m- 
v. Rolfe^ the Court would not be entangled with the 
other Question; but said, they were glad, the case had no', 
arisen, in wnich that argument could be pressed ; and as there 
was no appointment. Emperor v. Rolfc might be followed, 
though the child died in the life of the parent; and died, not 
before one contingency, before the portion became due, though 
before the other, its becoming payable. 

A great many cases have followed in this Court; proceed¬ 
ing upon the authority of these two. The next, that was 
, cited, is Woodcock v. The Duke of Dorset ; which is stronger 
than any other; for, if the word “ leaving” is construed in 
the context with “ survivor,” it is impossible to deny, that 
there was a contingency existing during the lives of die pa¬ 
rents ; as it is contended that there is here. The recital is a 
circumstance in the deed, upon which you can argue to the 
intention: but it is not that sort of circumstance, that the 
Court would, except between parent and child, lay hold of to 
destroy by the recital the obvious and clear effect of the words 
in the other parts of the deed. The words in this case are 
much stronger than those in IVingrave v. Palgrove. The words 
“ if there should be but one such child,” upon the natural 
—> construction irust mean one child left at the death of the 
survivor. It would be impossible to raise an ambiguity upon 
that in any other case than that of parent and child. In any 
other case, the answer would be, that the Court had no right [ 509 ] 
to say otherwise ; for the money would have been in the hands 
of Lord Gower; and no trust upon it. But Lord Tlwrlow went 
this length; that in the case of parent and child, a child having 
sRtained the age of twenty-one, and having occasion for a por¬ 
tion, though dying in the lives of the parents, is a child living 
at the death of the survivor. He certainly goes that length 
upon the intention; observing, that the words were very 
strong and difficult to manage. v. Willis is also a very 

strong case; though distinguishable in some circumstances: 
but if that had been matter of contract, where the relation 
was not considered, the decision could not have been, as it 
was, upon those words. * 

I agree, in this case there are words difficult to manage: but 
the intention of the settlement, I mean the natural intention, 
regarding it as the case of father and child, must direct me, 
and these cases authorize me to struggle with language ; for 
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1801. it is struggling with language; and it does not follow, that be* * 
yyv>J cause cases are put, in which I could not struggle effectually, 
Hon that I cannot prevail in the case, that has happened; if the 
words will bear me out in that according to the rrdes and 
Lord Cunnv. authorities. Upon the true intention of this settlement, in pos¬ 
session upon these cases of this rule, that primd facie a ciuld. 
having attained twenty-one or married is to be considered a 
child entitled to a portion, upon the ground, that I shall not 
impute to a father the intention to leave a child, having occa¬ 
sion for a portion, without one, it is upon those, who say, the 
child is not entitled, to show that from the tenor and words of 
the settlement; and it is not enough for them to argue^^^^[ia^ 
they have manifested that, because they have pointed«ui ano¬ 
ther case, in which it would have been impossible for the Court 
to have said, that child was entitled. If imon the words she 
is entitled in the case, that does exist, the Court would rather 
give the portion than struggle to oust her of it, because in ano¬ 
ther case they would have struggled ineffectually. In this set¬ 
tlement the trust is prior to the estate tail. In that respect it 
is not like Wing-rave v. Palgrave. But unquestionably it is a 
legal estat in remainder during the life of the father; and if 
there is a contingency, it is not in the creation of the term, 
but in the expression of the trusts. As to that the words are 
exceedingly difficult to manage; and 1 cannot go the length of 
Mr. Mansfield^ that the words “ living at his decease” mean 
[ 510 ] born in his life. The words immediately following, “ or after- 
“ wards born alive,” give a clear meaning to that; for though 
Posthumous modern decisions (a) have hehl, that a posthumous child is to 
con^dered is considered a child living, that was not clear in 1739; when 
living. settlement was made; and therefore these words are 

thrown in. I am therefore not authorized to say, there is not 
a contingency, properly expounded for the defendants. But 
the case of Woodcock v. TTie Duke of Dorset is a direct answer 
to that; establishing expressly, that notwithstanding the con¬ 
tingency the portion is vested according to the natural mean¬ 
ing of the words. 

It is said, if there was no younger child at the death of the 
father, none of these younger children could have had their 
portions. I do not conceive that. It might have been as well 
argued in Woodcock v. The Duke of Dorset; in which case it m 
clear, that in that event Lord Thurlow must have held, that 
they would have had it; and in fact has held, that if they mar¬ 
ried or attained twenty-one, though they died in the life of 
both parents, they would have been entitled. There is not a 
word in the context to sustain that opinion in that case. There 
is considerable context to support it in this. The legal term 
existing, if it could be said to exist at law, though all died in 
the life oi^the father they should take. 

But it is not necessary to decide that here; for, if they could 

fa) See Ante, vol. iv. 321, 322. 334. 341, 342, in Thdlustm v. Wmdford, 
ind the references. . 
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not have taken in that event, does it follow, that a child is not 
tft vake, when, there being some children surviving, the term 
• not only exists, but the trusts are to be executed for some 
Children ? Consider the words and the question; which is, 
whether, in case there is any child living at the death of the 
fad er, for whom the trusts ought to be executed, a child, who 
attained twenty-one or married, but died in the life of the fa¬ 
ther, is one of the objects of the trust, that is to be executed 
for somebody. In this case, and upon these authorities I 
should say, the words “ such child” must refer to the imme¬ 
diate antecedent “ all and every the child and children,” ex- 
“^ept an eldest or only son, not qualified by the contingency. 
Upon'"ihe clause as to what is to be raised in the life of the 
father, if the words introducing the contingency are to deter¬ 
mine the character of the child, and no child but one living at 
the decease of the father is entitled, how is the pow'^r to be 
exercised, and the proviso to have effect ? It may be said, the 
father may direct such a child to take, even though the con¬ 
tingency should not happen, upon which the trusts of the term 
were to be exercised. There is not a word in the settlement 
in support of that; and that would be as strong a construction 
to support the act of the father as I am making to support this 
according to former cases. The other clauses relied on for 
the plaintiff do not afford all the argument, that has been attri¬ 
buted to them. The expression as to survivorship still in¬ 
cludes the question, who are entitled to portions. 

Upon the whole I have a strong inclination, if I can, to con¬ 
strue this in such a manner as to hold the daughter entitled. 
The authorities go full as far; many of them a great deal 
further. With that inclination I do not hesitate to say, it 
would be better to construe all instruments according to their 
terms, and not to spell out what they mighi have meant. I 
^should have had great difficulty in going the length of prior 
authorities: but as they have gone so far, it is my inclination, 
and I think, my duty, to follow them. I should have no ob¬ 
jection to have this case spoken to again: but if that course 
should not be taken, and 1 should not mention it before the 
first day of causes, you will understand it is my opinion, that 
this may be supported. 

• * 

No further argument was offered at the Bar, and the Lord 
Chancellor not having expressed any change of opinion, the 
decree was made; declaring, that Mary Hope had a vested 
interest in one-third of the sum of 50001. and that the same 
with interest at the rate of 4 per cent, from the death of Eliab 
Breton ought to be raised by sale or mortgage. 
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coro 

jVoT. 28. parte GRANT. 

Tenant for MR. ROMILLT moved under the statute of Queen Ann.^ (a) 

-- Woodroffemxy be ordered to produce thembody 

sh^so long Mary Woodroffe^\% wife; to whom the estate in question was 
live : remain- limited for ninety-nine years, if she should so long live: re- 
der to trustees mainder to trustees to preserve contingent remainders; re- 
coiSlinge^i* mainder to the heirs of the body of Mary Woodroffe: and for 
remainders; default of such issue to the same trustees upon trust to sell.. 
remainder to and divide the produce among certain persons. ^ 

motion was made on behalf of the trusteejT^nd the 
nainder^over - trusts in default of issue of Mary Woodroffe^ upon 

to the same affidavits, stating, that she left her husband nine years ago; 
trustees upon and had not been since heard of; and that, while she was 
peiwnT known to be living, she never had any child. The husband 
on the applU continued to hold the estate in her right, 
cation of those A doubt was suggested, whether this case was within the 
persons and statute; the application being made by persons not immedi- 
UlidJ? thf® ately entitled upon the death of the party, 
stat. 6 Jinn, c. The Lord Chancellor requiring evidence, that Mary 
18, tlie hiis- Woodroffe was not pregnant, when she left her husband, an af- 
band of die fi^avit was made; stating, that she was not then pregnant to 
was^ordered*^ of the knowledge and belief of the deponents, 

to produce 

her. The Lord Chancellor under these circumstances made 

the order. 


Ca^ Stat. 6 Arm, c. 18. 


[ jiJ j ANONYMOUS. 

JVov. 28 . 

Vpon open- MR. STANLETmovtd to open biddings without making 
ing biddings deposit, or at least upon a very small one, under these 
fused to dis- Circumstances; that the purposes, tor which the sale was di- 
pense witli a rected, would be answered by the produce of the other lots, 
deposit, or to exclusive of that which was the sulnect of the application ; 
o!«*upoii pai^ which was made by the tenant for life with remainder to his 
ticular eircumi children; and the tenant for life meant to buy in that lot. It 
stances. was also Stated, that he was in distressed circumstances. 

Mr. Richards., for the purchaser, insisted that he had a right 
to retain his purchase, unless got rid of by another purchaser 
in the regular course. 

« 

Lord Chancellor. —^The mischief is, that I shou’d dis¬ 
charge a purchaser, who has made a deposit, for one, who will 
not make one. The deposit is the only hold the Court has 
upon the purchaser. I recollect, when the manor of Crmt 
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Thurhw in Norfolk was sold, while Lord Thurlow was Chan- 1801. 

^ cellor; on whose behalf I moved to open the biddings before 
,*Sir Thomas Sewell upon an advance from 5700/. to 6700/. A^oxnovB. 
T^he Master of the Rolls inquiring, what deposit would be 
made, 1 answered, that all the parties were satisfied with the 
purchaser; the Master of the Rolls replied, not knowing the 
circumstance, that if the Lord Chancellor was the bidder, he 
should make a large deposit; the deposit being the only hold 
the Court has on a purchaser; and ordered a deposit of the 
whole advance. 

^ This application desires indirectly what could not be asked 
directly. If an estate was directed to be sold in ten lots upon 
a calculation, and nine having been sold had produced so much 
more than was calculated, that there was no occasion to sell 
the tenth, and an application was made, stating, that the tenth 
was ordered improvldently to be sold, and praying, that it 
might not, I do not know, that such a motion would not suc¬ 
ceed. But this lot has been sold with the others. This there¬ 
fore is desiring me to do indirectly what could not be desired 
directly, in this instance, the lot having been actually sold; L J 
.viz. that there shall not be a deposit. There must be a deposit j 
and it must be upon all the usual terms, (a) 

A deposit of 600/. was ordered. 

("aj Rigby v. Muenamara. Post. 515. 


COFFIN V. COOPER. Mv. 28. 

Mli. NEWBOLT for one defendant moved, that the answer Answer re- 
of another should be referred for scandal; observing that there 
•was no prcccdcti of such a motion by a defendant; though by tion of anoUier 
a plaintiff it is of course. If this cannot be done, the plaintiff defcudunt. 
and one defendant may combine to reflect upon the character 
of another. The principle as to scandal is to keep the Records 
pure. 

Mr. Hally for the other defendants.'^—The matter is lelevant; 
and therefore not scandalous. It consists of facts introduced 
to^how, that a will and codicil ought to be set aside, as im¬ 
properly obtained. In all cases of fraud it is necessary to put 
in issue the material facts. Fenhoulet v. Passavantfb) before 
Lord Hardwicke. If relevant in any way, being material it 
can be neither scandal nor impertinence. 

Lord Chancellor. —I do not recollect an instance of an Reference 
application by a defendant: but I cannot conceive, that .he 
Court would not do it even without a motion; and tliat it is Son of any one, 
not competent to any one to apply; and I would not lay down, not a party, or 
that a person, not a party to the Record, could not. It is the even without 
duty of the Court to the public to take care, that its Records ^ 

fb) 2 r«. 24. 
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1801. shall be kept pure. I agree, that, because an answer strongly 
reflects, it is not to be called scandal, if material, and relevant 
Coma to the justice of the case.(l) But the suggestion is enough to 
Co(WEB upon the Court to examine, whether it is scandalous; 

whether, if it is, it is not to be considered so, because 

w hat IS ma- ^ • , . ' ’ 

terial or rele- lUUterial or relevant. 

vant not to be Therefore refer it to the Master to see, whether this is 
scandal. With respect to the principle of sending it to the 
’1 f instance, whether upon the impossibility 

refertnrs«n. f®*" Court to inquire itself in the first instance, or whether 
dal to the is partly upon delicacy as to character, I think there ia 

Master in the enough in the latter ground for thinking it better to send it 
6rrt untance. there than inquire into it here in the first instance. I think there 
betweeiT"** * difference between a plaintiff and a defendant re- 

plaintifTand ferring for impertinence: but the ground of that difference 
defendant re- does not apply to scandal. 

ferrinff for im- Ordered, (a) 

pertinence, ' 

not applicable ^a_) For other distinctions in practice as to scandal and impertinence see 
to scandal. Pellew v. ———, ante, 456. Anon, ante, vol. v. 656. Anon. 2 Vea. 631. 

[ *515 ] 


JWw. 2r, 28. 


RIGBY t>. MACNAMARA. 


wm not^ls** Afff. WETHERELL moved, that one person might be sub¬ 
charge a pur- stituted for another; who was a purchaser under the decree, 
chaser and The purchaser appeared by Counsel; and consented, 

substitute ano¬ 
ther even up- -pijg z.ord Chancellor refused the motion; saying, this 
the^iTOn^^'” was one of the mischiefs of consent: the effect would be dis«. 
without an charging a purchaser, who had made a deposit, for one, who 
affidavit, that might be worth nothing: but he should be discharged, when- 
umier’bi- purchaser paid in the money. (b) 

gain. The next day Mr. Wetherell moved on behalf of the new 

purchaser, that on his paying the money he might be substi¬ 
tuted, and the other discharged. 

The Lord Chancellor said, this might be an ingenious 
device, with a view not to come to the Court to open the bid- 
[ 516 ] dings; and he would have an affidavit, that there is no undeA 
bargain; for the new purchaser may give the other a sum of 
money to stand in his place, and so deceive the Court. 

(~b J Anon. Ante, 513, the last case but one. 


{ (1) Wooda V. MorrdI, 1 Johns. Cha. Rep. 106.} 
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v-nrO> 

REEVES r. BRYMER. 

BRYMER t.. REEVES. ^ 


THESE causes faj came on for further directions after the Circumstan. 
Master’s report; which among other things stated, that the 
executors had not possessed any part of the ".estator’s estate ^farcicaie'of 
since the t6th of May^ 1791, when the residue was distributed ^ bond debt, 
according to the decree, except a bond, dated the 27th of Sep- Upon a 
tember^ 1766, from William Brymer^ the defendant in the first'*'“;'**“”* 
cause, in the penal sum of 800/. with condition for payment of of^t^-aruon 
400/. with interest at the rate of 5 per cent, on the 27th of Sep- in a hard case 
temher next, and except certain leasehold estates. the Court gave 

With respect to the bond the Master stated, that he found ieave^o*brmg 
by the aflUdavit of William Brymcr.^ that in 1766 he borrowed an*ion upon 
the sum of 400/. from the testator; and thereupon executed the bond; but 
the aforesaid bond. About five or six years afterwards the 
deponent’s affairs became embarrassed; and he applied again 
to the testator; who refused to advance him any more money; 
and alleged as a reason, that the deponent had already had 
900/. of him: meaning 500/. which the testator paid him as a 
marriage portion with his daughter, and the 400/. secured by 
the aforesaid bond; and that the deponent might do as he 
pleased with the sum he then owed him; as he should never 
ask him for it, or require him to pay it; but that he would 
not advance him any thing more, or to that effect. Upon other 
occasions, and many years after the execution of the said bond, 
when the deponent had solicited the loan of money of the tes¬ 
tator, he reminded the deponent of his having given him what 
he owed him on the aforesaid bond; and assigned that as a 
reason for his refusing to comply with the deponent’s request; 

'and in consequence of the testator’s having repeatedly de¬ 
clared to the deponent, that he never meant to call upon him 
for payment of the aforesaid bond, and the deponent never [ ] 

having been asked or required by the testator to pay the same 
or any part thereof, the deponent conceived and verily be¬ 
lieved, thqt the testator had many years since cancelled or 
destroyed the said bond. The deponent further stated that in 
1^8 he took the benefit of an Insolvent Act. By that hxx{a) 
it is enacted, that the future real estates, as well freehold as 
copyhold, salaries of offices under government, money, or 
money ip the funds, or lent upon real security only, of every 
person or persons, taking the benefit of the Act, which after 
the time of his, her, or their, total surrender of his, her, or 
their estate and effects under such Act, he, she, or they shall 
or may be seised of in his, her or their, own right or^ise, by 
grant, demise, or purchase, shall remain and be liable to his, 
l>er, or their, respective creditors, &c. 

Mr, Piggott.^ Mr. Ric.tards.^ and Mr. W. Agar., for the Plains 

f Reported, anie, vol. iv. 692. P- StaL 18. Gee. 3. c. 52. 
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1801. Ronilly^and Mr. Steele^ for parties in the same inte- 

rest^ insisted, that the bond ought to be enforced. 

Rektib Mr. Sutton., and Mr. Hart^ for WtUiam ^rywcr.—Either what 
is stated in the report is evidence of a release, according to 

BTHEB. y, Smyth (b) and Aston v. Pye; (c) or from the length oi 

time a presumption of payment or satisfaction arises. 

Clearly there is neither payment nor satisfaction. 
The only question is as to the release. In JEden v. Smyth (d) 
there were many circumstances; but the Lord Chancellor did 
not consider it as a release; though under all the circum¬ 
stances he thought, Sir Frederick Eden ought not to be sued 3l% 
law. In this case there are no circumstances; there is nothing 
but this conversation between the testator and Erymer himself; 
which cannot be considered a release of this bond either at 
law or in equity. 

The circumstance of taking the benefit of the Act of Insol¬ 
vency is sufficient to rebut the presumption. The Court will 
at least send this to a Jury. 

[ 518 3 T7ie Master of the RoUs. —What was it considered to be in 
Eden v. Smyth f It must be something. You say it was not a 
release: but it had an effect equally beneficial to the obligor. 
However numerous the circumstances, all that goes only to the 
weight and amount of the evidence. 

Dec. 2. The Master of the Rolls. —^This objection to the right of Bry- 
mer to receive in right of his wife her proportion of the resi¬ 
due is, that he is debtor by this bond to the estate; and that 
proportion therefore ought to be applied to that debt in the 
first place. The bond is as old as 1T66. He objects, that he 
ought not to be charged with it for two reasons: 1st, On ac¬ 
count of the intention of the testator to forgive him the debt: 
2dly, That the presumptive bar from length of time ought to 
operate against any demand upon it. These two grounds are 
certainly inconsistent. The one supposes, the bond never has 
been paid, from the intention of the obligee never to demand 
pa 3 mient of it: the other desires the Court to presume it sa¬ 
tisfied. I should not have been sorry to have found any speci¬ 
fic ground, upon which I could have exempted this poor old 
man from this charge ; for there is every reason to suppose', it 
was not the intention of the testator to exact it; and the de¬ 
fendant had from the lapse of time and what passed between 
him and the testator no reason to believe, he did intend it. It 
is said, there is evidence of a release from what passed be¬ 
tween them } and Eden v. Smyth is cited to show, that such 
circumstances may amount to evidence of a release. First, 
Brymer does not state, that he has any evidence, that he can 
produce, of what passed between him and the testator. There¬ 
fore in an action ne could not avail himself of such a defence. 

fbJ Ante, Tol. V. 341. (cj Suted, ante, vol. v. 350. 354. 

C d) As to that case, see Pe/e v. hard Stmen, and Druce v. Demon, ante, 
309. 385. 
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He does not state, that any thing passed, except with himself, 1801. 
no other person being present. In v. Smyth there was a W/v>J 
r letter of Mr. Smyth s in which he declared, he had released. Rktis 
I rhat was good evidence, from which it might be inferred, that *• 
an actual release was executed. But, independent of that, I 
much doubt, whether, if all he states to have passed with the 
testator could be proved, it would amount to evidence of a 
release. It is very different from the assertion of Mr. Smyth. 

This is nothing more than that he never meant to demand [ ^19 ] 
payment. He says, he had given him the 400/. he owed him 
upon his bond; that he might make what use he pleased of it; 
and he never meant to require payment, &c. All that is nothing 
moie than a declaration by the testator, that he never would 
sue for this money; which certainly is not sufficient to operate 
as a release; though if declarations of this kind are put in 
writing, if by a testamentary paper, it might operate as a gift 
to him of the money due upon the bond. 

As to the other ground, of presumption of satisfaction, if 
there was any probability of benefit to the obligor, I would 
certainly in such a case put them to recover at law. But I fear, 

. that would put him to a useless expense ; for from the circum¬ 
stances I apprehend, they would succeed; and the bar would 
not operate. They would be able to show from his own decla¬ 
rations, that he had not paid the bond; and that he proceeded 
upon quite a different ground, the forgiveness of the debt. It 
is only a presumption; which may be rebutted by showing, it 
was not paid; and that for many reasons the presumption from 
the length of time does not arise. The testator might have 
abstained from suing him, because it would have been to no 
purpose. 

, The plaintiff^s Counsel then stating, that Brymer*s share of 
the residue did not amount to what was due upon the bond, 

.applied for a direction to the executors to bring an action. 

The Master of the Rolls said, he would not direct them to 
bring an action; but declared, that the executors should be at 
liberty to bring an action upon that bond; that the other shares 
of the residue should be paid; and Brymer*s reserved till the 
event of the action; with liberty to apply. 
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SITWELL V. BERNARD. 


Testator di- FRANCIS SITWELL^ by bis will, dated the 5th of February^ 
rectcd tlie re- j 7 - 92 ^ gave to his wife 1000 /. a year during her life, as a jointure 
personal eL dower; and directed the same and all other an- 

taie, subject nuitics given by his will to be paid half-yearly clear of all de- 
to the payment ductions; the first payment of them to be at the expiration of 
oi legacies, an- months after his decease ; and he also gave to his said wife 

and funeral eL house near Sheffield., called Mount Pleasanty with the ap- ^ 

penscs, with purtenances, together with the use of the furniture belonging to 
all convenient the house for her life ; and after her death he gave the furniture 
luid^imHn real helongii g to the said house to his executors, to be sold and 
estates, to be go part of his personal estate, and he gave to his wife his 
settled in town house in Avdley Square with its appurtenances, together 

strict with the use of the furniture belonging thereto for her life ; 

^land after her decease he gave the same to his executors, upon 
such residue trust to sell his said town house, and to divide the net money 
should accii- arising from the sale thereof equally between his two sons 
nuilate and be Prancts Sitwell and Hurt Sitwell. 

lands to be testator then reciting, that Samuel Phipps under the 

settled in like trusts and powers in his, (the testator’s,) late uncle’s will had 
manner. Va- devised the real estates in the county of Northumberlandy which 
Btanccs'havin devised to the said Samuel Phipps by the testator’s un¬ 

delayed the ^ clc» in trust to be settled on the testator for life, with remain- 
collection and der to his son Francis Sitwell for life, with remainder to 
investment of trustees to preserve continge at remainders, with remainder to 
estate ”he ^Francis SitweWsy) first and other sons successively in tail 

tenant for male, with divers remainders over, gave to his said son Fran- 
life was held cis Sitzvelly considering, he would be entitled to the said iVbr- 
entitled to tlie thumberland estates on his death, the sum of 20 , 000 /.; and he 
th^end of™ g^ve to his son Hurt Sitwell 30,000/.; which sums he directed . 
year after the to be paid to them respectively on their attaining their respec- 
deaih of the tive ages of twenty-one ; the interest of which said respective 
^^Gen^ral sums was, (after applying thereout respectively what his exe- 
rule.thatlega- cutors should think reasonable for their respective maintenance 
cics, where and education,) to accumulate from the time of his decease at 
no interest is tJjg j-ate of 4 /. per cent, per annum for the * benefit of his said 
wiirshall'car- respectively, to be added to the principal, until fhe 

ry interest at said principal sums should become payable; and it was his 
At percdu.oii- will, that his executors or the survivor of them should have 
ly, and from poorer at his or their discretion to advance any part of the said 
vesuTafter ^ sums of 20,CXX)/. and 30,CXX)/. respectively for the purpose of 
^athofthe placing out or advancing his said sons Francis and Hurt or 
testator; ex- either of them in life, before such son should attain the age of 
cept where it twenty-one years; and in case his said son Francis should die 
w^*of mwn- under 1 ;he age of twenty-one years, then the testator directed, 
tenance, though the fund produces more; and the interest shall not be increased by the effect 
of appropriation. 

A legatee having taken a mortgage in part payment, subject to an agreement for payment 
out of the other assets and a resumption of the mortgage, was held enUtled to the benefit of 
that agreement; accounting for the difference of interest « 

[•«21 ] 
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that his said legacy of 20,000/. or so much thereof as 'should 
not have been applied or advanced, as aforesaid, should sink 
into the residue of his personal estate. The testator gave a si¬ 
milar direction with respect to the legacy of 30,000/. given to 
his son Hurt. 

rhe testator then gave to his grandson Charles Wake 5000/. 
to be paid him on his attaining the age of twenty-one, if he 
should live to attain that age; but not to carry any interest in 
the mean time; and if he died under that age, then to sink in¬ 
to the residue of his personal estate. He gave to his sister-in- 
law, Catherine Wameford^ an annuity of 400/. for her life, and 
500 /.; to each of the children of his late niece Catherine Slater 


1801 . . 
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400/. to be paid to sons at twenty-one, or to be sooner applied 
for their benefit, if his executors should see fit, and to daugh¬ 
ters at twenty-one or days of marriage, which should first hap¬ 
pen ; to Richard Slater 200/.; to his niece Jane Heaton an an¬ 
nuity of 100/. during her life for her separate use and 100/. 
and in case she should marry and leave issue, to each of her 
children 200/. to be paid to sons at twenty-one, or to be sooner 
applied for their benefit, if his executors should see fit, and to 
. daughters at twenty-one or days of marriage ; and he directed, 
that interest at 4 per cent, should be paid in respect of the lega¬ 
cies given to the children of his late niece Catherine Slater 
from his decease, until their respective legacies should be¬ 
come paj able, as aforesaid, and also in respect of the legacies 
given to the children, (if any,) of his said niece Jane from her 
decease, until the said legacies should become payable. He 
then gave several annuities and legacies, some to servants; 
and directed, that the several legacies and annuities before 
given should be paid without prejudice to any sums, which 
, should be due from him to any of the legatees or annuitants; 
and he directed his executors to continue some weekly and 
other allowanc is to some poor persons at Renishaw^ in Tork- [ 522 
shire^ during their lives; and he gave the furniture, plate, 
books, linen, china, wines, carriages, horses, and effects, what¬ 
soever, which should belong to, or be in or about his house, 
offices, and grounds, at Renisharw at the time of his decease, 
to his eldest son Sitivell Sitwell^ for his own use and benefit; 
and directed his executors to pay any annuities or legacies 
which by any writing under his hand or signed by him at any 
time thereafter he should direct or appoint to be paid. 

He then gave all his personal estate unto his executors for 
the purpose of paying his said legacies and annuities and his 
debts aud funeral expenses, and such other legacies and annui¬ 
ties as he might thereafter give ; and subject and without pre¬ 
judice to the payment of any legacies, annuities, debts, and 
funeral expenses, he directed his executors, or the survii^nr of 
them with all convenient speed to lay out and dispose ot the 
rest and residue of his personal estate in the purchase of naa- 
nors, lands, tenements, or hereditaments, in England^ of in¬ 
heritance in fee simple in possession, to be settled, as therein¬ 
after mentioned; and directed, that the interest of such resi- 
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due of his personal estate should accumulate and be laid out 
in lands to be settled in like manner as he had directed the re¬ 
siduum of his personal estate. 

The will then directed the limitations of the estates, so to 
be purchased, in strict settlement to the testator's eldest son 
Sitwell Sitwell for life, without impeachment of waste, with re¬ 
mainders to his first and other sons successively in tail male, 
then to Francis Sitwell and his sons. Hurt Sitwell and his sons, 
Charles Wake and his sons, respectively, in the same manner; 
and the ultimate remainder to the testator’s right heirs; with 
powers for his son and grandson, when in possession, to grant 
leases, not exceeding twenty-one years; and he declared, that 
the legacies and estates therein before given and limited to -his 
said three sons Sitwelly Francis^ and Hurt, by that his will, 
were on condition of their joining, as to his son Sitwell as soon 
as might be after his decease, and as to his sons Francis and 
Hurt as soon as might be after they should respectively come 
of age, in such acts, deeds, fines, recoveries, and assurances, 
as his executors should require to confirm Phippses disposition 
of his, (th testator’s,) uncle’s estates in the county of Northum¬ 
berland; and in case any of his said sons should within twelve 
months after such respective times, as aforesaid, refuse so to 
do, they should forfeit the legacies and estates thereby given 
to them ; and the benefit of such legacies and estates so for¬ 
feited should go as part of the residuum of his personal estate. 
He appointed Thomas Bernard and Richard Huddleston execu¬ 
tors, and guardians of his sons Francis and Hurt, until they 
should attain their respective ages of twenty-one; empower¬ 
ing them to place out any monies, part of, or arising from, his 
personal estate, which should come to their hands by virtue of 
his will, or any monies, part of his personal estate, which they 
should retain as a fund to answer the payment of his legacies 
and annuities, on real or Government securities, and to change 
the securities. Then, after the usual clause of indemnity, he 
requested his son Sitwell Sitwell would settle his house, called 
Mount Pleasant, after the decease of his wife, with the 
grounds, &c. in such manner that it should be enjoyed as an 
hospital for the benefit of the town of Shejield and neighbour¬ 
hood. 

By a codicil, dated the 13t}i of December, 1^92, stating 
among other things, that his wife had died since his will, he 
gave to. his son Sitwel' Sitwell all his plate, linen, and china, 
which was given to his wife; and directed, that the diamonds 
and jewels should be valued, and made into three separate lots 
of equal value, to be divided between his three sons; and he 
gave to his said sons Francis Sitwell and Hurt Sitwell 10,000/. 
each in addition to the said sums of 20,000/. and 30,000/. given 
them respsedvely bv his said will: the said sums of 10,000/. 
each to be paid to them at the same times and upon the like 
events and with the like interest as directed concerning the 
said sums of 20,000/. and 30,000/. by his said will. He gave 
to his daughter-in-law Mrs, Sitwell Sitwellt in case she should 
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survive her husband, an annuity of 400/. for her life, in addi- 
tfon4o her jointure, to be paid half-yearly: the first payment 
I t^be made at the end of six Calendar months after the death 
6^his son Sitwell Sitwell i to his granddaughter Mary Alice 
Sitwell 2000/. to be paid on her attaining twenty-one, but not 
to carry interest in the mean time; and if she should die un¬ 
der that age, then to sink into the residue of his personal es¬ 
tate. Then, after some further pecuniary legacies, specific 
legacies of linen and furniture, and some annuities, the first 
payment to be at the end of six months after his decease, he 
gave to the Lying-in Hospital, to which his wife was a sub¬ 
scriber, 200/. to b^e paid out of his personal estate ; and recit¬ 
ing, that since the making of his will the trustees of the Shef- 
Jield Infirmary had fixed upon a scite for building an irfirmary, 
towards which he had subscribed 500/. he gave to the trustees 
of the said infirmary the further sum of 500/. to be p aid out 
of his personal estate toAvards the building of the said infir¬ 
mary. He revoked the request in his will respecting his house 
and grounds at lAttle Sheffield being settled by his eldest son 
to be enjoyed as an hospital; and gave the said house and 
, grounds to his said son Sitwell Sitwell^ his heirs and assigns 
for ever. He empowered and directed his executors in the 
settlement directed of the manors, lands, &c. to be purchased 
with the residue of his personal estate, to secure, charge, and 
make payable, out of such manors, &c. to be purchased with 
the residue of his personal estate, the sums given or directed 
to be paid by his will and codicil for the benefit of the several 
annuitants and other persons; and he gave Thomas Bernard the: 
annual sum of 200/. during the first seven years after his de¬ 
cease, as a compensation for his loss of time, but not as a satis¬ 
faction for his expenses in the execution of the tvill; and he di¬ 
rected all the legacies and annuities by the codicil to be in ad¬ 
dition to those by the will. 

By another codicil, dated the 28th of Jnly^ 1793, the testator 
gave a legacy of 100/. He died in September^ 1793 ; leaving a 
personal estate amounting to upwards of 150,000/. a consider¬ 
able part of which being outstanding on large mortgages could 
not be got in; and in Michaelmas Term, 1797, the bill was filed 
by Sitwell Sitwell; praying the necessary accounts; and that it 
may be declared, that the plaintiff is entitled to the interests of 
the clear residue of the personal estate, not specifically be¬ 
queathed, so far as such residue had not been laid out in the 
purchase of land under the will, from the end of one year after 
the testator's death, or such other period as the Court should 
be of opinion the plaintiff was entitled thereto; that such inte¬ 
rest might be paid to the plaintiff; that such parts of the resi¬ 
due as had not been laid out in the purchase of lands might 
be so laid out according to the will, and subject to the pay¬ 
ment of the said legacies to the defendants Hurt Sitwell^ 
Charles Wake^ and Mary Alice Sitwell; that the plaintiff may be 
let into possession of tiie estates, when purchased, subject to 
the annuities, Etc. and that in case the Court should be of opi- 
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1601. nion, that the legacies given to Hurt Sitwell ought then to be 
provided for out of the personal estate not specifically bt- 
SiTWEu queathed, then that a sufficient fund might be set apart out of 
Bemabo personal estate to answer the same, in case he should be¬ 

come entitled thereto; and all necessary directions, Stc. 

The decree, pronounced in 1798, directed the usual accounts 
and payment of the legacies and the arrears of the annuities ; 
and an appropriation to answer the legacies to infants and the 
annuities; an inquiry, what steps had been taken to get in the 
personal estate outstanding upon securities; that the Master 
should state the clear residue, and how it had been disposed 
of, and distinguish what part consisted of principal, and what 
part had arisen from interest, from the end of twelve months 
after the testator’s death. 

The Master by his Report, made in November^ 1800, stated 
the accounts; and that all the legacies had been paid except 
the legacies of 30,000/. and 10,000/. to Hurt Sitwell^ and the 
50001. to Charles Wake^ and 2000/. to Mary Alice Sitwell. Hurt 
Sitwell attained twenty-one on the 26th of yune^ 1799. Fran¬ 
cis Sitwell attained twenty-one in October., 1796; and soon 
afterwarus applied to the executors for payment of his lega¬ 
cies ; when they informed him, that having contracted for the 
purchase of an estate, which would require great part of the 
money then in their hands, they could not without great incon¬ 
venience to the trust pay him the whole in cash; but they were 
willing to pay him in the following manner; in cash 12,500/. 
and the remaining sum of 17,500/. part of a mortgage debt of 
33,000/. due to the testator, secured upon the estates of the 
late Saville Finch., Esquire. Francis Sitwell in answer stated, 
that in order to benefit his brother he was willing to receive 
his legacies in the manner proposed, upon condition, that the 
executors should, out of the first monies which should come 
to their hands, pay him the said sum of 17,500/. and resume 
the mortgage; which they agreed to. In confidence of that he 
[ 526 ] accepted the 12,500/. and a transfer of the mortgage ; and in 
April, 1798, on his application to the executor to resume the 
mortgage, a memorandum, dated the 16th of April, 1798, was 
signed by Francis Sitwell and the executors; stating, that it 
was understood and agreed, that the mortgage of 17,500/. shall 
be taken back; and the mortgage money paid to Francis Sit¬ 
well out of the monies expected to be shortly paid in part of a 
mortgage of 51,000/. due to the testator’s estate; part of which 
had been lately paid to the executors, and applied by them, 
except 1500/. lent to Francis Sitwell on his bond; and the 
residue is in a course of payment; and this is agreed to by 
•the executors, as far as they can consistently with their duty 
and the due execution of their trust. 

The Report further stated, that accordingly on the 16th of 
April, 11^8, the defendants advanced to Francis Sitwell 1500/. 
upon his bond. He therefore clmmed 16,000/. offering to re¬ 
transfer the mortgage; and the executors also claimed to have 
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ibat sum paid to him in part resumption of the mortgage; 
which claims the Master submitted to the Court. 

• ' The Report stated, that the only sums remaining due on 
’mortgage exclusive of the said 17,500/. are 20,000/. the ba¬ 
lance of the said mortgage for 51,000/. and another mortgage 
for 17,500/.; that soon after the testator’s death notices were 
given to pay the said mortgage debts: but the heir of the 
mortgager for 51,000/. being a minor, no proceedings could 
be had with effect, until he attained twenty-one in JunCy 1796. 
The defendants were induced to delay filing a bill by a pro¬ 
posal to pay the mortgage by a sale; which took place ac¬ 
cordingly ; but many of the purchasers not being able to com¬ 
plete their purchases, the defendants had been compelled to 
receive the money by instalments; conceiving that more for 
the benefit of the testator’s estate than to file bills: but from 
the difficulty of raising money in the present times, and other 
circumstances, 20,000/. still remained due. 

With respect to the other mortgage of 17,500/. the Report 
stated, that the executors in Easter Term, 1796, filed a bill; 
and upon the 23d of May^ 1798, obtained a decree for a fore¬ 
closure : but several orders for time had been obtained : the 
last upon the 20th of January^ 1800, for six months. 

The Report then stated, that the executors had laid out part 
of the personal estate in the purchase of real estates; one of 
which they purchased from the plaintiff. 

The questions were, 1st, Upon the plaintiff’s claim to the 
interest of the personal estate from the end of a year after the 
testator’s death. 

2dly, As to the right claimed by Francis Sitwell to have the 
mortgage resumed by the executors, and the remainder of his 
legacy paid in money. 

3dly, Upon the claim of the legatees to interest at 5 per cent. 

Mr. Romilly., Mr. Hollist., and Mr. Cox^ for the Plaintiff.— 
Upon the first question, there is no case precisely like this: 
but Hutchin v. Mannington (a) bears a strong analogy. That 
was the case of a legacy, given over, if the legatee should die, 
before he might have received the legacy. This residuary 
disposition would be very clear, except for the latter part; for 
the persons beneficially entitled could not be prejudiced by 
thg negligence of the trustees; who would have been bound to 
lay out tile fund at the end of a year after the death of the 
testator. The latter part of the clause would be satisfied by 
the interest accumulating within the year, the usual time al¬ 
lowed for the executor to collect the property. Another way 
of satisfying those words is by referring them to the legacies 
to his grandson and granddaughter, directed not to be paid 
till the age of twenty-one, and not to carry interest in the 
mean time. This is to be considered, as if the plaintiff had 
no other provision under the will. He could not mean, that 
the executors should have the power of delaying tiie investing 

vol. i. 366. 4 Bro. C. C. 491, note. Gaskell v. narman, ante, 159. 
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1801. Upon the second question, Francis Sitwell having taken thji 
mortgage is now bound; and cannot insist on having his whole 

SiTWELZ 

V. estate at Fotheringay and of her other premises, together with her money in 
BsuaHii. the public funds, for the same uses and upon the same trusts as what should 
arise by the sale of her share of the estate at Clapham, after payment of all en¬ 
cumbrances. She then devised to the same defendants her freehold and copy- 
hold estates at Warfield Villa, f Berks,J and her furniture therein, and other 
specific effects; upon trust, that they sliould as soon as conveniently might be 
after her decease sell the said premises and effects and all the residue of her 
personal estate; and place out the money arising tliereby and the rents and pro¬ 
fits accruing before such sale on Government securities; and p.ay tlie interest 
and dividends tliereof to the plaintiff for his life, and after his decease to his 
eldest son for his life, and after his death to oilier persons. 

The testatrix died on the 10th of January, 1785. The plaintiff. Sir Simeon 
Stuart, wh was her heir at law, by his bill insisted, that he was entitled to re¬ 
ceive the rents and profits of the real estates and the dividends of the money in 
the funds from a reasonable rime after the testatrix’s decease ; and that they 
ought not, till ail the estates were sold, to be considered as part of the principal, 
to be laid out upon the trusts of the will. 

The decree, made at the Rolls on the 2d of December, 1785, after directing 
the general account of the testatrix’s personal estate and its application, and the 
payment into the Bank, it being admitted, that some part of the tcstati-ix’s real 
estate had h 'ten sold, directed an account of the money; and the rest of the e.s- 
tales to be sold in the usual manner, and the money to be carried to the account 
of each estate; and then directed an account of the rents and profits of the said 
real estates; distinguishing tlie rents of each of the said estates respectively ac¬ 
crued since her death to the time of the sale or sales thereof respectively receiv¬ 
ed and to be received by the said defendants, the trustees; and what should be 
coming on that account to be paid into the Bank; to be placed to the credit of the 
cause to the like accounts as the money to arise by the sale of the estates re¬ 
spectively. 

The decree made by the Lord Chancellor on the 29th of July, 1793, directed 
the defendant Charlotte Bntere, as ad.niiiistratrix of her father Goulstone Bruere, 
to retain 206/. 0«. 8d. the balance due to her on the .account of the personal c.s- 
tate, the sum of 660/. Os. 9c/. due to her for principal and interest of her legacy, 
and what shall be taxed for her costs of the suit, out of 2088/. Bs the balance re¬ 
ported due on account of the rents and profits, and pay the residue out of the 
assets of her father; and to transfer 9965/. 7s. 4c/. and 986/. 6s. 3c/. 3 per cent. 
Reduced .Annuities, and 7403/. Is. 7d. and 1273/. 5s. 7d 3 per cent. Consolidated 
Bank Annuities, standing in the names of the executors; of whom 6. B. was 
the survivor, to the Accountant-General; and pay the interest now due thereon 
to the plainriiT: 7205/. 19s. part of the Reduced Annuities, to be carried to the 
account of the Warjield estate, subject to further order: 986/ to the account of 
the personal estate; the residue of those annuities to the account of rents of the 
real estate; 7684/. 12s. 4d part of the Consols, to be transferred to the account 
of the personal estate; the residue of the Consols, (991/. 14s. lOd.) to be carried 
to the account of the rents of the real estate: all the said Bank -Annuities to be 
subject to the contingencies in the testatrix’s will, and subject to further order 
the interest to accrue on all the said Bank Annuities before mentioned to*be 
pud to the plaintiff until further order. The sum of 3430/. Os. 3d. cash to be 
paid to the plaintiff: 7456/. 16>. 5d. (part of43,082/. 7s. 6d. 3 per cent. Annuities 
in the name of the Accountant-General in trust in the cause,) to be carried 
over to the account of the personal estate: 10,096/. 17&. 6</L otlier part, to be 
earned over to the account of money raised by sale of the Clapham estate: so 
much of the residue of this stock, (which consists of the money raised by the sale 
of the Fotheringay, JVorfelk, London, and Portnnonih estates, and the fee-farm 
rents,) to be sold, as will ruse 3573/. 10«. 6d due|to EHzabeth Stuart for princi¬ 
pal and interest of her legacy; and 5413/. 2«. Sd. due to Mraham Blackbome for 
nis debt an& costs not before provided for, be sold and those sums paid; the re¬ 
sidue of those Bank Annuities to be carried to the account of money arisen by 
sale of the estates at Fotheringay, JTorfolk, London, and Portsmouth, and of the 
fee-farm, subject to the contingencies in the will; and the interest of these 
annuities to be pud to the pluntiff till further order. An inquiry was (Greeted, 
how much of the said Bank Annuities arose from the rents and profits of these 
estates accrued since the death of the testatrix, and previous to the sale of those 
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Jegacy out of the personal estate, a deficient fund. He would 
(ha^ been entitled to interest upon his legacy at 4 per cent, only; 
.and upon the mortgage he has received 5 per cent. 

* Mr. Mansfield^ and Mr. Hart^for the infant tenant in tail in 
reuminder^ D^endant. —In this case the will is to guide the 
Court. The residue is never supposed to exist till the end of 
a year; upon the supposition, that by that time the executors 
will have collected assets enough to pay the debts and legacies, 
and that previously to that period they are employed in get¬ 
ting in the assets. In this case the interest is to be calculated 
upon the residue; and that does not exist legally before that 
period. The interest therefore cannot stop then. It is impos¬ 
sible to refer these words to the interest of the two legacies. 
That is not the interest of the personal estate. It probably 
occurred to the testator, that the mortgages could not be got 
in till after a period much longer than a year. One mortgage 
is for 50,000/. Knowing that, he might mean the interest to 
accumulate, and become a fund for the purchase of real estates 
as well as the principal. The plaintiff might have filed a bill, 
and compelled the executors to call in the monc^ as soon as 
possible. Hutchin v. Mannington is a very singular case. 
HoUingstoorth v. Hollingsworth^ as it is now stated, seems an 
extraordinary decision. Different objects were in view. It 
was a considerable stretch under those circumstances to say, 
the time of the sale was not material. In Entwistle v. Mark- 
land the first taker lived between two and three years ; and he 
must have had it: yet there is nothing in the decree giving 
any interest to him. The words of the will here are indefi¬ 
nite ; but the direction is very specific, with all convenient 
speed to lay out the residue of his personal estate and all the 
accumulation, as an aggregate fund •, and, till laid out in land, 
no person is to have an)-^ usufruct. The plaintiff might lie by 
in collusion with the executors, and take a larger income in this 
way. 

The Solicitor-General., and Mr. Huddleston., for the Defendant 
Hurt Sitwell. —Notwithstanding the words of the will, the le¬ 
gacy ought to carry interest at the rate of 5 per cent, instead 
of 4; being given out of a fund bearing 5 per cent. In Lewis v. 

estates; and as to those rents and profits the parties were to be at liberty to 
apply. 

By an order made upon the 1st of .^pril, 1794, it was directed, that so much 
of the sum of 1795/. 7«. lOd. 3 per cent. Annuities in trust in the cause as will be 
sufiicieiitl 'j raise 414/. 14?. 4(/ being interest accrued since the lOthof 
1785, tl>e day of the death of the testatrix, of 219/. 5«. fid. part of the money 
received by the defendant AbraMm Btackbome, and by him paid into the Bank; 
and laid out in the purchase of the said Bank Annuities, be sold, and the sum 
of 414/. 14«. 4d. paid to the plaintiff: the i endue of the said Bank Annuities to 
be carried over to the account of the testatrix’s Warfield estate and gener ’ per- 
«onal estate; and the dividends due and to become due upon the said Bank An¬ 
nuities until such sale and cariying over, and the future dividends of the resi¬ 
due of the said Bank Annuities after such sale be paid to the plaintiff during 
his life in like manner as the interest and dividends of the other Bank Annui¬ 
ties standing in the name of the Accountant-General to the several accounts in 
^but in this cause are directed to be psud by the former orders of tlie Court. 
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Freke (a) this point of interest was much considered. Lord* 
Hardwicke was in favour of the higher rate of interest; Beck~\ 
fordv. Tobtn^ (b) Denton Shellard;(c) saying, the nature^ 
of the fund is to be considered. In 1799, when this legatee* 
was of age, it was impossible to raise the money even at 5 per 
cent. 

Mr. Murrayifor the Defendant^ Francis Sitwell^ the second son, 
insisted, that he was entitled to his legacy out of the first as¬ 
sets, that come in; that he was not dissatisfied with the agree¬ 
ment ; but that it was not carried into execution according to 
the purport of it; and the executors had a sufficient sum to 
answer his legacy, if they had not engaged in the purchase. 

Mr, Romilly, in reply. —^They do not argue, that tlie execu¬ 
tors might, take as much time as they please ; and prevent the 
tenant for life from having any benefit; but they must make 
out that proposition. It is clear, the testator was not speaking 
of the residue after all the debts and legacies paid; for he di¬ 
rects it without prejudice to the payment of the legacies, an¬ 
nuities, and debts. Upon the other construction the words 
“ with all “onvenient speed” must be struck out. There were 
no laches in the plaintiff. The circumstance, whether a bill is 
filed, or not, cannot alter the duty of the executors: but sup¬ 
pose, it was the case of an infant, what good reason can be as¬ 
signed for not filing a bill of foreclosure for three years ? The 
indulgence to the mortgager by enlarging the time ought not 
to prejudice the rights of others. In Stapleton Pal}ner{d) 
the same question occurred. 

The question attempted as to the interest is perfectly new. 

The Lord Chancellor having stated the case, delivered 
the following judgment: 

Under the circumstances appearing in the Master’s Report 
it was impossible for the trustees to call in a very considerable 
part of the personal estate; attending to these obstructions, 
which perhaps a wholesome attention to the convenience of 
those, who are debtors, throws in the way. This testator had a 
very large personal estate out upon security; partly upon a 
mortgage affecting the estate of an infant, under that species of 
embarrassment, that it was very material for him, when of age, 
that a considerable part of his property should be sold ; anU 
the arrangement for payment to the estate of the testator took 
this course ; that the purchasers should from time to time pay 
to the trustees of this will the purchase money in part discharge 
of that debt; and perhaps that was as convenient and as expe¬ 
ditious a mode as any that could be adopted; without preju¬ 
dice undoubtedly to their personal rememes, if they had any; 
for the infant was not an obligor in the bond made upon the 
mortgage.* It appears also, that a considerable part of the per¬ 
sonal estate was secured upon a mortgage by Lord Mulgrave; 
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and the executors, as far as they had it in their power to take 
ftmedies against the real estate charged with that debt, took 
those steps certainly not so speedily, as they might. Few steps 
Irere taken to call in a considerable part of the personal estate 
for four years; for, after they did begin, they found they were 
embarrassed by the circumstances of the times; which pro¬ 
duced from this Court an enlargement of the time of foreclo¬ 
sure ; carrying it over a considerable period: an Equity, which 
binding the testator also bound his devisees. The estate ob¬ 
viously consisted of a great variety of securities, which, to 
render them productive, would occasion great expense and 
delay; and it might have consisted of securities hardly sale¬ 
able., much I'^ss of such, upon which the money was capable of 
being collected. 

The case was reasoned for the tenant for life in th’s way; 
that under such circumstances, and in all cases of personal es¬ 
tate directed to be so laid out, considering, what it might be, 
it is incumbent upon the Court to adopt a period, at which it 
should be considered as laid out with regard to the interests 
of the tenant for life and those in remainder. The case afford- 
. ed great difficulty in the terms of the will; providing for an 
accumulation of interest; and directing the interest accumu¬ 
lated to be laid out upon the same trusts in the purchase of 
land as the bulk of the property producing the accumulation. 
In answer to the suggestion, that an application should have 
been made by the tenant for life to have the trusts executed, 
the case of an infant was put strongly and fairly. The plaintiif 
happened to be of age: but if he had died, leaving an infant 
son, in which case the trustees ought to have acted, as if a bill 
had beei; filed, the question would have arisen, what the Court 
• ought to do upon a bill filed by the infant, when adult. It was 
also very strongly said for the plaintiff, that the case ought to 
be considered, as if he had no other provision under this will. 
It is true, he has real estates under it: but put the case, that 
he had not; and that he was to derive an interest, and that a 
life interest only, in the investment of the personal estate in 
land: what ought to be the construction as between him and 
the persons in remainder; if it happened, that a great part or 
the whole was subject to difficulties and embarrassments in 
the collection which the testator could not have foreseen ? It 
may be asked, are the trustees immediately to file bills of fore¬ 
closure, whether prudently, or not; to admit no arrangement; 
to bring actions upon the bonds, and the covenants; to file 
bills for the purpose of following the assets of the original 
mortgagers; to institute every species of legal diligence in 
every case, in which it might be wholesome, and might per¬ 
haps be as prejudicial to the interests of those in remainuer 
by bringing into hazard the bulk of the personal estate, in order 
to forward the perception of interest by the tenant for life ? 

In this view of the ca. e a very considerable question arises 
upon the construction of the will, addressed to the discretion 
OP the Court. The first consideration with reference to that is, 


1801 . . 

SlTVStb 

V. 

Bkbsabs. 


[ 535 i 



5B5 


Cases in Chancery. 


1801. how far the Court had in other cases construed instruments, 
somewhat similar in their terms; and in effect how far ;thd^ 
SiTwsu Court had assumed such discretion, as enabling them upon the' 
whole to make a useful and wholesome construction of such a' 
xavABs. between particular interests and those entitled to the bulk 
of the property. However difficult in the first instance to adopt 
such a construction, if in different instances such wills have 
been so construed, it would be very hazardous upon this will, 
almost in terms affording such a construction, not to adopt it: 
not only with reference to the case itself, but because the re> 
fusal to adopt it, even against strong words, incurs the hazard 
[ 536 ] of bringing into question those decisions. The first case upon 
words similar, but very far from the same, is Hutchin v. 
Mannington^ before Lord Thurlotv. The construction Lord 
Thurloxv thought himself of necessity obliged to put upon the 
words I thought then was too bold, if 1 may presume to say 
so. His Lordship thought, there was an indication of a pur¬ 
pose, such as was contended for by the plaintiff; but that it 
was impossible to inquire, when each and every part of the 
estate could have been received, collected, and got in; and 
seems to admit, that he was driven by the impossibility of 
measuring that purpose of the testator to consider it vested at 
his death; and he held all the legatees entitled to their lega¬ 
cies though none had received them. That case is a strong 
authority, particularly in the passage as to the direction to 
sell real estate, to show the length the Court will go upon ge¬ 
neral grounds of convenience in the construction of a will, in¬ 
dicating a purpose, which it is almost impossible to execute 
consistently with the other purpose, that the party, in whose 
behalf it is to be executed, shall beneficially enjoy the interest 
intended by the testator. 

The case of Stuart v. Bruere was upon a will, which applies 
not only to the bulk of the property directed to be sold, but 
goes the length of embracing also the intermediate rents and 
profits, before the estate should be sold; and though estates 
were not sold, and the intermediate rents and profits are sub¬ 
jected to the same trusts, the Court thought themselves at li¬ 
berty under the circumstances to give to the tenant for life the 
beneficial interest of the money; though the sale was not ac¬ 
tually made. The words in that will “ as soon as conveniently 
“ may be after my decease” are in effect the same as those in 
this will. The first decree, upon the 2d of December^ 1785, 
somewhat more than a month prior to the end of a year from 
the death of the testatrix, ordered all the sales to be made, and 
the money to be laid out according to the will; and declared 
the title of Sir Simeon Stuart to the interest of the fund to be 
constituted by the decree. The sales being delayed, Sir Su 

C 

("aj The Lord Chancellor having observed, that the case ending by agree* 
ment could not be stated as a decision upon the subject, Mr. SondUy said, the 
agreement was not with respect to thatpoint: as to that they took the decision 
of Lord Tkurlim ; upon which tlie Lord Chancellor admitted, the case had alt 
the authority of a decision. •• 
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^eon Stuart presented a petition to tbe late Lord Chancellor j 
insisting, that under the * circumstances, the general intention 
being, that he should have the beneficial interest of the fund 
for his life, he ought not to be delayed in the perception of 
that benefit hy the non-execution of the trusts; and ttie rents 
and profits of the real estate ought not to go to the capital, the 
sales having been delayed when that intention was clear. The 
principle, upon which Lord Rosslyn decreed, was, not taking 
the period of a year from the death of the testatrix as the pe¬ 
riod, from which the petitioner was to receive the rents and 
profits, making the necessary abatements for the interest of 
debts, &c. but taking the period of the decree in 1785. The 
difference in time was not much; but the difference in the prin¬ 
ciple is something. Tuordi Rosslyn by his order, made upon the 
petition and a Report of the state of the funds, notwithstanding 
the language of the decree was that the rents and profits till 
the sale and the interest and dividends of the stock, till con¬ 
verted into money, should go to form one fund, the interest of 
which the plaintiff was to take, considers the sales as made in 
the view of this Court by the decree, which ordered them to 
• be made; and, taking care to reserve a suificient fund for debts 
and legacies, gave him the rents and profits and the interest 
of the fund unconverted from that period. Lord Rosslyn seems 
to think, there is a principle in the justice of the Court requir¬ 
ing him to consider that as done, when it was ordered to be 
done ; differing from Lord Thurlonv^ who considered it as or¬ 
dered to be done from the death of the testator. Lord Rosslyn 
considering it as done from the date of the decree, procured 
by the providence of the party himself. 

From these decisions therefore it is uncertain, what is the 
' true period in the case of a person having discretion enough 
to file a bill, and the case of an infant: whether the death of 
the testator, or the decree, if a suit was instituted: or, whe¬ 
ther the Court would say, Aat was a convenient period for this 
purpose, which for other purposes is determined to be conve¬ 
nient ; though it does not often hit the real justice of the case, 
viz. a year from the death of the testator. 

The next case is Entwistle v. Marklandj as to which I am 
clear, the Register has not correctly taken the declaration of 
the principle of the Court as to the interest of the tenant for 
life. That declaration is not very consistent; and it goes be¬ 
yond the declaration of the Court. It is quite clear from the 
proceedings and the report, that the person, who got the rents 
and profits, though tenant for life in remainder, got the pro¬ 
duce of property, that no diligence of the executors would have 
enabled them to collect and get in. The words of that will are 
nearly the same as in this. The codicil also brings it yery near 
this case. It appeared, that several parts of the personal estate 
were out upon securities such in their nature, that though at 
first probably very convenient securides, upon mortgage, they 
had become otherwise; and it was quite impossible that they 
could be got in. The terms of the will therefore connected 
VoL.VI. 54 
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1801. with the evidence adverted to personal estate, directed to be 
Vi^v>J got in with all convenient speed, which could not possibl;^ b^ 
SxTwsu got in; and was not left outstanding from negligence and dila- 
toriness of the executors. The principle of Lord Rosslyn upon 
that must have been mistaken in the decree upon my own re¬ 
collection and a comparison of the ordering part of tne decree 
with the declaration as to the principle. The principle of the 
first part of the declaration is obviously ri^ht; for if the per¬ 
sonal estate was got in, and not applied, it was dilatoriness; 
which should not prejudice any one. It is inaccurate in first 
supposing all the personal estate got in, and in the latter part 
supposing, that only part had been got in. But upon the re¬ 
port it apnears, not only, that great part had not been got in, 
but, that with no diligence it could nave been got in. The 
claim therefore of Robert Entwistley the first taker for life, was 
left out. But the decree afterwards goes on to order, that the 
plaintiff shall have the interest of that part of the personal es¬ 
tate. Lord Rosslyn's opinion must have been, that the embar¬ 
rassments the state of the property created made impractica¬ 
ble the general purpose, that the tenant for life should have 
the enjoyment of tne interest of the property; and he seems 
to have been of opinion, that he had no option. But it amounts 
nearly to destroying the natural effect of the one or the other 
part of the will. Lord Rosslyn thought, the best construction 
was to further the enjoyment of the property, as the testator 
meant it. 

This case then does not come on unprejudiced by decision; 
for under the circumstances upon the Report, the delay in re¬ 
ceiving the money, certainly occasioned in part by the trus¬ 
tees delaying, (1 desire not to be understood to say, culpably,) 

^ .y>39 J forthreeyears,perhaps very wisely, and in all instances forbear¬ 
ing to sue upon the personal remedies, as well as the remedies at¬ 
taching upon real estate, perhaps most wisely for those in remain¬ 
der by not destroying the means of the debtors to pay, agreeing 
to take payment by sale of the mortgager’s estates, and in parcels, 
instead of foreclosures, which the Court has not disapproved, 
considering the great expense and delay of proceeding iq. that 
way, with no dilatoriness, but upon circumstances, which the 
law of this Court considers reasonable grounds for delay, un¬ 
der all these circumstances the cases, to which I have alluded, 
have not left me to struggle with the difficulties, that would 
have occurred, if this had been an original case, untouched by 
prior decisions. Without saying, what my opinion would 
have been upon the question originally, I cannot say, I will 
give the tenant for Hite no relief, without saying, the decree 
in Entiviatle v. Marklandy a case nearly in ipsissimia terminisy 
is wrong; that Stu^t v. BruerCy which, mougn not so precisely, 
is veipt ntarly, this case, is wrong; and that what Lord Thi/r- 
hw hinted to be a provident and due construction of the will 
before him was wrong. But I think, those cases are founded 
upon a principle, which if the terms of the will allow you to 
mdte such a construction, is bottomed in evident convenience » 
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and I lay CTeat stress upon this ; that it is the very best con- 1801. , 
ptnfction for those, who are to object to the claim oi the tenant 
Tor life. This Court will look at principles of convenience. Sitweu 
\V here an estate is given in various legacies, and the residue '*’• 
is given, it is a rule of convenience, that authorizes this Court The"court 
to say, for there is no language in the will for it, that those look'at 
legacies shall be payable at the end of a year from the death principles of 
of the testator; because, as a general rule it may be taken,convenience; 
that the personal estate may be collected within a year; though that"emci?s*^’ 
in many instances that falls enormously to the prejudice of the shall be paya- 
residuary legatee. The same convenience has made the Court bic at the end 
say, the residuary legatee shall not claim till the end of the ofnyesr. 
year. In mf»ny cases the Court supposes the residue to carry 
interest; though in many cases the residue does not carry in¬ 
terest : but the Court takes the interest for a particular legatee 
from the residue, as a general rule of justice and convenience; 
though in many instances falling out against an individual. 

There are other cases, before Lord Hardwtcke upon the point, * 

whether interest at 4 or 5 per cent, shall be paid upon legacies ; 

and prior cases in Peere Viliams : the Court attending to the [ 540 ] 

• productiveness of the fund, or the contrary. But now it is a 
general rule, that where no interest is given by the will, ex¬ 
cept where it is given by way of maintenance, it is only to be 
allowed at 4 per cent, from the end of the year; though it may 
appear to have produced in the period interest at 5 per cent. 

Particular justice is disappointed in particular cases: but upon 
this principle, alluded to by Lord Thurlow in Hutchin v. Man- 
nmgton^ that the inquiry as to the state of the personal estate, 
when each and every part could be got in and made produc¬ 
tive, is endless and immeasurable, the Court cuts the knot by 
> doing what in general cases is convenient; though in particu¬ 
lar cases both convenience and justice may be disappointed. 

In this case tiie property is large ; and that circumstance as 
well as the consideration of justice and convenience made me 
hesitate: but the principle cannot be different on account of 
the amount of the property. The question is, whether there is 
too much in this will to prevent me from adopting that rule of 
convenience, that has been adopted in the other cases. Entwistle 
V. Markland disposes of the objection from the clause as to ac¬ 
cumulation of interest of the residue. That case also answers 
the objection from the power given to the trustees to call in 
money and lay it out upon interest, before it should be Imd out 
in land. The case must be considered, as if this was the only 
provision for the plaintiff; and it is to be considered, not only 
as a case, in which part might be got in, and pmt not, but as if 
all the personal estate was subject to the same embarrassment; 
and the question then is, attending to the accumulation, he- 
ther upon the whole will, considered upon the priflciples of 
the Court and the decisions, the testator could mean, that if 
the property could not bj cleared in the whole life of the tenant 
for life, the interest of the tenant for life was to be wholly 
disappointed. We are apt to lay hold of circumstances, though 
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1801. too critical, if they will assist in collecting the general purpose, 
Without straining the construction of the word “ residjae,'" 
SiTwixA though, I admit, in general it is such as is contended for the 
defendant, there are circumstances, which may produce accu¬ 
mulation, that may be taken to answer the direction as to that. 
Annuities are directed by the will to be paid out of the per¬ 
sonal estate. By the codicil they are charged upon the land, 
when the personal estate shall be invested in land. It would 
[ 541 ] be singular, that the testator should mean the annuitants to 
receive their annuities before investment, and that the tenant 
for life should remmn in a situation to get nothing. As to 
the legacies, some carrying no interest, others carrying in¬ 
terest, less perhaps than the fund might produce, there would 
be an acc .mulation of interest upon those; and though in a 
sense that would fall within the reach of the word “ residue,” 
yet he might have meant to apply the direction of the will as 
to accumulation more strictly; and I would struggle for any 
construction rather than adopt a construction, which, not from 
dilatoriness of the trustees, but only from circumstances, to 
which probably the testator did not look, has a tendency 
wholly to disappoint the intention as to the beneficial enjoy¬ 
ment. If the words of the will allow me, I ought to follow 
these decisions; and the necessity of not following them is 
very much weakened by the words of those wills. They have 
left in uncertainty the period, from which the tenant for life of 
the land, when purchased, was to commence with regard to 
the enjoyment oi the interest of the personal estate, in the 
contemplation of this Court .eal estate, but not actually be¬ 
come so; which imposes upon the Court considerable diffi¬ 
culty. Lord Thurlow^s rule is put upon the naked case of an 
estate directed to be sold, no burthens upon it, &c. Lord 
Rosslyn in the first case takes the decree within the year. En- 
twistle V. Markland goes upon a rule like neither of the pre¬ 
ceding cases. It is not the right rule to say, that, where a 
decree is obtained, directing a trustee to do some act, the time 
is that of the decree; for the language of the decree is no 
more than the language of the will. The Court orders it to 
be done only because the testator has ordered it to be done. 
The Court cannot mean, that the decree, because the money 
was not laid out in convenient time, is to give date to the 
enjoyment of the property; as if it had been laid out in con¬ 
venient time. If the trustees have not done what they ought, 
the Court orders it without prejudice to the interests of the 
persons entitled, as if it had been done. In Stuart v. Bruere 
Lord Rosslyn gave the interest prior to the end of the year, 
probably, because he saw in the Report, that he could have 
provided for the interest of the debts and legacies at the time 
of the decree. Upon the dry case put in Hutchin v. ilfnn- 
mngton the Court had not to encumber itself with the pay¬ 
ment of debts out of the produce of the estate, or the time 
[ 542 3 necessary for inquiring, what debts there were. That case 
therefore does not apply to this} and upon the w;hole, if the 
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Court can adopt a general rule of convenience, it must be, 1801. 

. ^at*.it will act upon the enjoyment of the tenant for life at 

* mat period, when upon its own rule it supposes the purposes SiTwut. 
tb be answered, before the fund can be cleared, can be an* *■ 
swered; and that here it is impossible to say, the tenant for 

life can have the interest of the residue before the time, when 
the fund can be constituted by an investment in land clear of 
debts, legacies, and annuities; when all those can be provided 
for. The plaintiff therefore must wait one year. 

The question then will be, whether he is to wait longer; 
and if so, whether he must not of necessity wait, till the per¬ 
sonal estate can be actually collected. Part may be collected 
from time to time in his life; and he might enjoy the rents 
and profits of the estates purchased with those parts. But it 
might happen, that no part might be got in in his life. Sup¬ 
pose, these debts on mortgage were the only part of the per¬ 
sonal estate: it is impossible to say, when either of those 
funds could be realized. The Court is therefore driven either 
to take the end of the year upon the principle of general con¬ 
venience, or to examine in each particular case, what conve- 
.nient speed and reasonable diligence would have done: what 
negligence or the law of the country or other circumstances 
have prevented; and make those inquiries at the hazard of 
obtaining no clear result. 1 am therefore disposed to say, 
justice requires that the plaintiff should have the interest from 
the end of the year; and the more so, because 1 am clear, that 
distributing that justice to him is consulting the essential in¬ 
terests of the persons in remainder; for then from his death 
they will have the benefit of that, whether the fund is convert¬ 
ed into land, or not; and if that is not done, the rule may 

• press as hard upon them; and some of them may have no 
actual enjoyment of the money. Suppose the tenant for life 
should c^l upon the trustee to get in the money with all 
possible diligence: it would be very difficult for the trustee in 
many cases at his own risk to determine, that he would not 
take all the remedies competent to him; and unless by this 
sort of equalizing rule, if 1 may call it so, we give a discretion 
to the trustees to make a husbandlike management, the tenant 
for life might insist upon a bill being filed; or enter upon the 
estate; or he might arrest the mortgager; or bring actions f 543 
of covenant. The trustee might say to the tenant for life, he 
would not put the property in risk: but he would be bound 

upon an inquiry in this Court to show a solid reason for 
objecting to the proceeding. The consequence would be in 
every instance an inquiry, whether the trustee acted reason¬ 
ably, or not. What a waste of property disputes arising out 
of such circumstances would occasion; even if the property 
should be eventually got in: but we know, securities are put 
in great hazard by too much pressure; and these considera¬ 
tions lead me to think, tnere is a strong analogy in the gene¬ 
ral rule; which in many instances is not applicable to particu¬ 
lar circumstances; and I am justified upon the whole, though 
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]801. 1 have had great difficulty upon it, in saying, the construction 

ought to be that, which will g^ve the tenant for life the intej' 
SiTwxix rest from the period, at which in the contemplation of thi!^ 
Court the residue would be formed as residue; viz. the end 
iMAu. year, conceiving it hard upon him to take the time of 

the decree; recollecting, that the former decree directs an 
inquiry, as to what had been done, without directing the 
money to be called in; which certainly it ought upon that 
principle. 

The directions must be such as to provide for an appropria¬ 
tion as to legacies and annuities: as to legacies, both such as 
carry interest less than 5 per cent, and such as carry no interest 
till the time of payment. In the appropriation as to legacies 
it would be fit to consider, whether the necessity of appro¬ 
priating may not give the legatees a larger interest than is 
given by the will, upon Green v. Pigotija) but there have 
been other cases since, in which it has been held not to be 
the legitimate effect of appropriation to give a larger interest, 
than if there was no appropriation. 

The second point is, whether the legatees are entitled to 
more than 4 per cent, and particularly one, who had taken a 
mortgage for his legacy. As to the general point 1 have taken 
it to be clearly settled, that, where no rate of interest is given 
by the will, the Court gives 4 per cent, and where any rate of 
interest is directed by the will, the Court gives that; and 
there is no reason from particular circumstances to depart 
[ 544 ] from the general rule as to legatees. .The cases cited from 
Vesey show, that it was not at that time a settled rule, whether 
there should be 4 or 5 per cent, but that it was rather the in¬ 
clination of the Court to give 5, as to personal estate, particu¬ 
larly if producing interest. But that rule, 1 take it, has been 
long altered ; and the general rule is as I have stated. One 
case, (a) diat was cited, does not bear upon it: a person charg¬ 
ing under a power had given 5 per cent, and the Court said, 
he might, if he did not give more than legal interest. 

As to the transaction of the mortgage, there is no doubt, 
Francis Sitwell., when of age, might take payment of his legacy 
by a mortgage, if he thought proper; and feeling, that it would 
be attended with inconvenience, might make a bargmn, that, 
when the estate should produce money enough to pay him, 
they should take it back again. That seems to be the agree¬ 
ment. I understand, he will not take finally to the mortgage; 
and, if not, the transaction is undone; and he puts himself 
back to the situation of legatee; and then in the account he 
must give credit for the difference between 4 or 5 per cent. 
received in the mean time. If he holds to the mortgage, it is 
so much payment; and he will keep the 5 per cent, 

(a ) 1 Bn. C. V. 103. faj p. 544. Lmit v, Frehe, ante, vol. ii. 507. 
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CATHERINE WHITEHEAD^ by her will, dated the 3d of The want of 
June^ 1798, made the following disposition: copylwld*es^ 

“ I give, devise and beqeath, all my freehold and copyhold ^terannot be 
“ houses, messuages, lands, tenements and hereditaments, supplied for 
“ whatsoever in London and tvheresoever situate and being grandchil- 
“ with their and every of their appurtenances, unto my two 
executors hereinafter named, to be by them sold and dis- 
“ posed of or divided at their own will and discretion; after 
“ which 1 give one share or third part of the same unto my 
“ five nieces, Catherine^ Anne, Fanny, Charlotte, and Harriet, 

“ the children of my late daughter Perry of Newport, share 
and share alike, their heirs, executors, and assigns; and if [ 545 ] 

“ any of the said nieces should happen to die before the day 
“ of marriage and before they arrive at the age of twenty-one 
** years, then I will and desire that such fifth part bequeathed 
to her so dying shall be equally divided among the sur- 
viving nieces share and share alike.’’ 

The testatrix appointed her daughters Constantia Skynner 
Whitehead and Fanny Whitehead, her executrixes. She died 
in May, 1799; leaving her five granddaughters by her de¬ 
ceased daughter, described in the will as her nieces, and their 
two brothers ^John Perry and James Perry, surviving: her co¬ 
heirs at law, viz. her two surviving daughters and her two 
grandsons being also heirs according to the custom of the 
manor and the copyhold premises not having been surren¬ 
dered to the use of the will. 

, The bill was filed by the five granddaughters; charging, that 
the copyhold premises having been surrendered by the testa¬ 
trix upon mortgage, no surrender was necessary to the use of 
her will; the legal estate not being in her; and that if a sur¬ 
render was necessary, the want of it ought to be supplied in 
equity. The bill therefore prayed, that the plaintiffs may be 
declared entitled to one-third part of the copyhold premises ; 
and that if the Court should be of opinion, that a surrender was 
necessary to give effect to the devise, the want of the surren¬ 
der may be supplied. 

The defendants, the daughters and grandsons of the testa¬ 
trix, by their answer stated, that the mortgage had been paid 
off by the testatrix, that the premises were surrendered to the 
use of the mortgagee and his heirs, subject to redemption; 
and at the same Court, subject to the said mortgage surren¬ 
der, they were surrendered to the use of the testatrix and her 
husband during their lives and the life of the survivor; a d 
after the decease of the survivor to the use of the heirs and 
assigns of the survivor; and the testatrix survived her hus¬ 
band. They further stated, that the mortgagee never was ad¬ 
mitted ; and the legal estate was vested in the testatrix until 
her death; and descended. They insisted, that a surrender 
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1801. to the use of the will was necessary to effectuate the devise-; 

and that the plaintiffs, being merely the grandchildren of tli 
rjsBBT testatrix, are not entitled to have the defect of surrender su^ 
plied to the prejudice of the defendants, as heirs at law; espe- 
r * as two of the defendants are the daughters of the testa- 

^ J trix, and the other defendants are totally unprovided for, ex¬ 

cept that John Perry is entitled to the fee simple of two small 
houses, which descended to him as heir at law of his father, 
and a moiety of a freehold messuage, left to him by the will 
of his grandfather, of the annual value of 19/. in the whole, 
and also, that James Perry is entitled to the fee simple of the 
other moiety of the last mentioned messuage, but to no other 
real or personal estate. 

Mr. Munsjield, Mr. Richards, and Mr. Fonblanque, for the 
Plaintiffs^'Th& relief sought by this bill is certainly contrary 
to what has been considered a general rule of the Court since 
the final decision of Kettle v. Townsend, (a)m the time of 
King William: Lord Somers's decree in favour of a grandson 
being reversed by the House of Lords. But in later cases dif¬ 
ferent Jui-'ges have expressed an opinion, that the point de¬ 
served to be reconsidered. In Chapman v. Gibson, (b) Lord 
Alvanley went much at large into the subject; and said, he did 
not see, why a grandchild should not have the same equity; 
for the statute of Elizabeth (c) has made it compulsory on a 
grandfather to provide for him. Lord Rosslyn also in Hills v. 
Downton (d) expressed a strong opinion against the decision 
of the House of Lords. The ground, that a grandfather is not 
bound to provide for his grandchild, as a father is for his child, 
and the former therefore is not under the same moral obliga¬ 
tion, would sound extraordinary out of a Court of Judicature; 
and certainly affords no reason. The statute of Elizabeth im¬ 
poses the same obligation upon a grandfather and grandmo¬ 
ther as upon the parents; which is &e sense of the Legislature 
and of mankind. There is no other decision against a grand¬ 
child. There is a case the other way (e) prior to that in the 
House of Lords. The opinion of the Master of the Rolls in 
Watts V. Bulhs if) \^ decisive in favour of grandchildren; and 
in Furaaker v. Robinson (g) Lord Cowper doubted the case of 
Kettle y. Townsend. 

No interest Lord Chancellor. —^Where a legacy is given to a grand- 

by way of child, without more, would that grandchild take interest, as a 
* child would ? In the case of a grandchild must there not be 
■imply to » ^ something more than merely giving a legacy: something show- 
grandchild or ing, that the testator put himself in loco parentis f Is there any 

favour of a natural child, simply upon a le- 
*[ * 547 ] 8*®^’ without any thing to show, the testator put himself in 

fajl Sifilk. 187. CbJ 3 Bro. C. C. 229. f c J Stot. 43 FMz. e. 2. *. 7. 

Cd) Ante, vol. v. 5S7, see page 565. Ce) Auon. 2 Freem. 197. 

CfJ 1P. Wm. 60. CsJ Pre. Ch. ATS. 1 Eg. Ca. Ab. 123. PL 9. 


No interest 
by way of 
xniuntenance 


{ (1) Lit^w T. iMptm, 2 Johns. Cha. Rep. 628.| 
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loco parentis? In Grave Lord Salisbury (a) Lord Thurlow 
\'wuld not in the case of a natural child say, a legacy was 
c^eefned by an advancement. 

• The difficulty with me is this: can I sitting here contradict 
a decision of the House of Lords ? 

Fot the Plaintiffs.—Fursaker v. Robinson was the case of a 
natural child: but the point as to maintenance has since been 
considered in Crickett v. Dolby., (b) and an opinion expressed 
by Lord Alvanley in favour of ^e natural child. This testatrix 
certainly meant to put herself in loco parentis. As to the ques¬ 
tion, whether the children are provided for, that underwent 
great consideration in Hills v. Doivnton; and Lord Rosslyn 
tiiought, as Lord Hardwicke thought before, that circumstance 
ought not to weigh. 

In many instances the Courts below have considered them¬ 
selves at liberty to depart from a decision of the House of 
Lords upon very minute circumstances. Lord Thurlow did so 
in Tweddell v. Pweddell; (c) and so are all the cases upon ge¬ 
neral bonds of resignation, (d) 

Mr. Romilly., for the Defendants^ was stopped by the Court. 

Lord Chancellor. —I feel great difficulty in hearing this 
cause. The question with me, adopting all the sentiments of 
the great persons named, as far as they go, with due submis¬ 
sion to that Court, which has a right to bind me and them, is, 
wliether I can set up my judgment against a judgment of the 
House of Lords. A rule of law laid down by the House of 
I.ords cannot be reversed by the Chancellor; though if there 
is any difference from a circumstance, that was not before the 
House of Lords, the cause may be decided upon that. 

, It is said, the grandmother put herself in loco parentis. But [ 548 ] 
it appears, there are other grandchildren, to whom she forgot 
her duty; and who are unprovided for. The case of a grand¬ 
child, where the father is alive, and abundantly providing for 
it, is very different from the case, where the fadier is dead. As 
to the statute of Elizabeth^ if the father is living, the grand¬ 
father is under no legal obligation. The rule of law must re¬ 
main, till altered by the House of Lords. Therefore dismiss 
the bill: but it is impossible to give costs; where the plaintiffs 
have had so much encouragement from dicta. 

Ca)\ Bro. C. C. 425. J Ante, vol. iiL 10. f cJ 2 Bro, C. C. 101.152 

("dj See the BUkop of Lomlon v. Fytche, 1 Bvo. C, C. 96. 
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Bolts. SPURRIER V. FITZGERALD. ; 

Dec. 1| 2, 7- 

A bill alieg- THE bill Stated, that the plaintifF was possessed of a mes- 
iiig a written coach-house, stables, and buildings, situate at the corner 

be SUB- of lowcr Seymourstreet and Orchard-street^ and in CalmeVs Mervos^ 
tained by evi- in the parish of St. Mary-le-bone^ for two several terms of years; 
dence of a pa- being desirous to sell the same for the remainder of the 
^ Af^^^wer terms respectively, the defendant contracted with him for 
admitting an the same; and she the defendant by writing under her own 
agreement, hand agreed to give the plaintiff the sum of 1800/. for the said 
tiif ”o'^"er * niessuage, coach-house, stables, &c. for the residue of the said 
form iMhe terms respectively, and the fixtures; and the plaintiff agreed 
bill being to sell tiie said messuage, coach-house, stables, &c. and fix- 
amended as to tures at and for that sum ; and which said sum of 1800/. the 
stancer tfie” defendant agreed to pay the plaintiff, as follows: that is 
defendant was to say, the sum of 900/. down, and the remainder thereof in 
not permitted two years, and to give the plaintiff her bond for securing the 
to take advan- thereof; and the plaintiff refers to the agreement or 
^atuteof^ writing'n the plaintiff’s custody. The prayer of the bill was, 
Frauds by the that the said agreement, so as aforesaid made by the said de- 
answer to the fendant with the plaintiff, may be specifically performed, &c. 
and a's^'ed*^ * defendant by her answer, stating the plaintiff’s interest 

fic peXm" premises for two several terms of eighty-four years and 

ance wasde* seventy-five years and a half, admitted, that she contracted for 
creed.(1) same with Mr. Phipps; to whom the plaintiff by a letter, 

[ 549 ] dated the 30th of Aprtl^ 1800, referred her, as his agent, to 
treat on his part for the sale thereof. She stated, that she con¬ 
tracted respecting the same verbally, but not in writing under 
her own hand or signed by her. She verbally agreed to give 
the plaintiff the sum of 1800/. for the said premises for the re¬ 
sidue of the terms and for the fixtures; and admits, the plain¬ 
tiff, or Phipps as his agent, agreed to sell the same to her for 
that sum, payable by instalments, as stated in the bill. 

The answer then stated the objections to the abstract: 1st, 
upon covenants in the original lease and assignments against 
exercising certain trades upon the premises under a penalty by 
way of additional rent, and against erecting any portico, bow 
window, or other projection, or fixing any sign or other post 
before the front of the house, which should project further 
than the window stools and door cases, without consent in 
writing; by the effect of which covenant she conceived she 
should be prevented from erecting a balcony: 2dly, that the 
coach-house and stables were subject to higher ground rents 
than had been represented. The defendant then stating some 
further objections, denies, that she made any of the said ob¬ 
jections in order to evade or dela;y the performance of the said 

{ (1) See Smith v. Brailtferd, 1 Dessus. Bawle, 534. See also the note to Pym v. 
Clui Rep. 350. Tiwlor v. Adwm, 2 Qerg. & Blackburn, ante, Tol. iil. 39.| ' 
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verbal agreement: on the contrary, the defendant says, she is 
now*and always has been ready and willing to perform her 
^art of the said verbal agreement on having a good title and 
proper conveyance made to her or her trustees of the said mes> 
suage or tenement, coach-house, stables, and premises, subject 
to the ground rents only to the amount of 19/. I6jr. per annum^ 
and on having the proper consent in writing from the several 
persons, who ought to give the same to the erection of the said 
balcony, or a proper indemnity against any other encum¬ 
brances. This submission was several times repeated in near¬ 
ly the same terms. 

The bill being amended as to the circumstances of the plain¬ 
tiff’s conduct, to which the answer attributed the delay in exe¬ 
cuting the agreement, charging, that the proper consents to 
the erection of the balcony had been procured, &c. and pray¬ 
ing, that the defendant may be decreed to make the plaintiff 
compensation for the loss and expense occasioned by her not 
performing the agreement, the defendant by her further answer 
stated, that she was always previous to the filing of the bill 
ready and willing to complete the said agreement upon hav¬ 
ing a good title and a sufficient consent to erect the said bal¬ 
cony; having determined not to complete the same, until 
she obtained such consent; and that she frequently before 
the filing of the bill offered to accept the said title, if the 
plaintiff would enter into security to indemnify her against 
the covenants and clauses, which she is advised are objec¬ 
tions to the said title; that the plaintiff cannot make a title; 
but from the imperfect abstract delivered to her it would be 
difficult, if not impossible, to state all the objections to the said 
title. 

The answer then stated the Statute of Frauds, (a) with the 
usual averment, that neither she nor any person for her ever 
signed any contract or agreement in writing for purchasing the 
said premises; and that the defendant hopes, she shall have 
the same benefit, of the said Act, (if necessary,) as if she had 
pleaded it. 

The plaintiff produced evidence, that he had procured the 
proper consents for the erection of the balcony ; and it was 
proved, and admitted by the answer, that some of the other 
objections bad been obviated by the plaintiff. 

Mr. Pig'^ott, and Mr. Stanley^ for the Plainti^^ insisted, that 
the defendant having by her first answer submitted to perform 
the agreement cannot afterwards by a further answer insist 
upon the Statute of Frauds. 

Mr. Richards^ Mr, Romilly, and Mr. W. Agar, for the Z)e- 
fendant^ objected to reading ^e answer, or any evidence, to 
prove any thing but a written agreement according to the frame 
of the bill. * 

This is a very considerable question. The plaintiff t.iust 
prove his case, as he states it. Having by his first bill induced 
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the defendant to make an admission, he cannot by accon^mq* 
dating his amended bill to the answer state a different case and 
pray a different relief. This is an attempt to go beyond thp 
case, frequently referred to, where, the answer stating an agree¬ 
ment, the bill by amendment adopted that agreement. In 
George v. Frankland^ lately before the Lord Chancellor, the bill 
prayed specific performance of an agreement. The defendant 
stated, that the agreement was abandoned; and produced let¬ 
ters of the plaintiff, expressing that he considered it at an end. 
The plaintiff offered evidence of acts, showing an intention to 
consider it binding; and that the defendant attended at a sale 
by auction; and said, the premises were under contract to him; 
insisting, that being in the answer it was put in issue. The 
Lord Chancellor admitted the evidence de bene esse; but after¬ 
wards sr^d, it ought not to be admitted, not being in issue in 
the cause ; and that if the plaintiff goes on such a case, he 
ought to state it. In Legh v. Haverjield (a) the bill was dis¬ 
missed, because the aCTeement proved was not that alleged. 
Mortimer v. Orchard (b) and many other cases are uniform, 
that the plaintiff must prove the agreement stated ; or he shall 
not have a decree. Upon this bill therefore no agreement 
can be read, except an agreement in writing and properly 
stamped. 

For the Plaintiff. —In this objection the distinction between 
the agreement alleged and the evidence of it is not attended 
to. The allegation of the bill is, that the agreement is evi¬ 
denced by writing. The objection is premature. The Court 
must first hear the answer, before the confession in the answer 
can be compared with the st"tement of the bill. This is verj’^ 
different from the cases alluded to; in which the agreements 
alleged and admitted were different; the bill praying perform¬ 
ance, not of the agreement admitted, but of another agree¬ 
ment. The agreement confessed here is the agreement stated ; 
and the only difference is in the manner, in which it is evi¬ 
denced. 


The Master of the Rolls^ observing, that the objection led 
prematurely to the merits of the cause, the evidence was read 
without prejudice. 

For the Defendant. —^The bill-states, and in all its parts ap¬ 
plies to, a written agreement. The plaintiff has therefore made 
It absolutely necessary to produce such an agreement; and he 
cannot go upon any other. In the passage referring to the 
agreement or writing in the plaintiff’s custody it is impossible 
to separate the sentence, or to take advantage of the word 
“ or for he cannot refer to a verbal agreement in his pos¬ 
session. The plaintiff now desires the Court to perform, not 
the agrewnent he states, but a verbal agreement stated by the 
answer. 

With respect to the point upon the Statute of Frauds, though 


Ca) winte, vol. v. 452. 


CbJ Ante, vol. ii. 243. 
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^here is no case, in which it has been precisely- settled, it is 1801. 
now'understood upon the strong opinion of Lord Chief Jus- 
lice Eyre and Lord Rosslyriy and of the present Lord Chancel- Sjoanisa 
For in the late case of Cooth v. Jackscriy (a) that a defendant 
admitting an agreement, but insisting upon the benefit of the 
Statute by his answer, shall not be compelled to perform it. 

If the terms of the agreement are admitted, whether the de¬ 
fendant submits to perform it, or not, all danger of perjury is 
out of the question. The submission to perform the agree¬ 
ment therefore does not vary the case. It was at a certain 
time; and when the plaintiff stated certain tei ms, with which 
he said, he would be satisfied. When the defendant said, she 
w'as ready to perform that agreement, seeing what the plaintiff 
prayed, he ought to hav'e closed with that; and to have re¬ 
plied to the answer, and set down the cause. Instead of that, 
amending the bill, making a new case, and requiring another 
answer, he has entirely waived that submission; which was 
made upon a case different from that now stated. This would 
be manifest injustice. The plaintiff now claims a compensa¬ 
tion for the delay and the expense of repairing the injury to the 
house ; upon the ground, that she bound herself to perform the 
agreement. If that had been stated originally, would she have 
submitted to perform the agreement ? The time is also mate¬ 
rial. This defendant has lost her object of a residence in towm 
for one winter. Though at that time she was ready to take the 
house, yet now, nine months afterwards, when it is deterio¬ 
rated, and a bill filed, she insists, she shall not be compelled. 

The whole answer is to be taken together, as one Record. She 
takes the defence the law gives her; and of which she has a 
right to avail herself against a new case. The amended bill 
is entirely a new bill; and the answer is considered an answer 
to a new bill. In Moore v. Edwards (b) there were two an- [ 553 ] 
swers: but Lord JRosslyn was of opinion, that the defendant 
might have the benefit of the Statute, if insisted upon by the 
second answer. 

Mr. Pi^gotty in reply. —^This is not a case of different agree¬ 
ments ; nor is the agreement originally stated in any degree 
varied by the amendments. The court is left in no doubt as 
to the nature, effect, or terms, of the agreement. The opinion 
expressed by the Lord Chancellor has not been acted upon; 
and the point cannot be considered as decided. But, supposing 
that to be so, the benefit of the Statute must be taken at the 
time the agreement is confessed ; for if the party submits to 
perform it, upon the same authority there >s an end of the Sta¬ 
tute. The agreement, of which the plaintiff asks the perform¬ 
ance, is that, which the defendant admits, and submits to per¬ 
form : no other. The bill was filed on the 2d of Julyy 1800. 

On the 17th of Novembery 1800, the defendant put id that an¬ 
swer, admitting the agreement, as stated by the plaintiff, de- 

CoJ Ante, 12; where the subject is flilly discussed, and the authorities re. 
feired to. See also the note, ante, vol. iii. 39,40, to Pym v. Jilucklnirn. 

(bj Ante, vol. iv. 23. 
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nying only the form of it; namely, that it was evidenced by^ 
writing; and she submits to perform it. If she was then at 
liberty to object to the form of the agreement, namely, by pai 
rol, as a reason, why she was not bound to perform it, it wab 
incumbent upon her then to claim the benefit of the Statute: 
but she does not. On the contrary she submits to perform it; 
and insists, that it was owing to the plaintiff, that it was not 
performed without the bill. The amendments had nothing to 
do with the agreement. They were made necessary by the de¬ 
fendant's stating circumstances to show, that it was the plain¬ 
tiff’s fault, that the agreement was not performed by her. By 
the answer to those amendments, put in not till March, 1801, 
she for the first time claimed the benefit of the Statute. This 
was a fraud on the plaintiff: for up to that time the plaintiff 
could nc but consider the agreement as a subsisting agree¬ 
ment, binding him, and binding the premises. At any rate it 
was entirely misleading him; for if the defendant had, when 
she confessed the agreement, insisted on the Statute, the plain¬ 
tiff would have been at liberty to consider his bill as at an end, 
and himself and the premises contracted for as discharged 
from the agreement. On the contrary the first answer leads 
him to conclude, that it is a subsisting agreement; and reduces 
the cause to a mere question, by whose fault the agreement 
had not been performed; and the authority of the Court to 
enforce it had been rendered necessary. The plaintiff proceeded 
in his cause to clear that question; and till almost a year after 
the agreement was entered into, and the bill filed, the plaintiff 
is led by the pleadings to treat it as a subsisting agreement; 
and is never told by the defendant, that it was an agreement, 
as to which, though she admitted the substance of it in all par¬ 
ticulars, she nevertheless meant to avail herself of the form 
as a reason for refusing to execute. 

The Master of the Rolls, —^This bill is filed for the specific 
performance of au agreement. The defendant by her answer 
admits a parol agreement, and submits to have it carried into 
execution; but she now contends, that a specific performance 
of that agreement ought not to be decreed: 1st, because the 
plaintiff having by his bill stated an agreement in writing ought 
not to be permitted either by reading the answer or by other 
evidence to prove a parol agreement: 2dly, if he should be 
permitted to prove a parol agreement, yet the defendant is at 
liberty to insist upon the benefit of the Statute of Frauds; as 
she has by her answer to the amended bill, notwithstanding 
her submission to perform it by the answer to the originad 
bill. As to the first point, it is a little ambiguous upon the face 
of the bill, whether the plaintiff did or did not mean to state 
this to bd a written agreement. It seems, he meant in the 
first place to represent a contract, without saying, whether it 
was in writing, or not; and then, that some of the terms were 
expressed in writing, signed by the defendant. But taking it, 
that he meant to represent the whole to have been in writing, 
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I take it not to have been ever established, that a plaintiff is 1801 . 
tibuild to prove all the allegations of his bill with so much 
strictness and precision as a plaintiff at law is obliged to prove swnmn 
Bis declaration: it is sufficient, if a plaintiff here proves the «. 
substance of his bill. He cannot certainly have a decree for Extzoebais. 
the execution of a different sort of agreement from that laid; 
an agreement of a different import or tendency ; for then the 
evidence would not support the bill. But the difference be¬ 
tween a written and a parol agreement consists in the mode, 
in which they are evidenced. This objection does not at all 
depend upon the Statute of Frauds. The objection, provided 
it IS an objection at all, would have been equally good, if no [ 555 ] 
such Statute had been made; that the plaintiff ought to prove 
the allegation, not only in substance, but all its circumstances; 
that evidence of a written agreement will not support the alle¬ 
gation of a parol agreement; or evidence of a parol agreement 
the allegation of a written agreement. No such rule was ever 
established. At Law it is even now sufficient, as it was before 
the Statute, to allege an agreement generally ; which throws 
it upon the defendant to allege, that it is not in writing. In 
. Whitchurch v. Bevis (a) Lord Thurlow^ stating the case of 
Child V. Lord Godolphin^ considers the allegation of the agree¬ 
ment being in writing to be thrown into the bill for the mere 
purpose of forcing the defendant to plead the Statute instead 
of demurring; and it seems, there the allegation was of a 
written agreement; to which the defendant pleaded, that there 
was no written agreement. Lord Thurlow says, “ That plea 
** was ordered to stand for an answer, with liberty to except; 

“ and upon a rehearing obtained by the defendant the order 
“ was confirmed ; and Lord Macclesfield said, the plea of the 
Statute was right; but that she ought to have denied the 
“ agreement by answer; for if she confessed it, the Court 
would enforce it; that if the bill had stated the agreement 
“ generally, a demurrer might have been allowed : but where 
the agreemen; is stated to be in writing, the plea must be 
“ supported by the answer.” (b) 

That shows, that, if the plaintiff alleges a written agree¬ 
ment, the defendant will be reduced to the necessity of plead¬ 
ing, and supporting the plea by an answer; which would not 
be necessary", if this objection .would hold; for the defendant 
would run no risk; as according to this the plaintiff could not 
have performance of the agreement in any way; having alleged 
it to be in writing. 

The next head of defence, that the defendant, having by the 
answer to the amended bill claimed the benefit of the Statute, 
is in the same condition, as if she had originally insisted upon 
the Statute, raises the question so often agitated; whether, if 
the defendant confesses the agreement, but at the same time 
insists upon the Statute, he shall be compelled to perfori>. it. 

But this defendant does not bring it to that question; for 
luving once submitted to perform the agreement, it is impos- [■ 555 ] 

ffl ) 2 Bvo. r. C. 559, • fb ) 3 Sro. C. C. 566. 
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1801. sible for her afterwards to insist upon the statute. At the 
time she confessed the agreement she ought to have iijter^ 
SrcBBiBB posed that guard. At that time it was incumbent upon he^ 
*• to say, whether she would avail herself of it. The reason sh«f 
iTzoBBAU). gUgggg^ that the plaintiff did not think fit to be satisfied with 
her answer, but amended his bill, and required a further an¬ 
swer as to the details and circumstances, is no reason for with¬ 
drawing her submission. It is well known, that it is with gp-eat 
difficulty permitted to a defendant to make any alteration in 
his answer, even upon a mistake; as where an executor by 
mistake submitted to account for the residue to the next of 
kin: and afterwards discovering his right upon some late cases 
to insist upon having it beneficially applied: yet the Court 
refused to permit him to withdraw that submission. What 
ground is there here for withdrawing a submission deliberate¬ 
ly made: The plaintiff did not amend his bill for the purpose 
of obliging her to confess a new or a different agreement. He 
was contented with her answer as to that; but wished to put 
himself in a better plight as to her allegation of non-perform¬ 
ance upon his part; and that it was his own fault, that the 
agreement was not performed without the necessity of a suit. 
The agre 'ment was out of the question. It was at rest be¬ 
tween them. There was an agreement, and a submission to 
perform it; and the only question between them was as to the 
costs of this suit, whether it was necessary. 

The defendant having therefore submitted to perform the 
agreement confessed by her, it is of course to decree her to 
perform it; and all the other circumstances are merely as to 
the costs, such as may influence the Court as to the payment 
of them, upon the point, whether it was necessary for the 
plaintiff to institute this suit; or, whether it was his fault, that 
the agreement was not performed. But it is mere matter of 
course to decree a performance. 


At the defendant’s desire, a reference to the Master was 
directed as to the title; and whether the proper consents were 
obtained as to the erection of the balcony. 


[ S57 ] TURNER n. MOOR. 

Boils. 

JOHN CANTLET, by his will, dated the 2d of April, 1796, 
A. or m case of gave and bequeathed to John Turner and Robert Turner all 
his deaih to his leasehold messuages, lands, tenements, and premises, in 
iute^the*^*° county of Cornwall, to hold to them, their executors, &c. 
parent. tenanto in common and not as joint tenants, for the residue 

of the respective terms. The will then proceeded thus; 

“ Being possessed at this present time of property in the 
national funds, to wit, to the amount of 15,CXX)/. of stock in 
** the 3 per cent. Consolidated Annuities, I hereby leave and 
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‘.‘bequeath the said 15,000/. of said stock to my nephew Mr'. 
* S^ 9 bert Dalrymple now or lately residing in Indta^ or in case 
of his death to his lawful issue t but if my said nephew should 
** be deceased at the time of my death without leaving any 
“ lawful issue, then in that case I leave and bequeath to the 
“ aforesaid John Turner of Turner~haU, or in case of his de- 
“ cease to his lawful issue SOOOl. of the said stock. Also in 
“ like manner I leave and bequeath 3000/. of said stock to the 
“ aforesaid Robert Turner of Menie or his lawful issue. Also 
“ in like manner I leave and bequeath 6000/. of the said stock 
“ to my cousin Captain M^Naughtane Ramsay^ mariner, now 
“ or lately residing in the town of Leith near Edinburgh^ or in 
“ case of his death to his lawful issue.” 

Upon the bill of John and Robert Turner and Ratnsay against 
the executor j, the decree directed an inquiry, whether Robert 
Dalrymple or any of his issue were living at the death of the 
testator. 

The Master by his Report stated his opinion, that Dalrymple 
not having been heard of since the time of his sailing on a 
voyage in India on the 22d of December^ 1785, must in all 
human probability have perished in the prosecution of that 
voyage, being many years before the death of the testator; 
and no evidence having been proved to show, that he ever was 
married, but the contrary appearing by the evidence, he con¬ 
ceived, he never was married. 

The cause coming on for further directions, the Master of 
the Rolls directed a petition to be presented on behalf of the 
children of the plaintiffs, some of whom had attained the age 
of twenty-one. The petition suggesting, that the plaintiffs are 
entitled only to the interest of the legacies respectively, and 
that the principal of such legacies upon their respective deaths 
became distributable among the issue of the plaintiffs respec¬ 
tively who may be living at the time they may respectively die, 
prayed, that the legacies may be secured. 

Mr. Martin., in support of the -Upon the wording of 

this will and the circumstances a life interest only was intend¬ 
ed for the persons named in the will. That construction also 
must prevail upon the legal import of the words according to 
the decisions. If the will had stopped after the disposition to 
Robert Dalrymple., he could haue had no more than a life inte¬ 
rest : but knowing the circumstances as to t^t nephew, the 
will being made eleven years after he had sailed on a voyage, 
in which in all probability he perished, the testator adds words 
showing, he meant to guard against the event of the decease 
of his nephew in his life. He was clearly aware of the import 
of the words he was using. If he had the same event in his 
view as to the other persons, he would have inserted similar 
words after each particular bequest: but that being omitted- the 
will stands, as ir the words applied to Robert Dalrymple had 
never been introduced. 

There have been various cases, upon words, in some pre- 
cis*ely similar, in others nearly so j which have been consider- 
Voi. VI. 56 
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1801. ed as curtailing the interest of the first taker to a mere interest 

for life: Billings v. Sandom;(a) which from a fuller manu- 
Ti’bheb script note appears to be accurately reported, as far as it goes f 
Mwb. Nowlan v. Nelligan:(b) Lord Douglas Chalmer^(c) deter^ 
mined in a great measure upon the authori^ of Billings v. 
Sandom, The Court has unitormly held it a life interest only 
upon such words. The words used in this will are words of 
purchase ; and if this had been a devise of land, the parent 
would have had an estate for life only, not an estate tail; 
[ 559 ] which has afforded the ground, upon which the Court has 
gone in these cases: Upon the other construction the Court 
must supply words j which is never done without a manifest 
intention. Supposing, the intention was to give the parent an 
absolute interest, the rule “ ^od voluit non dixity^ applies. 

Mr. F’^millyyfor the Plazntiffsy was stopped by the Court. 

'Die Master of the Molls .—My recollection of the case of 
Lord Douglas v. Chalmer induced me to express a wish, that 
the construction of this will should be a little further consi¬ 
dered. But that case is very clearly different. First, it is quite 
clear here, the intention was, that if the testator’s nephew- 
Robert Ualrymple should be living at his death, he should 
take absolutely, and his children should take nothing. The 
reason assigned for the testator expressing himself with more 
particularity as to him, his absence in Indiay and the uncer¬ 
tainty whether he was not dead, furnishes no reason for giving 
him upon the supposition, that he was alive, a larger interest 
than any other legatee; and it is clear, that, if he was alive, 
the testator intended him to take the whole, and that the chil¬ 
dren should take nothing. That gives the rule for the con¬ 
struction of the same words, when occurring again in other 
parts of the will. The same phrase is repeated after the be¬ 
quest to each of the other legatees; and having himself clearly 
expounded his meaning in one instance, he must be supposed 
to have the same meaning by the same words in the other 
parts. The case 1 have mentioned is different from this in 
another respect. That was a bequest to a married woman. 
The mention of the issue clearly implied, that he did not in¬ 
tend an absolute legacy to her; which in effect would have 
been a legacy to her husband. The Lord Chancellor there¬ 
fore proceeded a good deal upon the apparent intention of the 
testatrix; not meaning an absolute gift to the husband, but a 
provision for the wife and children. There also the word was 
“ andwhich was relied on in Billings v. Sandom i as show¬ 
ing, that both pardes are to take a benefit, the parent and the 
children. The words cannot be fully sadsfied without gpving 
each some interest; which can be oidy by giving an estate for 
life to the parent and the capital to the chil^en after the 

Cajl Bn. C. C. 393. fbjl Bn. C. C. 489. 

fej Atitey vol. ii. 501. Hmchlen v. iSimoiub, ante, vol. iv. 160. Rng v. Taylor, 
ante, vol. v. 806. •> 
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death of the parent. Here the word is “ or.” Both are not to 1801. 
take; but either the parent or the children in the alternative ; 

^ and though in many cases “ or,” has been construed “ and,” Turner 
you must show an intention requiring that, fa) The natural 
import is to exclude the one from any participation of that, 
which is given to the other. 

I have not the least doubt therefore upon this will, though the imeutiim 
I wished it to undergo a little further consideration, that it requlrinp: it. 
was not necessary to make the children parties. The prayer [ * 560 ] 
of the petition being refused, the directions are of course. 

Weddell v. JWundjf, ante^ 341. JWaherly v. Strode, ante, vol. iii. 450, and 
tlie references in the note, 452. 


V. 

Moflii. 

“ Or” con¬ 
strued “and," 


SMART V. PRUJEAN. Dec. n. 

ANTHONT LOWE, a Roman Catholic priest of Gravelines Legacies out 
in Flanders^ being seised in fee of some real estates in of real estate, 

land^ by his will, dated the 5th of December, 1789, duly attested un^*itest^cd"pa- 
according to the Statute of Frauds, (b) gave and devised to per, cannot 
yohn Pnijean and his son, their heirs and assigns, his real stand, unless 
estates, describing them; upon trust, that immediately and as gij® 

soon as conveniently might be after his decease they should re^to^byVwill 
sell the same ; and in the mean time and until the sale apply duly executed; 
the rents and profits, after deducting their costs, unto such so to be in- 
person or persons, and for such ends, intents and purposes as 
he, the testator, should by a private letter or paper of instruc- in this instance 
tions, which he in his will mentioned he intended to leave with there being no 
Mrs. yohnson, then residing at Gravelines, or with her succes- so®** o*oar re- 
sor for the time being, direct or appoint j and from and im- the^contents” 
mediately after the sale he directed his trustees to pay the of the instru- 
money, which should arise therefrom, and the interest, until ment, the k-- 
the principal should be paid, unto and for the benefit of such 
person, and in such manner, as he the testator should by the stance, that a 
like private letter or paper of instructions direct and appoint, paper was 
He gave to each of his trustees twenty guineas for their trou- found enclosed 
ble ; and he gave and bequeathed all the residue of his estate, '"gr witHhe ° 
both real and personal, unto the same trustees, their heirs, endorsed 
executors, and administrators,*for the use and benefit of such as his will, 
person as should be * named in the said private letter or paper not 
of instructions; and he appointed his trustees executors. cient. 

The testator died at Gravelines in December, 1794. Imme- [ ♦561 ] 
diately after his death, in his bureau in the room, in which he 
had resided, belonging and adjoining to the monastery of 
English nuns at Gravelines, of which Clementina yohnson re¬ 
ferred to in the will, was Superior, two paper writi|igs were 
found in the same envelope with the will; which envelope was 

Cb J 29 Char. 2. c. 3. 


{ (1) Milledge v. Lamar, 4 Desaus. Cha. Rep. 623.} 
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sealed up, and endorsed in the hand of the testator, The will 
of Anthony Loftve.^' 

These papers were, as follows; both in the hand-writing oi^ 
the testator: ^ 

“ John Prujean^ Esq. and his son John trustees and execu- 
“ tors of my will—Gentlemen, I desire, that immediately after 
“ my decease you wiD (previously deducting your charges 
“ and expenses in the execution of your trust) pay the rent 
of my nouses, in case they shall not then be sold, or if sold, 
pay the monies, that shall arise by such sale, and the inte- 
rest thereof, and transfer and make over the securities for 
“ the same, unto Mrs. Clementina Johnson now residing at 
“ Gravelines in Flanders^ or to her successor then in being, or 
“ to such other person or persons as they or either of them 
“ shall a'^point. By this you will much oblige. Gentlemen, 
“ your most affectionate friend and humble servant, Anthony 
“ Lowe. Gravelines, April the 17th, 1789.” 

The other paper was directed thus; “ Reverend Mother 
Abbessand was in the following words; 

“ Dear Madam—As to the worldly estate or effects I may 
“ die possessed of or entitled to in England, I have devised 
“ them by will to John Pmjean, Esq. and his son, upon trust 
nevertheless that the said Gentlemen shall after my decease 
as soon as conveniently may be sell and dispose of my mes- 
suages or tenements situate in St. John*s Street in Carlow 
“ Court, &c. and in confidence moreover that they will after 
“ deducting their charges and expenses in the execution of 
“ their trust pay the rent of my houses, if they shall not then 
be sold, or if sold, pay the money, that shall accrue by such 
sale, and the interest thereof, and transfer and make over 
“ the securities for the same, unto Your Reverence or your 
“ successors then in being, or to such other person or persons 
as you or your successor shall think proper to appoint. As 
on the one hand I stand indebted to 40/. Sterling to Mr. 
** Errington, and on the other hand bequeathed two legacies 
** of twenty guineas to my executors, I am inclined to think 
“ the sum you will receive in consequence of the sale of my 
property, Mr. Errington being paid, and the just mentioned 
legacies discharged, may amount to about 300/. or 40oh 
“ Sterling. The first hundred pounds I desire Sister Winifred 
Clarets acceptance of as a compensation for the loss she 
“ heretofore unfortunately sustained in her fortune. A second 
similar sum 1 beg may be placed out to interest towards the 
“ entertainment of church linen ; and third hundred to be ap- 
“ plicable to the purpose or purposes, which you or your suc- 
** cessor may judge to be most expedient. Should the sum 
“ you receive exceed 300/. the overplus I entreat you to remit 
“ to Miss* Catherine Mackey, provided it does not surpass 50/. 
“ In case it does, what may remain in your hands after you 
“ have given her the 50/. you’ll be pleased to accept for your 
own particular uses. As nothing more occurs to mind that 
1 could wish to add, except that 1 earnestly recommend my~ 



Cases in Chancery. 


563 


self to your’s and your community’s pious prayers, and beg 
. \ you wiU be so kind as to get fifty masses discharged for the 
• ‘4 repose of my poor soul, and one low mass yearly to the 
** same end, I shall therefore conclude with the unfeigned as- 
“ surance of how much and sincerely 1 am, Dear Madam, 
“ your and your community’s most truly wellwishtr and de- 
“ voted humble servant, Anthony Lowe. Gravelinea^ April 
« irth, 1789.” 

“ N. B. —^The legacy projected in favour of Jlliss Catherine 
“ Mackeyy which I confidently trust will fall to her share in 
“ consequence of the sale of my little property proceeds part- 
“ ly from the real esteem and regard I have for her, and more 
“ particularly from the knowledge I have of her indigent cir- 
“ cumstances.” 

Clementino. Johnsony the abbess, died in the life of the testa¬ 
tor. Immediately on his death the cover containing all these 
papers was delivered to the lady, who succeeded Mrs. yohnsoHy 
as abbess. Prujean the elder died in the life of the testator: 
but his son took possession of the real and personal estate and 
the title-deeds. A Caveat was entered by two cousins of the 
testator, claiming as his heirs at law and next of kin, against 
the probate of any of these papers: and they filed the bill 
against PrujeaUy and against Winifred Clare and Catherine 
Mackey ; praying, that Prujean may be declared a trustee for 
the plaintiffs as to the real and the residue of the personal 
estates, and deliver up the possession and the title-deeds, and 
account for the rents and profits, and the personal estate, he .; 
insisting, that the papers found with die will could not be con¬ 
sidered as the papers intended by the testator. 

Mr. Mansfieldy and Mr. Johnsony for the Plaintiffs. —Upon 
• the whole of the will and the circumstances there is no dispo¬ 
sition whatsoever of this estate. It is admitted, that there was 
no paper in the hands of Mrs. Johnson at her death; and there 
is no proof, that the testator ever did deliver to her any paper, 
expressing the purposes, to which his property should be ap¬ 
plied. There is therefore no disposition of either the real 
or personal estate. As to the papers set up by the defendants 
as a disposition, they bear date several months prior to the 
date of the will; and the expression in one of them is I 
“ have devised by will;^^ referring to a will previously made. 
That paper cannot possibly operate upon the beneficial interest 
of property given by a will made months before. The objects 
of that paper also are clearly superstitious. The legacy to 
Sister Winifred Clare is given to her as a nun; and the over¬ 
plus is given to the Abbess in that character; and, it must be 
supposed, for superstitious uses: part being directly so appro¬ 
priated. The other two legacies perhaps might be goqd, if the 
will could have any operation: but it cannot. There is how¬ 
ever no personal estate, and then these papers being unattested 
can have no effect upon the produce of the sale of the real es¬ 
tate. Can they be so crnnected with the will as to form part 
,of It? It was originally doubted, whether debts incurred after 
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1801. a charge of debts upon real estate would be charged: but that 
is now settled; and in Hahergham v. Vincent (a) it was detcr- 
Smari mined further, that under a charge of legacies upon real estate 
legacies given by a * subsequent unattested paper would at 
analogy to the case of debts. But all those in- 
[ 504 J gtangeg were cases of auxiliary charge in aid of the personal 

estate ; and in Habergham v. Vincent the Lord Chancellor ex¬ 
pressly confines his opinion to that; excluding a primary charge, 
as this is. The money produced by the sale of land is consi¬ 
dered as land: The Attorney-General v. Lord Weymouth (a). 
So, the rents are part of the land. A rent is within the Statute 
of Frauds as a tenement. The heir at law then must take, 
however strong the intention against him, unless the real es¬ 
tate is disposed of. 

Mr. l.omillyy and Mr. yordan,for the Defendants. —It cannot 
be denied, that a considerable part of the disposition by this 
paper is to a superstitious use; and so far without doubt the 
defendant is a trustee for the heir. The legacies to Winifred 
CVareand Catherine Mackey are personal legacies; and the only 
question is as to the legacy of 100/. to the Superior of this 
convent for the purposes, which she or her successor may 
judge most expedient; whether the character, in which it is 
given to her is sufficient to show, it is for a superstitious use. 

As to the objections to the other legacies, first, that no pa¬ 
per was left in the hands of Mrs. Johnson., and that the date 
of these papers is anterior to that of the will, it refers to a pa¬ 
per left with her or her successor for the time being. These pa¬ 
pers were found sealed up with the will in a room in a house 
belonging and adjoining to he convent. They are therefore, 
though not literally in the possession of the Superior, in a 
house belonging to and a part of the convent. That qualifies- ' 
tion is only as evidence of the identity; and under the circum¬ 
stances this paper was sufficiently left with the Superior. They 
were sealed up with the will by the testator himself; though 
dated before. The endorsement in his hand-writing is suffi¬ 
cient evidence of that; and that at that time he sealed them up 
and published them as testamentary papers, stating his inten¬ 
tion as to his property. Then what objection can be made to 
the legacies to Winifred Clare and Catherine Mackey^ clearly 
given for their private benefit; <the reason expressed; and not 
having any view to the community or the purposes of the so- 

L ^65 j As to the objection for want of witnesses it is now clearly 
settled, that a testator may dispose of real estate by a paper 
unattested, but sufficiently referred to by a will attested by 
three witnesses. This paper, though written before the date 
of the w^ll, was recognised and published afterwards. The 
paper referred to by the will is as much a part of the will as 
if contained in it. 

The reply was stopped by the Court. 


.il*(e,vol. ii. 204 4 RTo. C. C. 353. 
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, Lord Chancellor. —am very strongily of opinion, think- 
higy'.these two legacies would be good,, if the fund was well 

f iven, that there is not sufficient legal certainty, to be collected 
'om the instrument signed by three witnesses, that the testa¬ 
tor has disposed of his real estate. The rule goes no further 
than this: (I except charges for debts and legacies:) that if 
the produce of real estate is to be disposed of, you must show 
an instrument in effect executed by the testator in the presence 
of three witnesses; and evidencing from its own contents, 
that it is so, in a sense; even if no attestation is annexed to 
it. The rule of law is, that an instrument properly attested, in 
order to incorporate another instrument not attested, must de¬ 
scribe it so as to be a manifestation of what the paper is, which 
is meant to be incorporated; in such a way, that the Court can 
be under no mistake. In that way of putting the case it is 
not necessary to decide, whether the testator’s intention before 
making the will, was, if these papers are incorporated, that 
his will should not be consummate, till they were deli tiered to 
the Superior; though, if the cause was decided upon that 
ground, 1 am not sure, it would be wrong; for 1 can imagine, 
.that he might have conceived a purpose of piety ; and, taking 
it to be the most rational purpose of piety, he might consider, 
that notwithstanding his purpose at that time he might have 
more favour to his relations afterwards ; and they might be¬ 
come as proper objects of his piety as any other ; and there¬ 
fore he might intend to dispose of the money for such purpose 
as should be expressed in a paper he intended to leave with 
the Superior. I always thought the construction of Heylin v, 
Heyltn (a) rather critical. That case, however, was decided 
by high authority. But 1 take all these papers to have been 
prepared on the same day. It is a more serious thing to exe¬ 
cute a will than to sign a letter: therefore, I apprehend, he 
signed the letters then ; but hesitated about executing the will 
till December. Judging as a private individual, there can be 
no doubt, that, when he executed the will, he meant, that in¬ 
strument and these two letters should have their effect: but 
unless the rule of law allows me, I cannot establish the letters; 
and 1 am not satisfied, he meant them to have their effect, un¬ 
less delivered to the Superior; as he might mean that to be a 
part of the act to make the will complete, (l) The intention 
of leaving them with her can never under the circumstances, in 
which he lived, be satisfied by the circumstance of finding 
them in the convent. He was living, and had his bureau, in 
that room, belonging to the convent; and it is impossible upon 
that circTimstance to say, that according to his intention he 
had left them with her. From his residence he could not avoid 
leaving them there. This is fortified by what follows. Mi s. 

«l 

('aj Cov/p. 130. 

l(l)A]ettermay, however, be a valid will; probate. Morrell v. Dicley, 1 
and the Court will receive and treat it as Bep. 153. J 
_ such, especially if it has been admitted to 
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1801. Johnson lived some time; and he never left any paper with 
her; or delivered any to her successor. Certainly at his deadt ^ 

SxAET the Abbess had no notion they were left with her; for she d^ . 

V. the will to be brought to her; and gets possession of it. 

PavikAx. of an heij. at law, whom I must see disinherited by 

nothing but a clear manifestation of intention, it would not be 
too strong to say, the testator did not mean his will to be con¬ 
summate, unless he should do that act of leaving it widi thw 
Superior, which he never did. 

But there is another ground: not, whether the same envelope 
or superscription is evidence, that the testator meant, these 
should be the papers referred to; but whether I must of ne¬ 
cessity collect from the contents of the will, that they should 
be considered the same. The same cover is nothing with re¬ 
ference to the Statute; and the superscription has not three 
witnesses. The true question is, if these papers were found 
in the bureau with the will, can I say from the contents of the 
will, these two papers are the papers referred to ? Suppose 
several other papers were found with them: could I say, this 
will would have enabled me to select these two as the only 
papers referred to ? The rule and my opinion are, that the- 
will has not by its contents sufficiently identified these papers 
to enable me to say, they are necessarily incorporated: if not, 

[ 567 ] they are not attested by three witnesses ; and it is admitted 
on all hands, that this sort of disposition, unless the antece¬ 
dent paper is incorporated, cannot be brought within the rule 
as to debts and legacies charged on real estate by an unattested 
paper. I cannot therefore give these parties their legacies; 
though I regret it. 

Legacy to During the argument the Lord Chancellor expressed his 
opinion, that the legacy of 100 /. for such purposes as the Supe¬ 
rior of a^con- convent or her successor should judge most expe- 

vent or her dient, being given in that character, was sufficient to show, it 
soccesRor may \yas for a superstitious use. (a) 
judge most ex¬ 
pedient, void (^aj De Gardn v. Lawaotit antCt vol. iv. 433, note, 

as a supersti¬ 
tious use. 

Rotxs. BRYDGES vt PHILLIPS. 

JVbv. 23. 

To exempt FRANCIS WILLIAM THOMAS BRTDGES, by his will, 
dated the 1st of March^ 1788, after the usual introduction as to 
the debts the l^eing of sound mind, &c. appointed his wife Ann guardian to 
wiU must show his only daughter, an infant about four months old; and con- 
that intention firmed the settlement made upon their marriage in all respects, 
pltin^^rpi^ proceeded thus: 

vision for^e debts out of the real estate is not sufficient. (1) 



See the note to KigbOey v. Xightley, ante, voL IL p. 
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• “ But should I die soon, in which case there may be long 
‘'^minority of my daughter, and to obviate any difficulty, that 
..‘‘may arise in my affairs upon that account, I give and devise 
‘•to my worthy n'iends and trustees Robert Phillips and Fran-- 
“ cis Woodhouse^ Esq. all and singular my manors, messuages, 
“ tithes, lands and hereditaments, within the said county of 
“ Hereford^ which are not included in my said settlement, or 
“ have not since been purchased by me, and the equity of re- 
“ demption of and in the same respectively: to hold to the use 
“ and behoof of them, their heirs and assigns ; in trust never- 
“ theless to sell and absolutely dispose of the same or such 
“ part and parts thereof as they shall judge most convenient 
“to part with; (with power in the mean time to pay off the 
“ mortgage now affecting the same ; and for that purpose to 
“ take up m( ney ; and confine or restrain such new mortgage 
“ to such parts of the premises, which are not intended to be 
“ disposed of; and which will be very ample to answer both 
“ purposes;) and by and with the money arising thereby in 
“ the first place to pay off and discharge all my just debts, (ex- 
“ cept the said mortgage of my said estates, and a charge of 
‘.‘4000/. to my two sisters, Ann and Catherine; which by my 
“ said settlement are provided for, and directed to be paid out 
“ of another fund:) and in the next place to raise and pay to 
“ my half-sister Elizabeth Creighton Brydges^ now living with 
“ my father at Madley^ the sum of 1000/. to carry lawful inte- 
“ rest from the day of the death of my said father; unless I 
“ shall in my lifetime, (and which I fully intend doing,) make 
“ as large and ample a provision for her in some other way; 
“ and in the last place to raise and pay to my said dear wife 
“ the sum of 4000/. for her own use and benefit; and the rest 


• “ and residue of my said unsettled estates, as also all other my 
“ manors, messuages, lands, tithes, and hereditaments, what- 
“ soever, both freehold, leasehold and copyhold, which were 
“ so settled upon my marriage in case I shall die without is- 
“ sue male either born in my lifetime or after my decease, I 
“ give, devise, and bequeath, to my said dear wife for the term 
“ of her natural life ; and from and immediately after her de- 
“ cease to the use of my said dear daughter Ann and the heirs 
“ of her body lawfully to be begotten; and in default of such 
“ issue to the use of my said ^wo sisters Ann and Catherine^ 
“ and their respective heirs, as coparceners, and not as joint- 
“ tenants.” 

The testator then directs and earnestly requests, that, in 
case he shall die without issue male, as before mentioned, and 
his said daughter shall succeed to and inherit his said estates, 
any husband she may marry, shall take the surname of Brydges^ 
and transmit the same to his posterity, being the issue or de¬ 
scendants of his said daughter Anm and then proceeded as 
follows: 

“ And I further direct, that all the plate, linen, china ware, 
“ books, household goods, and other furniture and effects, at 
“ Tiberton aforesaid, shall remain there as and in the nature of 
• VoL. VI. 57 
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1801. “ heir-looms, for the use of my said daughter, or such oth?r 

“ person and persons, who may take or inherit mjr said estates 
Butuoss “ under and by virtue of the said settlement, this my will, or 
V. * either of them. I give and continue to my said father fir 

Philmps. (c jjjg jjfg possession of the house he now inhabits at Mad- 
[ ♦ 569 ] t« aforesaid, and of the several lands thereto belonging, 
“ and now in his possession, together with the annuity or al- 
“lowance of 80/. a-year, which I have hitherto made him ; 
“ which I desire he may enjoy, and have the same paid him 
“ regularly, as usual, during his life j and which I hereby 
“ charge upon all and every part of my said unsettled estates.” 

Then, after giving legacies to his servants, and 100/. to 
each of his trustees Phillips and Woodhouse for their trouble, 
the testator concluded thus: 

** AH which said last mentioned legacies I desire may be 
“ paid out of my personal estate, (except that part given as 

aforesaid for heir-looms;) and all the rest and residue of 

my said personal estate, (except as aforesaid,) I give and 
“ bequeath to my said dear wife, whom together with the 
“ said Robert Phillips and Francis Woodhouse I constitute and 
“ appoint executrix and executors of this my will.” 

Tlxe testator died in 1793; leaving two daughters co¬ 
heiresses ; one of whom is since dead. The bill was filed by 
Elizabeth Creighton Bridges and Joshua Scrape and Ann^ his 
wife, who was the testator’s widow, to have the will estab¬ 
lished, &c. Upon an issue directed, Devisavit vel non^ the will 
was established. 

The cause coming on upon the Equity reserved, the only 
question was, whether the personal estate was exempt from 
the debts. 

Mr. Richards^ and Mr. Alexander^ for the Plaintiffs .—^The 
general principle is certainly, that the personal estate is the 
fund naturally applicable to debts ; and therefore there must 
be something to show the intention, that it shall be exempted. 
This is a devise of particular, excepted, estates, not by way 
of charge, but to be sold and absolutely disposed of. Simple 
contract debts are in this respect legacies; a bounty to the 
creditors; who had not before the means of coming at the 
real estate. Here is a bequest to the wife as residuary legatee ; 
and not in the character of executrix, for the purpose of dis- 
[ 570 ] tributing in the course of that duty. The words “ except as 
aforesaid” in the residuary disposition are material; show¬ 
ing, that the residue intended is the residue subject only to a 
deduction in respect of the legacies given out of the personal 
estate; affording an irresistible inference, that the personal 
estate was to go to her subject to no other charge; and that 
the debts were to go out of the real estate. Certainly in 
Burton r. Knoulton.^ [a) some stress was laid on the direction 
to pay the funeral expenses; and Lord Rosslyn laid stress 

faj Ante, vol, iii. 107. See the references to thsl case and Hartley v. Hurle, 
ante, voL v. 540. 
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upon the omission of that in Tait v. Lord Northtmck; (b) wish- 
•, ing to distinguish that case from the other. Lord Hardtoicke 
•in Walker v. Jackson^ (c) considers the insertion of those 
nWds as of no weight. 

Mr. Piggott^for the Defendant , was stopped by the Court. 

The Master of the Rolls. —^There is certainly room for con¬ 
jecture, that this testator did mean to throw the whole of the 
debts upon his real estate. But it is only a probable conjec¬ 
ture ; there is no certainty, no clear, unambiguous intention 
to be collected from the whole will, that he meant that; and 
there is no distinct difference between this case and Tait v. 
Lord Northwick. Very small differences may be pointed out: 
but such as would form no guide for other cases; and leading 
to puzzle and confuse, rather than to give assistance to those, 
who may be called upon to advise as to the construction or 
frame of wills. There is in this, as in many cases, a very 
distinct provision for the payment of all the testator’s debts 
by the sale of real estates. There is no provision for the 
payment of the funeral expenses. 1 think, the omission of 
that has had full as much weight in some of the late cases as 
is due to it. Perhaps it is true, as has been stated from 
I-.ord Hardwicke^ that it is more a phrase of form than in¬ 
dicating a settled intention; and that either the insertion or 
omission of it means little. But it is argued, that wherever 
the personal estate is taken to be exempted, either the whole 
personal estate, or the residue after charges, it is taken as a 
specific legacy; and if it is once broken in upon, how is it 
liable to one charge and not to another? You oppose the con¬ 
struction, that it is subject only to particular legacies, by 
•showing, there is something else, that must come out of it. 
In that way the argument is applied from the omission to pro¬ 
vide for funeral expenses; and that is the only way, in which 
it has application; for I do not think, there is much inference 
from it as to the intention. 

This testator then proceeds to give particular legacies out 
of the real estate; and it is said, it is clear, those legacies must 
come out of that, and no other fund. True; for they have no 
existence but by the will; and must come out of the fund the 
testator points out. But the debts have a separate and inde¬ 
pendent existence. He then disposes of some part of his per¬ 
sonal estate as heir-looms ; and gives certain legacies directed 
to be paid out of the personal estate. It is said, that shows, 
the debts are to be paid out of die real estate. That in¬ 
tention appears with no degree of certainty. He might have 
meant only to distinguish those legacies from the other lega¬ 
cies, to be paid out of the real estate. No clear intention ap¬ 
pears to make a distinction between debts and legacies ; and 
that the latter only shall come out of the personal estate. It is 
said, the words “ except as aforesaid” remr to those few lega- 
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1801. cies immediately before given. That is clear misconstructiop. 

They refer to what is immediately before mentioned, viz.iwhat 
Bktooss is excepted for heir-looms. In Tait v. Lord Northwick there 
Psiuira. more room for arguing, that the residuary clause had ri- 
^ ference to the two legacies immediately before given: but it 
was held to mean the general residue ; that it must be taken 
as such ; and must be subject to every thing naturally a charge 
upon the fund, of which it is the residue ; though the testate. 
does not distinctly enumerate every thing payable out of it. 
The residuary legatee cannot take the fund except after dis¬ 
charging every thing payable out of it. 

Upon the whole of this will there is no indication plain of 
an intention to exonerate the personal estate from the omis¬ 
sion to provide for the funeral expenses. I rather conjecture, 
that thi™ testator did intend, that the real estate he had set 
apart should be devoted to the payment of his debts. 1 could 
not be certain, that I might not be mistaken even in privately 
supposing that: but there is no ground upon which I can judi¬ 
cially collect a settled intention. 

[ 572 ] The trustees and executors are not in this case wholly the 
same persons. Where they were the same that has been used 
as an argument against the exoneration. In this will two of 
the executors are trustees: but then the wife is added. 


16 . 

Dec 8. 


SALLES V, SAVIGNON. 


of a*waKl*of^ UPON a petition presented on the marriage of a young 
the Court a A ward of the Court, the circumstances appeared to be 

xnan-iage in these. 

fMt is Buffi. Botii tiie parties were foreigners, natives of the Island of 
ground the Martinique; and all the lady’s property was in that island; 
contempt. except the consignments made to this country, since that island 
Upon Uie had been reduced by his Majesty’s forces. The marriage took 
place in Scotland upon the same day that the bill was hied, 
^urt ”both husband had previously written to the guardian and mother 

paities being of the lady in Martinique^ offering any settlement they should 
foreigners, approve. The young lady by affidavit stated her apprehen- 

petitioner’s purpose to take her to Hamburgh and 
wd the marry her to his son. Some doubt was also suggested as to the 
riage in Scot- Validity of the marriage. 

The parties attended in Court under an order for that pur- 


land on the Xh 
day the bill 

was filed, tlie • y » 

Court took Mr. Bell, tn support oj the petition. 

iuriadiction ; Mr. Cox, for the husband, suggested a doubt, whether the 
but did not Court yould assume jurisdiction under such circumstances; 
h^'a^; or- observing, that the whole of this proceeding is founded in fic- 
dering him to tion, and that any order in this instance would carry the prin- 

attend from ciple a great way. 
time to time, 

and to be at liberty to make a proposaL 
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. The Lord Chancellor held, that a marriage in fact was 
’sufficient to ground a contempt of the Court. His Lordship 
expressed some displeasure at the husband’s not attending up- 
^on the first notice: but observing, that his being a foreigner 
might * be some excuse, would not commit him; but ordered 
him to attend from time to time, when required, and forth¬ 
with to lay a proposal before the Master. An inquiry into the 
circumstances of the marriage, and as to the circumstances of 
the parties, was also directed. 

Upon a subsequent attendance an order was made, that the 
husband should be at liberty to go before the Master ; and exe¬ 
cute such settlement as should be agp'eed upon, with the ap¬ 
probation of the Court, (a) 
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Stackpole v. Beaumont, ante, vol. iii. 89. 


ANONYMOUS. Dec. 12. 

AFTER trial of an issue directed in this cause, Mr. Bell 
for the plaintiff moved, that he might be at liber^ to examine iggHe'io^ex- 
a witness de bene esse, for the purpose of securing his testi- amine tfe bene 
mony in case of his death, upon the ground, that it was intend- esse a witness 
ed to move for a new trial; and the witness was above seven- 

ty years old. ing^aninten- 

The order was made. tiun to move 

tor a new trial. 


TROUGHTON v. BINKES. 


Dec. 15.17. 


THE bill was filed by four persons, claiming as creditors Creditors 
of Henru Evans Holder, on behalf of themselves and all other 
creditors, who shall come in and contribute to the expense oi jj^ve a decree 
the suit, against the trustees under a general deed of trust for for redemp. 
the * creditors; (a) the Daniels, claiming under a prior mort- against a 
gage, and being consignees of the estate in Barbadoes ; Norton, 
a judgment creditor; Sprang, the assignee of Holder; and cialcase; as 
against Holder himself; who died before the hearing. collusion : that 

The plaindfFs Kidd and Kdhnet were, at the date of the trust J.**® tnwtee re- 
deed, creditors of Holder to the amount of 42/. for goods sold, ujg case the^ 
Subsequent to the deed of trust. Holder contracted another bill by the ere- 
debt with them to the amount of 136/.; for which he executed prayed, 
a mortgage to them of the same estate in Barbadoes, with the buta^sade- 

stock for ninety-nine years, and warrants of attorney to confess to which the ’ 
judgment. By indentures, dated the 23d of Decmier, 1796, mortgagee 
Kennet and Kidd assigned their debts and securities to the wouldnotcon. 
plaintiff Troughton. The fourth plaintiff Bloxham was a credi- to be * 
tor, as endorsee of a bill of exchange drawn by Holder., and redeemed.- and 
dishonoured . the bill was 

* C See V. Bivkes, ante, vol. V. 583 -i 
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The Master of the Rolls, (a )—Most of the relief sought by 
this bill is of course. But it prays an account against the 
Daniels: and that the estate p^ay be sold; and the money ap¬ 
plied in the first place in payment of what shall be due to them. 
It is admitted, there could be no sale ; the mortgagees not con¬ 
senting to a sale. The plaintiffs are creditors under the trust 
deed. The trustees could come for a redemption: but I doubt¬ 
ed, whether two or three creditors could come in their own 
names to redeem for their own benefit. It struck me as extra¬ 
ordinary, that they should file a bill to redeem for themselves, 
and so gain a preference; for then they must be redeemed. 
But it is now admitted, that they cannot claim to redeem to 
that extent; but if any creditors choose to come in and contri¬ 
bute, then all are to have the benefit. I should have thought, 
the trustees should have come, and have claimed the benefit 
for them: not, that the creditors themselves should come in 
the first instance, and as a matter of course. For that a case 
must be made ; and the trustees were called upon to redeem; 
and they refused. A case of that kind, Franklyn v. Ferne^ was 
stated; in which the general principle was recognized; but it 
was decided, that the plaintiff had made a case. Lord Chief 
Baron Parker stated the established principle, that he, who has 
the legal estate, must redeem ; unless a special case is made: 
as, that trustees or executors are colluding; or, if they are 


The bill prayed an account of the profits and produce of the 
plantation, &c. received by the Daniels^ and of the application, 
and of what is due to them and to Norton on their securities; 
and that the premises may be sold; and that the money pro¬ 
duced may be applied in the first place in payment of what 
shall be found due to the Daniels and Norton. The bill also 
prayed an account against the trustees, and an application ac¬ 
cording to the trusts of the deed for the benefit of the creditors. 

The defendants, the Daniels.^ who claimed under their mort¬ 
gage a debt of above 75001. by their answer refused to con¬ 
sent to a sale; and they stated, that they are ready and willing 
on being paid the whole of what is due to them on their mort¬ 
gage and their costs to convey, as the Court shall direct; but 
submit, the plaintiffs are not entitled to have the accounts pray¬ 
ed taken is against them, unless the plaintiffs will undertake 
to redeem said premises and to pay to the defendants the 
whole of what now remains due to them on said mortgage. 

Mr. Piggott., Mr. Romilly^ and Mr. Jordan.^ for the Defend¬ 
ants^ the Daniels^ insisted, that the plaintiffs had no right to 
redeem them, notwithstanding the submission in their answer; 
that the bill did not seek a redemption; and the submission to 
do that, which the plaintiffs do not seek, cannot supply the 
want of proper allegations in the bill and the prayer of that re¬ 
lief ; and that the plaintiffs ought to have amended the bill and 
to have shown a right to redeem. 


faj Ex Sdatlone. 
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unsafe. I am therefore confirmed in my opinion, by the au- 
•thojrity of that case as well as by analogy, that the Court can¬ 
not in this short way decree redemption. In Utterson v. Mair (c) 
lit was alleged, that the executor was an insolvent person. The 
assignees demurred ; as the executor was the person to make 
the demand ; and the demurrer was allowed. The Lord Chan¬ 
cellor was of opinion, that a case might be made: but that was 
not done. In this case 1 am of opinion, that, though a ground 
is made for redemption, this bill is not framed for that relief. 

Dismiss the bill against the mortgagees. 


1801. 

Tbodshtos 

Bihkxs. 
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fo voi.il 95. 4 Av. C. C. 2ry. 


Ex parte HODGES. 


nee. 22. 


THIS petition was presented under the late Act of Parlia¬ 
ment; (a) for the purpose of having money, in trust to be in¬ 
vested in land, to be settled, paid to the person, who would 
be tenant in tail. 

The Lord Chancellor said, Lord Rosslyii had settled, that 
there must always be a reference to the Master to inquire, whe¬ 
ther the parties had in any manner encumbered their interests 
in the money. 

Mr. Alexander., in support of the petition., suggested, that in a 
plain case that reference might be dispensed with. 

The Lord Chancellor said, he never would dispense with 
it; observing, that in the plainest case it cannot without that 
inquiry appear, whether the parties have encumbered their in¬ 
terests. 


No order can 
be made under 
Lord Eldoti'a 
Act, 4U Geo. 3. 
c. 56, autho¬ 
rizing the pay¬ 
ment of mo¬ 
ney, in trust 
to be laid out 
in land, to be 
settled, to the 
tenant in Uni, 
without a pre¬ 
vious inquiry 
as to encum- 
b ranees. 


The order accordingly directed an inquiry, whether the par¬ 
ties are entitled, and under and subject to what charges and 
encumbrances, (b) 


(~aj Stat. 40 Geo.o.c.SC. CbJ Eu: fiarte Beimel, Ex parte nutman,ttnte,ll6. 
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V^VOi^ 

22. Ex parte BRETTELL. 


Under a g'e* 
neral residu. 
ary dispoution 
by will to a na¬ 
tural son, his 
heirs, exe¬ 
cutors, admi¬ 
nistrators, and 
assigns, for 
ever, to and 
for his and 
their own pro¬ 
per use and 
behoof, a trust 
estate does not 
pass. (1) 


BY an order, dated the 18th of November^ 1801, the Master 
was directed to inquire, how certain real estates were vested 
in George Brettell, an infant; and whether he was an infant 
trustee or naortgagee within the Statute, (a) 

The Master’s Report stated a mortgage in fee in 1775 of 
gavel-kind lands in Kent to Thomas Brettellj as trustee for 
John Brettell. Thomas Brettell died in 1795; having by his 
will, dated the 15th of January^ 1791, duly executed accord¬ 
ing to the Statute of Frauds, (b) made the following residuary 
disposition: 

“ All the rest, residue, and remainder, of my estate and 
“ effects whatsoever and wheresoever and of what nature or 
“ kind soever, I give and bequeath the same unto my natural 
“ son George Hall^ now a midshipman belonging to my ship 
“the Canton^ his heirs, executors, administrators, and as- 
“ signs, for ever, to and for his and their own proper use and 
“ behoof.” 


The testator appointed William Lushington and the said 
John Brettell his executors. George Hall afterwards assumed 
the name of Brettell i and in 1800 died, a widower and in¬ 
testate, leaving a daughter, named Ann, and a son, named 
George, his only children, both now infants under the age of 
four years ; and administration was granted to John Brettell 
and James Farrer, the guardians of the infants, until one of 
them should attain tlie age of twenty-one. John Brettell died 
on the 21st of May, 1801, intestate; and administration of his 
personal estate ivas granted to his widow, Ann Brettell; who 
was entitled to the equity of redemption previously to her 
marriage. 

The Master stated, that he was of opinion, that the said 
real estates passed by the said devise in the will of Thomas 
Brettell; and were then vested in George Brettell, the infant, 
I 578 ] as the only son and heir at law of George Hall, otherwise Bret- 
tell; and that the said George Brettell was an infant mortgagee 
within the Statute. 

The petition was presented by Ann Brettell; praying, that 
the Report may be confirmed; and that the infant may be di¬ 
rected to convey. 

Mr. jRomilly, in support of the Petition. —^The last case, The 
Attorney-General v. huller, (a) contradicts the former, Ex parte 
Sergison. (b) The Lord Chancellor there understands the 
rule to be, that an intention to pass the trust estate must be 
shown. In this will no such intention appears. The most 
general words are used: and this also is a disposition to a na- 


faj 7 Aim, e. 19. C'*®*'- 2- c- 3- 

faJ p. 578. Ante,\o\. v. 339. ftiJV- 147. 


} (1) See the note to J)uke of Leeds v. Muiulay, ante, vol. iii. p. 348.} 
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tural, child; and it will be very inconvenient, if the trust 
• e'state goes to him. As there is no inference of intention, 
..^on the authority of that case the Master’s Report is wrong. 
The words in that will “ all my real and personal estate, not 
■ before hereby given,” &c. might be supposed to refer to trust 
estates. 


1801. 

Ej- parte 
Bbettei,!.. 


Lord Chancellor. —^When the rule comes to be put upon 
the intention appearing in the will, it raises a class of cases, 
which it is very difficult to dispose of. With respect to the 
convenience, I rather agree with what the Attorney-General 
says in the case referred to; for, besides/ an estate tail, you 
cannot tell, how many contingent remainders and executory 
devises there may be. When the testator speaks of estates in 
trust for him, and says nothing about estates in him in tru^t 
for other persons, the inference is, that he did not mean them. 

In this instance it is very strong from the circumstance, that 
the person, to whom the testator gives the residue of his 
estate, is a natural son ; and if he should die without children 
and without a will, the legal estate might go to the Crown. 

On the other hand, the testator meaning to give every thing 
he had to the natural son might very probably mean to give 
every thing, that would fall within those general words. This 
discussion began with Sir Thomas Sewell; and his idea was, 
that the word “ my” would not refer to what was not bene¬ 
ficially his. In this will there are the words “ to and for his 
and their own proper use and behoof.” Probably the tes- [ 579 ] 
tator meant nothing by that: but a meaning must be attribut¬ 
ed to every word. I rather think, there is not enough here 
to make tlie infant a trustee. 

• Declare, the infant is not a trustee within the Statute; and 
therefore dismiss the petition. 


Ex parte WARD. 


Bee. 22. 


THIS petition, praying leave to traverse an Inquisition of 
Lunacy, was presented by an entire stranger without any in¬ 
terest. An objection was taken upon that ground ; and upon 
the affidavits it was clear, there was no ground for impeaching 
the Commission. 

Mr. Romilly.^ and Mr. Thomson.^ in support of the Petition .— 
Mr. MansJield.^for the Committee. 


Any fair and 
reasonably 
provident ap¬ 
plication as to 
the execution 
of a Commis¬ 
sion oi'Lunacy 
is not discou¬ 
raged : but in 
this instance 


Lord Chancellor. —This petitioner does not qualify bet„»*^vhon 
himself any interest; and I do not recollect any instance. in g^oun^ew ^ 
■w^lch.the Court has permitted a mere stranger to traverse the was disnussed 
inquisition. I will not say without further consideration, when 
it may be necessary to decide the point, whether the Court mere stamgJr 
having no interest would be permitted to traverse an Inquisition of Lunacy, Query, 

Voi. VI. 58 
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1801 . would permit it ornot. Whatever may be the rule as to that, 
I should hope, the wisdom, policy, and humanity, of the law, 
Ex parte wiA regard to these unhappy persons, would never be disap- 
Wabs. pointed, for my own experience enables me to say, the Coutt 
has not been in the habit of discouraging any fair and reason¬ 
ably provident application with regard to the situation of a 
person, allowed to be a lunatic, if he is more pressed in the 
execution of the Commission than a tender and humane con¬ 
sideration of his circumstances would authorize, or of a per¬ 
son, not allowed to be a lunatic, but made the object of a Com¬ 
mission. The law has provided, that no person shall be put 
in such a situation, deprived of his liberty and the adminis¬ 
tration of his affairs, until the fact is ascertained by a pro¬ 
ceeding, that I must admit to be ex parte: a proceeding, which 
[ 580 ] the la 7 supposes may collect mistake; and therefore has given 
Right to tra- a positive right to certain persons to traverse the inquisidon. (a) 
verse an ^qui- This is the petition of a person, who, as far as 1 can per- 
cy'umkr the*' upon the affidavits, lays no foundation whatever for im- 
Statiite 2 Edw. peaching the Commission in any one circumstance at the same 
6. c. 8. ». 6. period as the finding of the Jury; but certainly not in any one 
circumstance of conduct or misconduct, that has happened 
since the finding. The petition therefore must be dismissed. 
As to the costs, though I do not think, the true interest of 
lunatics is consulted by persons, who act upon their own views 
the sanity or insanity, formed upon occasional conversa¬ 
tions, and come too rashly to this Court without sufficient m- 
quiry, yet it is the duty of the Court not to censure too hastily 
any application upon a subject so very important as this. In 
this particular case I do net think, that censure would be too 
hasty ; and therefore the petitioner must pay the costs: the 
petition being ill founded, and most rashly presented: but if • 
the parties^ on the other side will act so far upon the general 
principle, inclining the Court not to discourage applications 
of this nature, they will sacrifice to general humanity by not 
calling for the costs. If however they do call for them, I am 
of opinion upon the whole, 1 cannot very well refuse them. 

Petition dismissed with costs. 

CaJ Stat. 2 Edw. 6. c. 8, «. 6, Ex parte Wrasst parte Feme, ante, vol. 

V. 450. 832. 
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JONES V. PENGREE. 

• THE bill stated, that the defendant George Pengree carried 
on business in partnership with several persons, among other 
things in large copper works and concerns in the county of Gla¬ 
morgan; and Benjamin yones was employed by the Company 
as their agent; and they were indebted to yones at his death in 
* May^ 1787. yones during his agency made remittances by 
bills, &c. to the defendant and Company and others to the 
amount of 5912/. 14jr. Sd. and upwards, and he also lent and ad¬ 
vanced to the defendant SOOL; for which the defendant gave 
yones his promissory note, payable with interest: but such 
note is lost; and was never satisfied. The defendant is the 
surviving partner, or if the other partners are not dead, the de¬ 
fendant by virtue of some arrangement with him is become 
solely liable to the partnership debts ; and there are mutual ac¬ 
counts unliquidated between the plaintiff, as administratrix of 
Benjamin yones^ and the defendant. The bill charged, that 
the accounts of dealings and transactions between the parties 
in 1785 and 1786 v/ere never settled, by the negligence of the 
defendant; that if any accounts were settled, they are errone¬ 
ous ; stating various remittances in 1783 by yones ; and that 
the defendant has frequently within the last six years admit¬ 
ted, that he was indebted to Benjamin yones^ as aforesaid, and 
promised to account; but pretends, yones was indebted to 
him ; and refuses to render an account, &c.; and prayed an 
account, &c. 

As to so much of the bill as seeks an account of any deal¬ 
ings and transactions between Benjamin yones and the defend¬ 
ant in his separate capacity, or the defendant and his partners, 
and a discovery touching such account, and to compel the de¬ 
fendant to pay any balance, &c. and as to any relief prayed 
upon the foundation of any such accounts, the defendant plead¬ 
ed in bar, that if the plaintiff had any cause of suit, concerning 
the matters in the bill mentioned, the same arose above six 5 ^ears 
before filing the bill and serving the defendant with process ; 
averring, that within six years he did not admit, that he was 
indebted to the plaintifif in any manner whatsoever ; and did 
not promise or agree to account, &c. and therefore pleaded 
the Statute of Limitations, (a) 

And as to so much of the bill as the defendant had not 
pleaded to, he answered, admitting the trading, &c. the em¬ 
ployment of yones, as agent, and that in the course of such 
employment he paid and receiv'ed large sums belonging to 
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the partnership, but not any other sums, as the defendai\t 
knows or believes, * on account of the partnership. He denied; 
that Jones lent money to the partners, or that the defendant 
received money to the use of Jones, or that the defendant and 
his partners were indebted to Jones, &c. He also denied, that 
he lent Jones 500/. or any other sum upon his promissory 
note, or otherwise. He stated, that he believes Jones died, 
as mentioned in the bill; and the plaintiff is his administr..- 
trix; that Lawrence Bond was a partner with the defendant; 
and does not know, whether he is living, or not: if dead, ad¬ 
mits he, (the defendant,) is solely liable, as sole surviving 
partner: if living, denies, that he, (the defendant,) is solely 
liable. He denies any application till shortly before the bill; 
that any accounts were unsettled through his negligence ; that 
he made any admission within six years, that he was indebted 
to Jones; or promised to account, &c. (as charged by the bill.) 
He stated his belief, that Jones died insolvent; and the plain¬ 
tiff lay in jail for a small sum ; therefore submits, if she had 
any demand, she would not have permitted it to lie so long 
dormant. 

Mr. Romilly, and Mr. Heald, in support of the Plea. —One{ 
objecti jn, that will be made to this plea, is, that these are mer¬ 
chants’ accounts; and therefore the Statute of Limitations does 
not appl]^. These are not merchants’ accounts; but, if they 
were, it is settled, that the Exception (a) of the Statute ex¬ 
tends only to cases, in which there has been some transaction 
within six years ; and then the effect is to take the whole out 
of the Statute ; Welford v. Liddel. (b) In Crawfurd v. Liddel, (c) 
the bill prayed an account of transactions under a Patent for 
extracting oil from tar. A plea of the Statute was put in; 
with an averment, that these were not merchants’ accounts. 
For the plaintiff Catling v. Skoulding (d) was cited: but Lord 
Rosslyn was of opinion, that the meaning of the Exception in 
the Statute was, that if any transaction between the parties 
took place within six years, none of the transactions shall be 
barred; but that, where all the transactions were over more 
than six years, the Statute might be pleaded as well to mer¬ 
chants’ accounts as others; and the plea was allowed. 

The jurisdiction of this Court as to putting limits to suits 
does not depend upon the Statute; but is much older. Smith 
\. Clay, (a) * 

Mr. Owen, for the Plaintiff. —The object of this bill is an ac¬ 
count of transactions unliquidated, that took place in the life 
of Benjamin Jones ; and the charge is, that there were mutual 
accounts between the parties. Anticipating a supposed defence, 
that accounts were settled every year, the bill states, that in 


J It does not extend to the case of s trsdesman and hia customers; Cotes 
V. Harris, 1 F^p. Dig. 151. H'ace v. Weybtim, BuL JV*. P. 149. 
fb) 2 Ves. 400. ("cj Before Lord Jtosslgn, IS/A JWn. 1796. 

('dJ6 Term Rep. 189. 

raj p. 583. Amb. 645. Tbe note to Lord Delorsdne v. Brtvme, 3 Si's, C, C. 
633. Mercy y.Dinweody, 4Bro. C. C. 257. Ante, vol. ii. 87. ' 
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1785 and 1786 no accounts whatsoever were settled, by die de¬ 
fault and negligence of the defendant; and suggests a variety 
of errors in the accounts supposed to be settled in 1783. An¬ 
other charge is the admissions of the debt within the last six 
years, and the pretence of cross demands; which he refuses to 
discover. 

The defence against this bill is a plea of the Statute of Limi¬ 
tations and an answer. The objection now urged from the 
length of time and inconvenience of unravelling accounts, &c. 
may be material at the hearing ; but cannot avail upon the ar¬ 
gument of the plea. To the plea there are various objections. 
The introductory part goes, not only to the dealings and trans¬ 
actions allowed by the bill to have passed more than six years 
ago, but to any discovery relating to them; which goes even 
to those charges introduced for the purpose of taking the case 
out of the Statute ; covering therefore that part, to which the 
plaintiff is entitled to an answer, and to which the defendant 
has given an answer. The next part is an evasive plea of Non 
assumpsit infra sex annos: a sort of answer; that he has not 
admitted within six years, that he is indebted to the plaintiff 
.in any manner whatsoever, and did not promise or agree with¬ 
in six years to come to an account; and this is followed by an 
answer in the very same words. In that respect it is multi¬ 
farious. All this part of the plea may be true, that he did not 
within six years admit, that he was indebted, or promise to 
account; and yet it may be true, that he had not paid the plain¬ 
tiff ; pretending a great counter-demand. 

Next; this is within the exception of the Statute. It does 
not appear, that the case before Lord Hardtvicke was a case of 
merchants’ accounts. The exception in the Statute is general. 
In Catling v. Skoulding^ Lord Kenyon says (a) distinctly, that 
merchants’ accounts are out of the Statute. There was an item 
within six years ; upon which they let it go to a jury; but it 
was decidedly held, that if it appears upon the plea or replica¬ 
tion, that they were merchants’ accounts, no length of time is 
a bar. The words “ factor or servant” are nugatory; unless 
the exception applies to a transaction between a merchant and 


his servant. 

A plea also may be bad, as not covering enough: Blacket v. 
Langlands. (b) This plea is also defective in that respect. It 
ought to go to every thing, except the charges- introduced into 
the bill for the purpose of taking the case out of the Statute; 
which it is necessary to answer. A plea of the Statute of Li¬ 
mitations is a plea in bar; which admits the title of the plain¬ 
tiff to sue the defendant. This plea consequently admits, that 
the plaintiff as administratrix has a right to sue the defendant 
in respect of these transactions. Then the defendant has over¬ 
ruled his plea by answering to the very parts, to which th; plea 
goes; Pope v. Bish, (c) The answer goes on to state, what is 
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1801. in the nature of a dilatory plea, that Bondls a necessary party. 

He has not answered the material charge; which if admitted/ 
JoNKB is sufficient of itself to take the case out of the Statute. 

Mr. Romtlly., in reply. —In Catling v. Skoulding there is only* 
xBBBxs. ^ dictum. Merchants’ accounts, if no transaction has passed 
within six years, are not taken out of the Statute by ^e ex> 
ception. It is very , doubtful, whether this can be considered a 
case of merchants’ accounts: a gentleman possessing copper 
works; and employing an agent on them. 

iorc/CHANCELLOR.—^The plaintiiTstates, that the other part¬ 
ners are dead; but not as an absolute fact; but, that if they 
are not dead, the defendant by virtue of some arrangement is 
become solely liable to the partnership debts. That is denied 
by the answer. Then, will the plea, that he, who says he is not 
solely a iswerable, has not promised within six years, sufficiently 
[ 585 3 negative that some of the other persons have not promised ? 
Will that answer support the plea ? 

Reply. —It is only necessary to meet by averments those al¬ 
legations, that take the case out of the Statute; and the alle¬ 
gation is, that only the defendant promised. In Blacket v. 
Langlands any answer must have over-ruled the plea; as the 
plea was to all the relief and discovery: but this defendant 
must put in an answer. “ In all these cases if any matter is 
charged by the bill, which may avoid the bar created by the 
“ Statute, that matter must be denied, generally, by way of 
averment in the plea; and it must be denied particularly 
“ and precisely by way of answer to support the plea.” (a) The 
reason is, that the plaintiff is entitled by Exceptions to compel 
the defendant to answer precisely to all the cases put, in this 
bill for instance, as exceptions to the Statute. It is not neces¬ 
sary in the plea to give the reason for saying, he is not in¬ 
debted ; and that is the reason, that there must be an answer; 
that the plaintiff may have the opportunity of excepting. In 
the averments of the plea it is only necessary to state the fact 
generally, without descending to all the particulars. The alle¬ 
gation of this bill is merely, that the defendant admitted 
within six years, that he was indebted; not stating an admis¬ 
sion, that tnere were unsettled accounts. 

Upon the objection, that the plea is over-ruled by the an¬ 
swer, the defendant has pleaded to the account and discoveiy 
of these partnership dealings anH transactions. But a distinct 
transaction is stated in the bill; that Jones lent the defendant 
500/. and the note given for that sum is lost. That is stated 
as quite a distinct transaction. The defendant has not pleaded 
to the discovery of that; though above six years ago. It was 
never held, that where a plaintiff states two demands, to each 
of which a plea of the Statute lies, he cannot use it as to one, 
and not as the other. As to that distinct demand the de¬ 
fendant has not availed himself of the Statute; but has given 
the discovery. Upon this argument it must be taken, that the 
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answer is sufficient; as by excepting it may be made so: but 
*thai objection never can be used upon the argument of a plea. 

* As to the objection, that this is multifarious, the defendant 
Vnust of necessity state, that the cause of action did not arise 
within six years; and the assumpsit within six years, if charged, 
must be denied. 

Mr. Owen observed, that the plea certainly extended to the 
transaction as to the 500/. by the words in the introduction “ in 
-his separate capacity.” 

Lord Chancellor. —My present opinion is, that this plea is 
not good. I think, the answer covers a great deal too much. 

The plea was ordered to stand for an answer w’ith liberty io Dec. 26. 
except, (a) 

faJ See Bayley v. Mams, infra. 
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(a) DOWNES v. THE EAST INDIA COMPANY. 1802. 
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BAYLEY V. ADAMS. Jan. 19. 

THE bill, which was filed by the executors of Joseph TVin- I’baofthe 
on the 20th of February,, 1801, stated, that the defendant 
from June., 1771, till November,, 1775, employed Winder as his ported by an 
stock-broker, and also as his agent or banker in London; during mswer, order- 
which time the defendant transmitted Navy Bills to be sold; cdui stand for 
* for the produce of which as well as other remittances the de- liberty to ' 
fendant drew upon Winder from time to time: or otherwise except;the 
such produce was paid by Winder to him, when he came to 
London. On the 3d of October, 1771, an account was settled; v«Kc?entK an. 
upon which a balance of 899/. 16s. Ad. was due to the defend- swered. 
ant. On the 17th of January, 1772, they settled another ac- whether 
count, which was signed by the defendant; upon which a ba- 
lance of 90/. was due to the defendant. From that time, met'^^way 
though Winder sent accounts from time to time, no further of averment m 
account was settled between them until the 17th of the plea, as 

1773; on which day another account was settled; upon which, by the 
the balance due to the defendant was 168/. 18 j. lid. 

*The bill further stated, that though the last account was not ^ # 53^ j 
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signed by the defendant, it was admitted to be correct in var 
rious letters written by him and by Anthony Adorns^ hisl ne* 
phew, by his directions; particularly by a letter, dated the ^ 
27th of November^ 1775; wherein the nephew desired Winded 
to send down his account from the 17th of August^ 1773, to 
that time, and his uncle would make remittances. Winder 
accordingly sent the defendant an account up to the 13th of 
November^ 1775 j by which a balance of 1002/. 9j. Id. appear¬ 
ed due to Winder. 

The bill then stated, that, after the aforesaid account had 
been so delivered to the defendant. Winder made repeated ap¬ 
plications for payment of the balance by letters and other¬ 
wise j and the letters, which he wrote to the defendant from 
the end of November^ 1775, are now in the defendant’s posses¬ 
sion O’- power: but the defendant, though he at times ad¬ 
mitted, that the last mentioned account was correct, and that 
the balance of 1002/. 9s. Id. was due from him to Winder., 
yet under various pretences evaded the payment thereof; and 
he and Benjamin Adams, his son, by his advice, wrote several 
letters to Winder, in which they made the aforesaid admis¬ 
sion; and fixed several different times for tlie defendant’s, 
coming to London and settling the said account, and paying 
the balance; and the defendant was in London in September, 
1790; and he then under pretences, that there was some dif¬ 
ference between his account and Winder*s, or some other pre¬ 
tences, prevailed on Winder to intrust him with the vouchers 
for the payments, amounting to 14,313/. 13«. 7d. to examine: 
and he gave Winder a receipt for them, dated the 25th of 
September, 1790; which is now in the plaintiff’s possession. 
Winder afterwards made repeated attempts to have the ac¬ 
count settled and the balance paid to him by the defendant: 
but he was not able to accomplish it; and particularly in his 
last illness, and a few days previous to his death, he caused 
the last mentioned account to be transcribed; and struck the 
balance in his own hand; and it was his intention to have 
taken legal measures to enforce the payment: but he died be¬ 
fore he had an opportunity, on the 23d of March, 1795. 

The bill then stating, that the plaintiffs had several times 
applied to the defendant to settle the account, and pay the ba¬ 
lance, and that he refuses, sometimes pretending, that no 
such transactions had taken pli&e, at other times, that he had 
pai% the balance to Winder, charged the contrary; and that 
though the defendant frequently promised to pay the aforesaid 
balance of 1002 /. 9s. Id. yet he never did in fact pay any part 
thereof to Winder in his life, but that the whole, (with the ex¬ 
ception of an error to the amount of 1/. 7s. %d. charged to the 
defendant twice,) was due to Winder at his death. The bill 
further stated, that the defendant will at times admit that; 
but then pretends, that the plsuntiSs are barred by the Statute 
of Limitations from recovering any part of the aforesaid ba¬ 
lance from him: whereas the plaintiffs charge the contrary# 
and that after the death of mnder the plaintiffs appUedto 
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^ohn !4danUf th« son of the defendant, who resides in London, 
for a settlement of the aforesaid account; and the sud yohn 
, Adams, who acted in that behalf as the agent of the said de- 
fiendant, informed the plaintiffs, that the said defendant was 
equally desirous with the plaintiffs to have the account settled; 
but, that the vouchers relating to it, and which had been de¬ 
livered to the said defendant by Winder, had been lost; and 
he desired to have a copy of the account, as made out and 
balanced by Winder, delivered to him; and he promised, it 
should be examined and settled; and the plaintiffs further 
charge, that they did cause a copy of the said account to be 
made out and delivered to him; and he agreed to refer the 
said account to arbitration, but afterwards receded from such 
agreement; and refused to do so. 

The bill then stating other pretences of errors, particularly 
an error of 1000/. in the account settled and signed by th^ de¬ 
fendant on the irth of yanuary, 1TT2, Windernot having given 
credit for the sum produced by the sale of a Navy Bill for 
1000/. charged the contrary; and that the accounts were cor¬ 
rect in every item; that the defendant was in London, when the 
said Navy Bill was sold; and the produce thereof was paid to 
him by Vhnder, and in support of that charging, that it appears 
from the account settled on the 17th of yanuary, 1772, and the 
fact is, that Winder received from the defendant on the 8th of 
yanuary, 1772, the day on which the said Navy Bill was sold, 
81/. Zs.i for which as well as a smaller sum received from him 
on the day the account was settled. Winder gave the defendant 
credit in the account; and therefore the defendant would have 
discovered the omission of 1000/. and would not have signed 
that account, or settled and allowed the account of the 13th of 
• Augnst, 1773, in which the sum of 1/. 7s. 8d. is again by mis¬ 
take charged for commission on sale of the same Navy Bill, 
had not the produce thereof been previously paid to him; and 
the plaintiffs fu. ther charge, that the defendant never applied 
to Winder or made any demand for the produce of the said 
Navy Bill; and that the defendant has made some entry in 
some of his books of account or memorandums of the receipt 
of the produce of the said Navy Bill, amounting to 980/. or 
thereabouts; and such books. Etc. are now in his custody or 
power: but he refuses to produce the same ; and he has also 
in his custody or power all the vouchers relating to the pay¬ 
ment of the aforesaid 14,318/. 13s. Id. which were delivered 
to him by Winder. 

The bill prayed an account of all the aforesaid dealings, &c. 
and payment of what shall appear due; and that the said 
vouchers may be delivered up. 

The defendant put in a plea and answer. As to so much of 
the bill as states, alleges, or charges, any accounts,*deaLiig5, 
or transactions, to have subsisted, passed or taken place, be¬ 
tween the defendant and Winder, and seeks to have any answer 
or discovery from the defendant touching all or any such ac¬ 
counts, &c. and as to the whole of the relief sought or prayed 
VoL. VI. 59 
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by the bill, the ^ defendant pleads the Statute of Limitatiofas; (a) 
and the defendant avers, that the causes of action or suit against 
the defendant in the said bill stated, alleged or mentioned, or 
any of such causes, did not arise or accrue at any time withiil 
six years next before the day of filing the said bill. 

And the defendant not waiving his said plea, &c. for answer 
to the residue of the said bill, &c. saith, he hath been inform¬ 
ed, and believes it to be true, that his son John Adorns^ in tue 
bill named, who resides in London^ and hath for some time oc¬ 
casionally acted as the defendant's agent in London^ was ap¬ 
plied to by the complainants after the death of Winder for some 
such purpose as in the bill mentioned: but this defendant doth 
not know, nor hath been informed save by the bill, nor doth 
believe, that the said John Adams on that or any occasion in¬ 
forme i the complainants or any of them, that this defendant 
was desirous to have the account in the bill mentioned settled; 
or that the vouchers relating thereto, and which are in the bill 
alleged to have been delivered to the defendant by the said 
Joseph Winder^ had been lost, or to that or any such effect: nor 
doth the defendant know, nor hath been informed, save by the 
bill, nnr doth he believe that the said John Adams on being sq 
applied to or on any occasion promised, that the account in 
the bill mentioned should be examined and settled, or to that 
or any such effect. 

Saith, he doth not know, nor hath been informed, save by 
the bill, nor doth believe, that the said John Adams at any time 
or upon any occasion agreed with the complainants to refer 
the accounts in the bill mentioned to arbitration. 

Saith, that he never dire ted, empowered, or authorized, the 
said John Adams to make any such promise or request as in 
the bill mentioned to the complainants, or to refer or agree to 
refer the accounts in the bill mentioned to arbitration; and 
the defendant denies all unlawful combination and confederacy 
in and by the said bill charged. 

Mr. Romilly^ and Mr. Jt^inson.^ in support of the Plea .—^The 
object of this bill is an account of transactions, which ended 
twenty-six years before the bill was filed; which was only a 
month within the six years. The principal objection will be, 
that the facts stated in the answer ought also to be inserted by 
way of averment in the plea. ^But why should they be repeat¬ 
ed ? In Pope V. Bish (a) and Edmundson v. Hartley {h) it was 
on that ground held, that the answer over-ruled the plea. The 
first consideration is, whether the bill contains any allegation 
of fact, that takes the case out of the Statute. Upon the bill 
there is no promise by the defendant or any person authorized 
for that purpose by him: the allegation is only, that the son of 
the defendant, acting without his authori^ as his agent, made 
the pronfise. The bill does not state, that he had authority: 
or, wat he had acted upon any other occasion as agent of tne 
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defenHant. As there is no allegation of that nature, no aver¬ 
ment upon that subject is necessary in the plea. 

, If however that statement in the bill is considered as taking 
\he case out of the Statute, then upon the authority of the cases 
in the Exchequer the denial by the answer is sufficient, with¬ 
out also a denial by way of averment in the plea. The case (c) 
referred to in the passage in Mitford(d) against this does not 
contain any decision of the point, for which it is referred to. 
Since that case the general form of pleading this Statute has 
been, that the cause of action hath not accrued within six 
years; and that is correct; for it follows the Statute. There 
are certainly dicta in support of the general proposition stated 
by Mitford, that there must be denials by averment in the plea 
and also by an answer: but there is no authority for that; and 
it is inconsistent with the office of a plea, to reduce the cause 
to a single point. Instead of shortening the cause a plea would 
have the effect of creating a necessity for double averments, 
by the plea and the answer. The case, in which it is necessary 
to have averments by the plea also, is, where those facts 
make part of the equitable bar; as in the case of a purchase 
.for valuable consideration notice must be denied j for the pur¬ 
chase without that is not a bar. But there is nothing in this 
bill calling for any averment beyond the general one introducing 
the plea of the Statute. No special promise is alleged. As to 
Edmundson v. Hartley^ many cases, in which the party has been 
permitted to plead the thing, which the bill seeks to set aside, 
are stated by Mitford;(a) as an award, a release, &c.; but 
there is no authority for the position, that the circumstances 
must be denied both by plea and answer. 

Mr. Alexander^ and Mr. Pemberton^ for the Plaintiff '.—^The 
reason of the rule, upon which the first ob jection rests, is, that 
the plea should constitute a complete bar to the suit. There¬ 
fore the plea must by averment answer the charges, which, if 
true, would av'^id the plea. That is the reason stated in Mit~ 
ford. If the plaintiff takes issue upon the plea, and it does not 
contain a complete answer to the bill, the plea may be proved ; 
and yet the case stated by the bill may entitle the plaintiff to 
succeed. The reason, upon which a denial by answer is also 
necessary is, that the averments of the plea need not follow 
the charge particularly. That must therefore be done by an¬ 
swer ; in order that the pluntiff may have an opportunity of 
excepting. It is assumed, that the son acted as agent of his 
own authority: but it must be intended, that he acted as an 
agent properly constituted. The allegation is sufficient to call 
for an answer; and therefore according to the rules, of plead¬ 
ing it is sufficient to call for averments by the plea. Another 
objection is, that there never was a plea of this kind without 
a denial of a promise within the six years, as at law, non as¬ 
sumpsit infra sex as well as, that the cause of action 

accrued within six years. All pleas of this sort also contain 
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&n averment, not only, that there was no promise or catise o| 
action within six years before the bill filed, but also, before" 
any process issued; and though the Act of Parliament (b) cer¬ 
tainly requires the bill to be filed, before process issues, the^ 
constant practice is otherwise; and the irregulari^ cured is by 
appearance. Some charges of this bill are not noticed either 
by the plea or the answer: one allegation, which by fmr con¬ 
struction may be supposed to include promises to Winder t 
that he made repeated applications for payment of the balance. 
It was necessary to aver by this plea, that the defendant had 
made no such promise as is stated, and that his son was not 
authorized to settle the business. Davie v. Chester (c) and 
Hoare v. Parker (d) are express authorities in support of the 
position in Mitford. The object of a plea is to bring a single 
point in issue; and upon this plea these facts would not be in 
issue. The plea is mso bad, as being both to discovery and 
relief. The Statute of Limitations clearly cannot be pleaded 
to the discovery of the time, when the cause of action accrued. 

Mr. Roniilly^ in Reply^^As to the discovery wanted, they 
may except to the answer. The constant practice is to plead 
the Statute to a bill for discovery merely. The last plea of. 
this sot*.(a) was both to discovery and relief; and no such ob¬ 
jection was taken. 

The great objection is as to the necessity of averments in 
the plea. There is no judicial authority, that distinctly proves 
that, except Davie v. Chester. In the case in Atkyns (b) the 
objection was, that the defendant had not answered the cir¬ 
cumstances ; not that he had not answered them by the plea; 
for which point it is referred to in Mitford. (c) Tlie same book 
refers to Lingood y. Croucher(d) and Lingood v. £ade.(e) 
Hoare v. Parker does not in the least apply. The plea was as 
to particular pieces of plate: but there was no general aver¬ 
ment, that the defendant had not any other plate deposited 
with him; though by his answer he denied, that he had any 
other. Consequently the plea was not alone an answer to the 
bill; and the plaintiff was under the necessity of replying to 
both the plea and the answer. According to this argument 
issue must be taken upon a great number of points instead of 
one. Certainly a plea must be a complete answer to the bill; 
and therefore a plea of purchase for valuable consideration 
must aver, that it was wimout notice: so the plea of an award 
to a bill to set it aside for fraud must deny fraud: but the 
question is, whether it must deny all the circumstances, from 
which the plaintiff infers fraud. That is a very different ques¬ 
tion. The plea of non assumpsit infra sex atmos at law must 
in substance be the same as, that tiie cause of action did not 
accrue within six years: otherwise, unless a cause of action 
Brose iq>Q|i tiie promise, it would not be a case within the 
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Statute. The allegatioB of this bill as to the promise is not 180S. 

<$f a promise within six years. It is only necessary to meet 
.allegations, that would take the case out of the Statute, not Batut 
dhose, that might by possibill^ have that * effect. What prin- 
ciple can there be for the distinction taken by the Court of . 
Exchequer upon a plea of an award? All these pleas of i * 3 

awards, releases, &c. have been put upon the same ground. 

The objection to the allegation of the son’s agency is, that 
the statement, that he acted as agent, is not stating, that he 
was agent. If this plea is wrong, the defendant will have 
leave to amend. 

Lord Chancellor. —^With regard to the merits, I should 
feel a strong inclination to let you amend this plea; for upon 
the statement of the plaintiff, nothing more is really in dispute 
than whether credit was given in an account produced a great 
many years ago for the produce of a Navy Bill. The question, 
whether the amendment is necessary has introduced a great 
variety of very important considerations. If the result of the 
opinion stated in Mitford is accurate, it is very difficult to re¬ 
concile the two cases in the Court of Exchequer with that 
result from the former cases. Those two cases in the Exche¬ 
quer seem to import, that this is the rule of pleading in 
Equity; that, if a bill is brought to set aside an award upon 
grounds admitting the award made, but seeking to cut down 
die effect of it by alleging grounds of partiality, and corrup¬ 
tion, the defendant may plead the thing, the dissolution of 
which is sought by the bill; putting it in this form ; that the 
plea shall merely aver the existence of it, and contain no alle¬ 
gation in the body of the plea as to the circumstances, upon 
> which the award is impeached; but the defendant may express 
what his conscience suggests as to those circumstances, not in 
the body of the plea, but in an answer. The first difficult 
upon that is hov to consider that record filed by the defendant, 
consisting partly of what is called plea, partly of what is called 
answer, as in a correct sense either a plea or an answer. The Office of a 
office of a plea in bar at law is to confess the right to sue; 
avoiding that by matter dehors; and giving the plaintiff an the right to 
acknowledgment of his right, independent of the matter al- a»e, and avoid 
leged by the plea. The plea fdleges some short point; upon natter 
which, if issue is joined, there is an end of the dispute. In thu^^urt in* 
this Court, in general cases, not classed among those, where general cases, 
certain averments seem to have been required both by the The except, 
plea and the answer, but where the defendant pro hdc vice for ® 
the sake of the argument, admits the whole bill, I have under- piea must be 
stood Ae rule to be the same here as at law, that the plea supported by 
- admitting the bill interposes matter, which, if true, * destroys “ answer, 
it; and upon the truA of which Ae plaintiff is at liberty to [ * S^5 J 
take issue. Cases have arisen, in which it has been thought 
necessary both to plead, and to repeat the assertions of the 
plea in an answer: that is, as it is technically expressed, the 
pltit is supported by an answer. Those cases are very vari- 
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1802. ous; and I own, I should have entertained an idea, before I 
heard of those cases in the Court of Exchequer, that, if a bill 
Batut was filed to set aside an award upon special circumstances, . 

the first difficulty would be upon the maxim referred to by the 
Abaiu. Report: Exceptio ejusdem rei, cujus petitur dissolution^ 

But it is true, that, not only upon awards, but releases, 
judgments, &c. the court had admitted a plea, called a plea, 
though in its nature very different from the character of a plea 
in general cases; for it is not, strictly speaking, admitting 
the fact stated, and by the effect of new matter, introduced 
by the defendant, getting rid of it, but admitting one fact in 
the bill, and either by plea, or by answer, or by both, setting 
up again that, which the bill seeks to impeach, by denying 
either in the plea, or the answer, or both, all the circum¬ 
stances, which the plaintiff admits, if truly denied, are suf¬ 
ficient to bar the relief. The cases in the Exchequer are con¬ 
fined to the plain case of an award; in which case, it is said, 
you are at liberty to plead the award; in that sense alleging, 
something, that meets the effect of the bill by the plea. But 
can that be said, if you only admit the existence of the in- 
strumt. nt stated by the bill; which by the effect of the other 
circumstances stated by the bill is impeached ? If this were 
res integra^ I should have thought it more difficult to say, the 
defendant was bound to set out all the circumstances by aver¬ 
ment in the plea; and could fortify it by an answer denying 
those circumstances. Such a record is neither plea nor an¬ 
swer, but something like a mixture of both, and very inaccu¬ 
rate. That this was the general idea is evident from the 
book, that has been referred to; which is the production of a 
very diligent and learned man, not once given to the world, 
or hastily, but after search and research into every Record, 
and again given to the world by him. There is hardly one 
point of equitable proceedings with regard to pleas, with 
which it i^ not exceedingly difficult to reconcile those two 
cases in the Exchequer: for instance, what is said in Mil’¬ 
ll 596 ] ford^ as to a bill brought to impeach a decree on the ground 
of fraud used in obtaining it: that the decree may be plead- 
ed in bar of the suit, with averments,’* (in the plea, it ap¬ 
pears by the context,) “ negativing the charges of fraud, sup- 
“ ported by an answer fully denying them.” So of a judg¬ 
ment: (a) “If there is any char^ of fraud, or other circum- 
“ stance shown as a ground for relief, the judgment or sen- 
“ tence cannot be pleaded, unless the fraud or other circum- 
stance, the ground, upon which the judgment or sentence is 
*” sought to be impeached, be denied, and this put in issue by 
the plea, and' the plea supported by a full answer to the 
“ charge in the bill.” 

In the dase of a stated account also, (B) “If error or fraud 
“ are charged, they must be denied by the plea as well as by 
“ way of answer.” So with regal'd to an award; (c) which is 

CaJ.Wtf.197. r<ij p. 596. Jttli/205. f .M</. 208. 
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ijlie subject these cases in the Exchequer more particularly 
allude to: “ if fraud or partiality are charged against the ar- 
“ bitratorSf those charges must not only be denied by way of 
' V averment in the plea, but the plea must be supported by an 
“ answer, showing the arbitrators to have been incorrupt and 
“impartial.’* Upon the Statute of Limitations: (d) “ where 
“ .t particular special promise is charged, to avoid the opera- 
“ tion of the Statute, the plaintiff must deny die promise 
“ charged by averment in the plea, as well as by answer to 
“ support the plea.” So as to a purchase for valuable con¬ 
sideration : (e) “ The special and particular denial of notice 
“ or fraud must be by way of answer; that the plaintiff may 
“ be at liberty to except to its sufficiency. But notice and 
“ fraud must also be denied generally by way of averment in 
the plea; otherwise the fact of notice or of fraud will not be 
“ in issue.” 

This is laid down here distinctly, and in many other books; 
for 1 have lately looked into the point for another purpose; 
and 1 think, I may say, whatever doubt may be expressed as 
to the necessity of denying by plea and answer, that there is 
no countenance for that upon the old authorities. Sir yoAn 
Milford's idea is, that if you are to call this defence a plea, 
it must be such that issue may be taken upon it as a plea; and 
if it is substantiated by evidence as a plea, there is an end of 
the cause. Where the defendant not stating merely matter 
dehors^ but admitting part of the charge, gets rid of it by cir¬ 
cumstances, I do not know, that it might not be called a plea 
and answer: but that is a Record of a character very distinct 
from that, which is usually called a plea. 

With respect to the first of the cases in the Court of Ex¬ 
chequer, 1 wished to know, what was the event of it, after 
leave was given to strike out the averments. If the plea had 
no part of that, which was contained in the answer, how could 
the plaintiff proceed upon that, so amended as a plea ? It ad¬ 
mits the award, the very fact stated ii^ the bill. Must it not 
be complete as a plea ; and contain in itself all the allegations, 
which being proved are necessary to authorize a judgment for 
the defendant ? To the Record so purged the character of a 
plea, technically speaking, does not belong: neither can it 
technically be called an answer : but it is something called a 

5 >lea and answer; being in sutetance the same, as if the de- 
endant had answered. It is impossible not to feel the authority 
belonging to these cases. The point was decided upon recon¬ 
sideration in the second case; and therefore the question, if 
this Record necessarily furnished it, would make it proper to 
consider, whether the principles, upon which I have argued, 
are right or wrong; and whether the conclusion drawn in Mil¬ 
ford, not only as to one point, but upon every poyit, which 
analogy brings wi^in the reach of argument, has been ill col¬ 
lected. In supporting this plea the Counsel have felt the diffi- 
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1608 . culty of contending, that there must not be averments both by' 
the plea and by answer. * 

Batut As to amending the plea, if the averments in the plea were , 
V. the same as the answer, and if the defendant cannot say a greai 

Abaxa more, 1 much doubt, whether the averments in the bill 

are sufficiently denied. The allegadons of applications to settle 
are certainly put very loosely in the bill; but I would take it 
to be a bill distinctly stating in effect, that the cause of action 
was gone much more than six years. The allegation as to the 
authority of the son I understand to mean this in legal con¬ 
struction ; that he acted at the time of the application as agent 
in the article of the settlement of accounts ; and if so, it can¬ 
not be doubted, that the defendant authorizing him within six 
years to act as his agent for the settlement of the accounts, 
would mount to a new Assumpsit; and take it out of the Sta- 

[ 598 ] tute. This therefore is a very material charge. Observe, how 
the defendant answers. He does not state, what sort of agent 
his son was. As I conceive, he was bound to state, whether he 
was the agent in the article of the settlement of accounts. There 
is no disUnct answer to that. The concluding statement, that 
he never authorized yohn Adams to make any such promise or 
request, or to agree to refer the accounts to arbitration, may 
be answering honestly, as he conceives the fact: but it may be 
false both in law and fact; for if he had admitted, that the 
other was agent for the settlement of accounts, what was the 
power of an agent so constituted is the construction of law 
upon the fact; and that mere appointment, if distinctly ad¬ 
mitted, would take it out of the Statute; importing that there 
were accounts to settle; and the direction and power, which 
the defendant supposes himself not to have given, would be 
implied in law in that character. I have a strong doubt 
therefore, whether the plea, if to be amended, must not 
be amended in substance, beyond merely throwing into it 
the allegations of the answer. But in such a case I would 
not preclude the defendant from amending as to the aver¬ 
ments in the plea; if any averments are necessary. The 
objection goes to this; that the plea would be good almost 
without averments in the plea or the answer; for if the 
plea is that the cause of action did not arise within six 
years, and if a new Assumpsit should be proved, then it does 
not contain that, upon which the party must go to issue effec¬ 
tually, and proving his case would be entitled to dismiss the 
bill. But tnat will not do; for this is a bill stating, that the 
cause of action arose a great while beyond six years; admit¬ 
ting, that, if that was all, the Statute would be an answer: 
but it states also, that the reply to that is, that within six 
years a new transaction has taken place; which forms a new 
upon which the plaindfn say, they are entitled to 
the relief. It would be quite anomalous to go to issue upon 
a plea, the issue upon which must be quite unnecessary, unless 
otner circumstances are brought forward, or to proceed in the 
suit without knowing by plea or by answer, whether the dr- 
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^cuiQstance to take the case out of the operation of the Statute 
has*or has not existence. 

The case therefore must not be reduced to a decision upon 
\he point, whether the averments must be both in the plea and 
the answer ; as 1 think, if the averments were in both, they are 
not sufficiently averred. Upon that point I will not say more 
than that it seems difficult to support the two cases in the Ex¬ 
chequer. If the defendant chooses to amend the plea, or both 
the plea and the answer, I will not object to it; but he must 
answer much more fully, before I shall consider it sufficient. 

The plea was ordered to stand for an answer, with liberty 
to except, except as to setting forth the accounts. 


1802. ' 
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Ex parte KOOPS. 


Jun. 32. 


THE petition was presented by the Patentee of an inven¬ 
tion for making paper from straw; and the object of it was, 
■that the Lord Chancellor would dispense witli the enrolment, 
or, that some provision should be made to prevent the speci¬ 
fication from being made public ; suggesting the danger, that 
foreigners might obtain copies of the specification in conse 
quence of the enrolment. 

Mr. Sutton^ and Mr. Jioupcl^ in support of the Petition. 


Enrolment 
of a Fatent 
cannot be dis* 
pensed with 
for the pur¬ 
pose of pre¬ 
venting the 
specification 
being made 
nublie. 


Lord C H ANCF.LI.OR. —How can 1 do this ? Either upon this eTtli*e ti^* 
or some other case in the last Session a clause for this purpose for enrolment 
was inserted in an Act of Parliament; and upon the motion cannot be ei>- 
of Lord Thurlorv., upon reasons applying not only to that but 
to all cases, and seconded by Lord Rosslyn^ the clause was jjament!* *** 
universally rejected; and rejected, as it appeared to me, upon 
very substantial grounds ; in which I readily concur. As to 
the worth of the apprehension suggested, a man has nothing 
more to do than to pirate your invention in a single instance; 
and he will then force you to bring an action; and then the 
specification must be produced. 

But with regard to the King's subjects a very strong objec¬ 
tion occurs; which makes it necessary, that the specification 
should be capable of being produced. They have a right to 
apply to the Patent Office to see the specification; diat they 
may not throw away their time and labour, perhaps at a great [ 600 j 
expense, upon an invention; upon which the Patentee might 
afterwards come with his specification; alleging an infringe¬ 
ment of his Patent; when if those persons had seen the speci¬ 
fication, they never would have engaged in their prqject. The 
enrolment is therefore for the benefit of the public. 


It was then desired, that the time, which would expire on 
the 17th of the next month, might be enlarged; in order that 
the petitioner might apply to Parliament. 

Voi.. VI. 60 
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1802 , Lord Chancellor. —cannot do that, if the patent .haa^ 
\j-srO passed; for the patent is void, if the proviso is not complied 
Ex paru with. You should have applied to the Attorney-General, be- 
Koon. foj-e the Patent passed, for a longer time upon the special cir¬ 
cumstances. I cannot take the Great Seal from a Patent, and 
repeal it in the most essential point. It is a legal grant, with 
a proviso for the benefit of all the King’s subjects. You ca . 
do nothing, except by an Act of Parliament to enlarge the 
time mentioned in the proviso. 

Petition dismissed. 


Jan. 27. 


Ex parte BLOXHAM. 


Creditor 
havine securi- 
ties of third 
persons to a 
greater 
amount than 
the debt may 
prove and re¬ 
ceive divi¬ 
dends upon 
thefullamount 
of the securi¬ 
ties to the ex¬ 
tent of 20«. in 
the pound up¬ 
on the actual 
debt. 

[ * 601 ] 


THE object of this petition was to have the order made by 
'L.orA Sosslyn., dismissing a former petition,('aj discharged; 
and that the petitioner may be permitted to prove and receive 
dividends under the Commission against Purdy., in respect of 
the residue of the amount of the bill accepted by him, and en¬ 
dorsed to them by Almond as a collateral security for his debt, 
according to the prayer of that petition, undertaking to refund, 
in case the dividends under both Commissions should exceed 
2Qs. in the pound upon Almond*s debt. 

* This petition was presented in consequence of the order (a) 
made upon the petition by the same parties in the bankruptcy 
of Toung and Glennie, 

The Solicitor-General., and Mr. Cox, in support of the Petition, 
insisted upon the last order, setting up the older cases ; ob¬ 
serving, that this bill was the inducement of the petitioners to 
discount the others. 

Mr. Mansfield, for the Assignees, being called upon by the 
Lord Chancellor, referred to Lord Rosslyds order. 


Lord Chancellor.— There must have been some misun¬ 
derstanding upon it; for the case is only this. A party wants 
to have a bill discounted. The banker refuses to discount upon 
the credit of that bill only. The other says, he has in his hands 
another bill; and offers tnat as a security for the former. What 
is that but a right to prove against bom estates, until 20s. in 
the pound has been obtained. 

Ordered according to the prayer. 

faj Ex parte BloaJum, ante, vol. t. 448. 

faj p. oOl. Ex pane Elaxham, ante, ^9. Set Ex parte Leert. Pott. 
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Ex parte BARWIS. jgj^ 27 . 

% 

THE petition was presented by the assignees under a sepa- Jmnt Com* 
rate Commission of Bankruptcy against one of two partners; of 
praying, that a joint Commission should be superseded on the 
ground of the infancy of the other partner. the pound of 

Mr. Cullen^ for the Assignees j under the joint Commission.^ ad- fhe infan«gr of 
mitting, that upon the application of the infant himself Oie 
Commission must be superseded, suggested a doubt, whether the ^ipees 
it could upon the application of a third person. under a sepa¬ 

rate Coiumis- 

Lord Chancellor said, he had no doubt of the author!^ 
of the Court to supersede the Commission. 


Ex parte PEELE. [ 602 ] 

Jan. 29. 

. RISK., a warehouseman, carrying on business under the To make a 
firm of Kirk and Company, being indebted to Sir Robert Peek a^e 

for goods sold, after that debt was contracted, entered into a 
treaty with Ford.^ a breeches-maker, for forming a partnership, spect of a se- 
About four months afterwards a Commission of Bankruptcy pnrate trans- 
issued against them. No articles having been executed, Ford^'^^^^' 
disputed the point of partnership; which was tried at Law; J^si appear, 
and the partnership was established upon the evidence of acts 
done. 

The object of this petition by Sir Robert Peek was to prove 
his debt, as a joint debt, carried into the partnership accounts. 

In support of the petition the affidavit of Copeland stated, that 
it was agreed, that the separate debts of Kirk should be as¬ 
sumed by the partnership; that entries were made in the books 
with the knowledge of Ford, and particularly, that the goods 
furnished by the petitioner were entered at a reduced price. 

This was opposed by the affidavit of Ford.^ denying the agree¬ 
ment or even knowledge of these circumstances. 

Mr. Mansfield^ and Mr. Thomsony in support of the Petition .— 

This debt may be proved as a joint debt upon the authority of 
Ex parte Clowes (a) and Ex parte Bingham, (b) Otherwise the 
effect would be a gross fraud. 

Mr. Romillyy for the Assignees circumstances, under 
which this partnership took place, are, that Ford having saved 
5000/. by his business was applied to by Kirk to become a 
partner with him. The latter was to give a statement of the 
business: but, before that statement was given. Ford found 
himself by Law a partner, and soon afterwards in consequence 
bankrupt: Kirk beinj^ clearly a bankrupt at that time. 'I'he 
point, upon which this claim is resisted, is, that Ford never 

2 Bto. C. C. 595. 1 Coekt^a B. L, 258.551. f 1 Cooke'a B. L. 551. 
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1802. consented to take upon himself the debts of the old House; 

which upon the evidence he never did. It is not disputed,' « 
Ex parte that there were some * entries in the books: but the question ,, 
PEEtK. whether Ford knew of any such entries or such books. M 
[ * 603 ] jg admitted, that these goods were sold long before this part¬ 
nership was in contemplation ; and therefore upon the credit 
of Xtr/i alone. This debt clearly cannot be proved; unles'i 
the evidence goes a great deal farther, showing an agreement 
to take to the debts or privity. It is not disputed, that by 
agreement the debts of the former partnership may be brought 
into the new partnership: but there must be an express agree¬ 
ment for it; and it is not of course. That has been decided 
in many cases; of which the last is Shirreff v. Wilks, (a) In 
that case there was no evidence, that Robson., the new partner, 
did no* know the transaction, nor on the other hand. There¬ 
fore, it was presumed, that he did not know it. In this case, 
though it is sworn by Copeland., that Ford knew it, that under 
the circumstances is not to be credited. Joint debts unim¬ 
peached have been proved against Ford to the amount of 
3000/, He cannot therefore have any interest. 

Mr. Mansjield., in Reply. —This is a question of fact upon 
the contradictory' evidence of Copeland and Ford; the latter of 
whom is interested in respect of the surplus and the bank¬ 
rupt’s allowance ; and the former unimpeached. There is no 
doubt, that the price of these goods stands in these books as 
a debt. The case cited was upon the naked circumstances. 
The question is, whether this is a debt so carried into the 
partnership as to become a joint debt. The result of the evi¬ 
dence is, that the goods we’^e transferred into the partnership 
stock; and the price became a partnership debt. It is not ex¬ 
plained, how the capital of these partners was to be formed. 
It seems as if Ford was to bring in money. He advanced 
1500/. to Kirk; who must bring in that value in some way. 

Lord Chancellor.— From this petition I could not collect 
the nature of the question, that was to be argued. The goods 
were supplied upon the credit of Kirk., for any use he pleased, 
however improper. If he chose to sell or to give them to a 
person insolvent the day afterwards, the petitioner could not 
nave followed the goods; but must be contented with his ac- 
[ 604 3 tion against Kirk. The primd fade effect of carrying the 
goods into the partnership at a different price would be a sale 
by Kirk to the partnership. It is not easy to conceive, why 
selling the goods to a partnership, of which he was one mem¬ 
ber, should alter the case; and it is admitted by all the cases, 
that if the goods were sold to the new partnership for a far¬ 
thing advance, if not a fraud, but taking it as a sale, the 
goods could not be followed. It is said, in these cases if the 
partners a^ee, that the separate debts due to each should be¬ 
come the joint property in consideration of both taking upon 


fajl East. 48. 
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them fhe debts of both, that is an agreement between the 
partners, and binds the creditors; not at Law clearly ; for the 
, agreement of the two would not give a right of action to one; 
ftniess some old cases could be supported; in which it was 
held, that an action of covenant might be brought by him, for but^ 

whose benef t the covenant wAs made, as well as he, in whose between par- 
name it was made: but those cases, I think, are not now Law. ties. 

Though it is not argued, that such an agreement binds the 
creditors at Law, it is said, it binds all creditors, and gives 
benefits to some creditors, in bankruptcy. As to the fraud, 
he, who sells upon credit, puts himself upon the bona Jidcs of 
him, to whom he sells; and there may be cases, where the 
fraud is as great upon the separate creditors as in a supposed 
case upon the joint creditors. It is mere accident, how the 
hardship falls. I agree, it is settled, that, if a man gives a 
partnership engagement in the partnership name with regard 
to a transaction, not in its nature a partnership transaction, 
he, who seeks the benefit of that engagement, must be able to 
say, that, though in its nature not a partnership transaction, 
yet there was some authority beyond the mere circumstance 
of partnership to enter into that contract, so as to bind the 
partnership; and then it depends upon the degree of evi¬ 
dence. In Shirrejf v. Wilis very slight evidence possibly might 
have been sufficient to show, that the partner knew, the stock 
had been sold, and the benefit taken into the stock, in which 
he was partner, and therefore it was conscientious, that he 
should become liable for that. Slight circumstances might be 
sufheient, where in the original transaction the party to be 
bound was not a partner, but at the subsequent time had ac¬ 
quired all the benefit, as if he had been a partner in the ori- 
• ginal transaction; and it would not be unwholesome for a 
Jury to infer largely, that that obligation, clearly according 
to conscience, bad been given upon an implied authority. So 
here, if this was a case, in which it. was found upon the [ 605 ] 
trial, that this man was a partner upon a long existing part¬ 
nership, with a regular series of transactions, books, &c. a 
knowledge of what his partner had been doing might be in¬ 
ferred against him; that, which in common prudence he ought 
to have known. But that is not the case of this partnership. 

It was a treaty. It is not even jret agreed, how the stock and 
partnership were to be formed. In the course of that treaty, 

Ford^ ignorant of law, permits acts to be done, which the law 
holds to be partnership acts. It is a very different consider¬ 
ation, whether this man, so trepanned into a partnership, had 
got regula.r books, &c.; and it is difEcult to say, not only, 
that knowing this he had agreed to it, but that he knew it; in 
which case 1 am afraid he must be bound. That fact has not 
been sufficiently inquired into. In a sense the bankrupt cer- 
■^ioly is an interested witness. It is also to be observed, that 
the joint creditors are also interested, thus. Here are joint 
creditors; who deal upon the supposition, that the stock in 
hand is acquired by these two persons. Then separate debts 


1802. 

Ear parte 
Pkglb. 
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1802. might have been assumed, which would have sunk thfe divl- 
dend of the persons dealing with them both to nothing. 

Ex parte » 

Fxxu. order directed a reference to the Commissioners to in^ 

quire whether at the commencement of the partnership any 
debts due from Kirk on account of his stock in trade were 
assumed, and any debts due to him carried into the partne*-* 
ship, with the knowledge and assent of Ford. 


Jan. 21. 

Feb. 1. 

Upon a re¬ 
ference to the 
Master as to 
the fact of a 
person’s 
death, the Re¬ 
port only 
stating tne cir¬ 
cumstances, 
viz. absence 
abroad four¬ 
teen years 
without any 
account of 
him, (1) but 
not drawing 
the conclu¬ 
sion, it was 
referred back 
to the Master 
to state whe¬ 
ther he was 
dead at the 
time, when 
administration 
was granted; 
especially as 
two years 
more had 
elapsed since 
the Report. 

[ #606 ] 


LEE V. WILLOCK. 

A PETITION was presented by the plaintiff JIfrs. Lee; 
claiming under a will two shares of a fund; one in her own 
right; the other as administratrix of her son Charles Lee., upon 
the presumption of his death. 

* By a decree pronounced at the Rolls an inquiry was di¬ 
rected as to the fact of the death of Charles Lee. Upon that 
question the Master did not draw any conclusion: but the Re¬ 
port s.ated the circumstances; that Charles Lee went to Ame^ 
rica; that upon his arrival there a letter was received from 
him: and that since that period, which was fourteen years be¬ 
fore the date of the Report, he had not been heard of. Since 
the date of the Report two years more had elapsed. No 
reason appeared, why he should not have been heard of, if 
living. 

Mr. Romtlltf, and Mr. Steele, in support of the Pef/fion.—Un¬ 
der the statute of Charles 2,(a) seven years are sufficient to 
raise a presumption, that a person, upon whose life a copyhold 
is held, is dead. The Court may proceed by analogy to that; 
and accordingly in Thorn v. Rolfe(b) a person was presumed 
dead, because not heard of for seven years. In Dixon v. 
Dixon (c) the Court also acted upon such a presumption; and 
though Ae time in that instance was twenty-five years, no 
time has been fixed. 

Mr. Lloyd, and Mr. Hart, for the Defendants. —In Dixon v. 
Dixon the* Master, as in this case, not having drawn a conclu¬ 
sion, the Master of the Rolls sent it back to him to draw a 
conclusion; which being, that pie person was dead, the decree 
was made upon that. 


Lord Chakcellor. —^The evidence is strong in favour of 
this presumption. But I approve what I understand to have 
b^en always Lord Alvanlefs course, to make the Master draw 
the conclusion. It is singular, that the Court should send such 
a question to the Master, and that he should send it back to 


) 19 Cha. 2. c. 6. fb ) Du. 185, a. Atavr. 14. AnderB. 20. 

CeJ 3 Bre. C. C. 510. 


{ (1) SetJIBUer etaJ. v. Beatee, S Serg. 8c Rawle. 490.| 
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the Court. But in this instance if I should determine it, it 
woultl be rash ; for above two years more have elapsed since 
.the Report; and how can 1 know that in that time some in> 
formation might not have been obtained; which, if it was now 
before the Master, might induce him to form a conclusion one 
way or the other. At least the addition of two years would 
make the presumption stronger. 


1802. 

C/vx/ 

Lkk 

11. 

WlIXOCK. 


* Lord Chancellor. —I am quite satisfied, I cannot grant the Feb. i. 

prayer of this petition in the full extent, upon considering such [ * @07 ] 
circumstances as are stated to me. First, the Master has not 
executed the order. He ought to have drawn the conclusion. 

Next, the order is not quite right; for the issue of fact to be 
tried, before this petition can succeed, is, whether Charles Lee 
died before the letters of administration were taken ; for if he 
cannot be presumed dead before that, I shall not have a proper 
representative before the Court. It must therefore go back to 
the Master to say, whether Charles Lee was dead, when the 
petitioner became his personal representative. 


SINCLAIR o. HONE. Hotm. 

Feh. 1. 

WILLIAM SINCJ.AIR, by bis will, dated the 30th of Ja- A codicil exr- 
nuary^ 1795, after directing his funeral expenses and debts to 
be paid with all convenient speed after his decease, gave, de- tgiftator’s 
vised and bequeathed, to his wife Augusta Sinclair one moiety death, before 
of all the real and personal estate he should die possessed of Ite joins his 
to hold to her and her own use, subject in the event of her cufed'^fter^^* 
' marrying to the payment of 1000/. for the benefit of the chil- their separa- 
dren he might have, as therein mentioned. Then, after a fur- tinn in the 
ther provision for children, in case he should not have a child fndiet 
living by his said wife at the time of his decease, or to be bom age"or'z'W- 
after his decease, or having issue by her they shall all happen land. Tliat 
to die before any of them shall attain twenty-one, or be mar- voyage bcinp 
ried with consent, as aforesaid, then and in such case he direct- prevented by 
ed, that upon the decease of the survivor of his children 500/. j. 

of the last bequest, (the 1000/. charged for his children in the tlicy lived to- 
event of his widow’s marriage,),should be paid to his wife for gttber there 
her own use ; and the other 500/. among the children of his ^ 
brothers yohn and Duncan Sinclair., living at the death of the returned*to^. 
survivor of his children. Then after some other legacies he ther; and the 
gave all such pronerty as he might die possessed of over and testator Jiavmg 
above all that is nereby disposed of unto and amongst all the Cord. 

children, which he might have living by his said wife at the ca,and thence 
^me of his decease, * together with his said wife, the same to to /«s6on, died 
be divided amongst his said wife and children in equsfl propor- 
tions share and share alike; and he directed, that in case of held tube con- 
his death during his residence in the West Indies., and it should tingent, and 

did not take 

cneet under the circumstances. Probate not concluuve; not being refused except in a plsdn 
case. 

[ * 608 ] 
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SlXCLAlE 

■w. 

Hose. 


[ 609 ] 


be the will of his wife to remain there, his household furniture 
should be reserved to her for her sole use and benefit for heV 
life, and after her decease be disposed of. He directed his. 
freehcdd and leasehold lands and property in Dominica to be 
sold; and made some further dispositions in favour of his 
wife and his children in the event of his having children. 

The testator afterwards made the following codicil: 

“ In case I die before I join my beloved wife Augusta Sinclair 
“ I leave to her all my property, 500/. to my brother Duncan 
“ excepted to be paid to him when my beloved wife can spare 
“ it. In witness my hand in presence of Captain John Hall 
“ and Alexander Hall^ this l6th May 1795. William Sinclair.^* 

The testator died in 1798; having never had any issue; and 
in Michaelmas Term, 1799, the bill was filed by yohn Sinclair 
and l.is children, and the children of Duncan Sinclair^ claiming 
their legacies, against the testator's widow and her second hus¬ 
band, and Duncan Sinclair^ and the executors and trustees. 

The defendant Hone and his wife, the testator’s widow, in¬ 
sisted on the codicil as a revocation of the will. 

By a decree at the Rolls an inquiry was directed, whether 
it war the intention of the testator at the date of the cod^il to 
go to England^ and for what purpose, and to return to Domi¬ 
nica at any and what time, and under what circumstances ; or 
whether it was his intention, that his wife should follow and 
join him in England^ or elsewhere under any and what circum¬ 
stances. 

The Report stated, that the testator, at the time of making 
his will, and for many years preceding, was storekeeper to his 
Majesty’s Board of Ordnauce in the island of Dominica ; where 
he had fixed his residence. At the date of the codicil it was 
his intention to leave his wife at Dominica^ and go to England 
for the purpose of obtaining promotion in the Ordnance De¬ 
partment, and also with a view to recover or secure the pay¬ 
ment of a debt of 2000/. and upwards ; and it was his intention 
to return to Dominica and join his wife at his residence there, 
when he had finished his business in England^ unless his pro¬ 
motion had been elsewhere than at Dominica or in the West 
Indies; in which case it is thought, the testator would not 
have gone back to Dominica; but would have required his 
wife to follow and join him in England^ or wherever else he 
had obtained promotion and a permanent situation. With the 
aforesaid intention he took leave of his wife and family; and 
proceeded to the place, whence the packets sailed for England; 
and while there and in hourly expectation of embarking he 
made the codicil. The packet by accident sailing without him, 
he endeavoured to overtake her ; but could not; in conse¬ 
quence of which he returned to his house ; where he lived with 
his wife (and family during his subsequent residence in the 
island. In the course of the ensuing year the testator and his 
wife went together to England^ and took a house and lived at 
Shooter’s HiU some time; when the testator getting the ap¬ 
pointment of Ordnance Storekeeper in Corsica repaired to (hat 
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island about Aprils lf96; leaving his wife resident at hisdwel- 
•ling-house at Shooter^s Hill. On the evacuation of Corsica he 
was ordered to Lisbon with the troops; whither he went; and 
•was at length appointed Commissary and Paymaster to the Ar¬ 
tillery serving with the army in Portugal; and shortly after 
obtaining such promotion died suddenly at Lisbon. 

The cause coming on for further directions upon this Re¬ 
port, the only question was upon the construction of the codi¬ 
cil ; whether under the circumstances disclosed by the Report, 
it revoked the will. 

The codicil was proved in the Ecclesiastical Court. 

Piggottj and Mr. Alexander., for the Plaintiffs. —The 
codicil from the time the testator joined his wife, became to¬ 
tally ineffectual. The defendants must contend, that the words 
“ in case I die before I join my beloved wife” mean, in case 
he dies absent from his wife. It is impossible to rerist these 
plain, direct, words, in effect a condition precedent. Suppose, 
he had died, while they were living at Shooter's Hill. 

Mr. Richards^ Mr. Romilly., Mr. Grimwood^ and Mr. Hub- 
berstyj for the Defendants. —^'JThis case is not like Parsons v. 
Lanoe; {a) in which Lord Hardwicke considered the will as 
merely a provisional, contingent disposition. This testator 
was about to undertake a voyage for the purpose of soliciting 
promotion; which was prevented by an accident. He had not 
departed from her for England at that time. He had not there¬ 
fore left her. They came together to England. They lived 
here together. Then he goes to Corsica ; then to Lisbon ; and 
there he dies. It is not to be contended, that the words mean 
in case of any absence: but the object was his death in the 
first absence that should take place after the execution of that 
codicil. The words import present gift. The rational con¬ 
struction is, that this is, not a contingent, but an absolute, dis¬ 
position by a man foreseeing the event of not joining his wife 
again; and, the construction may be, lest he should never join 
her. It is not immaterial that the Ecclesiastical Court have 
granted probate of this instrument. 

Mr. Piggotty in Reply^ was stopped by the Court. 


1802. 

Siirci.AiS 

V, 

Homs. 


[ 610 ] 


The Master of the i?o//s.—There is nothing in the objection 
upon the probate of this codicil granted by the Ecclesiastical 
Court. That is evident from Ihe inquiry, that was directed. 
1 do not say, there may not be a case, in which it would be 
the duty of that Court to refuse probate; where the objection 
was so plain, that there could be no doubt; as in the case of 
Parsons v. Lanoe ; where it was clear, that he had returned. 
In such a case the Ecclesiastical Court might refuse probate: 
the paper being clearly not intended to have effect in the 
event, that happened. But where there is a doubt, to say 
they may refuse probate, merely because in one possible event 
the instrument may be left inoperative, cannot be maintained. 

CaJ 1 r«.189. 

61 


VoL. VI. 
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Siirci.AiB 

V. 

Hone. 
[* 611 : 


[ tiI2 ] 


Upon that ground they would try every case upon the* effect 
of a codicil. In the case of double legacies the second may* 
be only repetition. If that is determined, the codicil operates 
nothing. The * Ecclesiastical Court are not to take upon them.,' ' 
I selves the decision of that question, before they grant probate. 

' This therefore is totally different from the case supposed by 
Lord Hardwicke in Parsons v. Lame. But if I had more douJ't 
upon it, after this decree, when it is stated, that the objection 
was made, and over-ruled, I would let the party take some 
other course, of appealing against this decree, as containing a 
nugatory reference. 

Then, as to the construction of this codicil, one view, that 
has been taken at the bar, would dispose of it at once ; that it 
contains no condition; but is an absolute and immediate be¬ 
quest; that the meaning is, that the testator now being al)out 
to proceed upon the voyage now gives his wife the whole of his 
fortune. That would be infinitely too violent a construction. 
The words are words of as positive and express condition as 
can be. The question is only, whether a contingency exists, 
or not; and I am of opinion, there was condition and contin¬ 
gency. Then has it happened ? I wished to have heard dis¬ 
tinctly stated, by what motives the testator is supposed to have 
been actuated; for, if a clear and distinct intention appears, 
the Court would go a great way to carry it into effect, though 
perhaps not in words very accurately expressed. But if the 
Court is left at a loss for the intention, there is a necessity 
for abiding by the words ; for there is no motive for departing 
from them. This is an absurd condition on the face of it: and 
no satisfactory reason has been assigned by any one for giving 
his wife the whole of his fortune, if he dies absent from her, 
and only a part, if he lives to join her. But he chose, and had 
a right, to make that condition, however absurd. If no motive 
can be discovered, I must abide bv the letter of the condition. 
This is supposed to be the same as if the testator had sat 
down by his wife to make this codicil: but it appears from 
the Report, he had left her, and for a continuance, us he sup¬ 
posed; and a voyage was to intervene. Separated from her 
under those circumstances he makes this codicil. But he does 
join her, it is true, in the same island. It is true, that voyage, 
in contemplation of which he makes this codicil, never took 
place. But then what is the case I am to represent to myself, 
in which he would have said, the contingency had happened; 
for if it has not happened by his joining her, could this have 
become ever contingent? It is supposed to mean the first 
separation, that may take place: but it is clear, he had not in 
contemplation any tntnre separation. He was not thinking of 
a voyage to Corsica^ or a voyage to be made twenty years af¬ 
terwards.® The argument would be just as good, if he had 
given up his intention of going to England altogether; and had 
lived twenty years with her upon the island; and had then 
made a voyage. That would have been in some respects a 
sti'onger case than this; for it would have been leaving her 
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upon the island, and a recurrence to the same circumstances. 1802 . 
*Buf this is totally different. He joins her; lives with her ; 

, and then takes a new voyage. Can I apply the codicil to that Sinciair 
*liew voyage ; taking it upon the strict words ? At least it must 
have been upon the same sort of case. This is a case he never **‘'‘** 
thought of. Not knowing what he meant, I must abide by the 
words; and then the condition has happened; and the codicil 
therefore does not take effect. 

Consequently the account must be taken according to the 
prayer of the bill. 


WALKER V. EASTERBY. jan. 29. 

Feb. S. 

AN order was obtained by the defendant, as of course by Noorder.that 
petition at the Rolls, that the plaintiff Walker.^ who resided in 
Guernsey y should give security for costs, and that in the mean shall give secu- 
time the proceedings should be staid. ritv for costs; 

The defendant was proceeding by attachment in the Mayor’s where there 
.Court according to the custom of Londony for a balance of 180/. rcsIJiillgin 
in the hands of the other two co-plaintiffs, Le MeaurierSy be- England. 
longing to Walker. The bill prayed an injunction. 

Mr. SteelCy for the Plaintiffsy moved that the order should 
be discharged; insisting, that this was never done in such 
a case ; where there were more plaintiffs than one, and the 
others resided in Englandy and in this instance in London. 

Mr. Wetherelly m support of the Or^/lersaid, the Le MesurierSy [ 613 ] 
being merely the Garnishees, were only nominal plaintiffs. 

There was a difference of opinion in the Register’s Office as 
to the practice. One of the Registers said, there was no in¬ 
stance of an order upon one of the plaintiffs only to give secu¬ 
rity for costs. 

Zori/CnANCELLOR observed, that the defendant has security 
for his costs against each of the plaintiffs, ("aj 

The motion having stood over, that the practice might be Feb. 5. 
ascertained, the Lord Chancellor referring to an instance, in 
which Lord Hardtuteke in 1755 under similar circumstances 
discharged the order without costs, made the same order in 
this case. * 


Ca ) Lloyd v. Makeam, ante, 145, 
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Feb. 5,6. porte HEATH. 


Bankrupt’s 
certificate 
sltall not be 
staid, in order 
to give a per¬ 
son insisting 
on a right to 
stop in tranritu 
an opportunity 
of proving, in 
case he should 
fall in his ac¬ 
tion. 


A PARCEL of cheese, to the amount of about 400/. was 
supplied by the petitioner on account of the bankrupt. The 
bankruptcy taking place soon afterwards, the petitioner gC: 
possession of the cheese, before it reached the bankrupt; and 
insisted upon his right to stop it in transitu. The assignees 
contended, that under the circumstances it could not be stopped 
in transitu; and offered to let him prove under the commission; 
which he refused. An action was brought; which was likely 
to be tried in about three weeks. 

Under these circumstances the petition prayed, that the 
bankrup t’s certificate may be staid; in order that, if the peti¬ 
tioner should fail in the action, he may have an opportunity of 
proving his debt. 


The Lord Chancellor doubting, whether the certificate 
could be staid at the instance of a person, who according to the 
[ 614 ] right he now insists upon is no creditor, the petition stood, 
over for the purpose of endeavouring to find an instance. 

Mr. Cox., in support of the Petition^ not being able to produce 
an instance, the Lord Chancellor refused to make the order. 


Feb. 6. 


Ex parte MAWSON. 


Genend in¬ 
spection of a 
bankrupt’s 
books for the 
purpose of 
getting rid of 
certificate 
by proving 
gambling 
transactions, 
refused. 


THE object of this petition was to get rid of a bankrupt’s 
certificate; suggesting gambling transactions; and for this 
purpose praying an inspection of all the bankrimt’s books. The 
Lord Chancellor had ordered the Secretary for bankrupts to 
look into the books for a particular instance suggested: but it 
was not found. 

Mr. Johnson^ in support of the Petition., pressed for further 
inquiry, or at least an affidavit, that the books contained no¬ 
thing of that kind. 


Lord Chancellor. —TThis is a point of great delicacy. A 
man gets his certificate, and a 'creditor, who will have nothing 
to do with the Commission, desires to see all the books, in or¬ 
der to defeat the certificate in tiiis way. 

Another point is, whether you have not slipped your time. 
1 doubt very much, when the certificate has been allowed, and 
has its legal effect, whether a person, no creditor under the 
Commission, can come in this way for a discovery; to obtain 
which he may file a bill. I do not think you can get rid of a 
certificate, that has been obtiuned, in eveiy case, in which you 
can stay a certificate. 
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VALE V. DAVENPORT. 


1802. 

Feb. 


UPON a sale before the Master— Walter was reported the Onepurcha- 
best bidder at 1050/. sernotsubsti- 

Mr. WestcotCy on behalf of the Purchaser y and —moved, ther'w^^out ” 
that Griffith may stand in the place of Walter; and that affidavit, that 

may be at liberty to pay the money into Court in the name of there Unoun- 
Griffithy and may be let into possession from Christmas last, derhand bar- 
The motion was made on affidavit of service of notice upon 
the plaintiff and defendant. 

The Lord Chancellor said, that would not do w'thout an 
affidavit, that there is no underhand bargain between them.(’a^ 

faj Rigby v. M^J^Tamaray ante, SIS. 


GREATOREX v. CARY. 


Rolls. 
Feb. 8. 


SAMUEL GREA TOREXy by his will, duly executed to pass A widow not 
real estate, gave and bequeathed to his wife the sum of 150/. 
per annum so long as she should continue his widow and un- dower "nd^an 
married ; and which said annual sum he desired his said exe- annuity by tlie 
ciitors would pay her half-yearly out of the produce of his real will of her hus- 
and personal estate; which personal estate he desired might 
be placed out at interest to assist his real estate in the payment dower must be 
of such annuity, or so much of his personal estate as should be inconsistent 
necessary for that purpose ; and he desired, that the first pay- "itb the 
ment of his said annuity should be made six months after his 
decease. 

The testator ilso gave and bequeathed to his wife all his 
household goods and furniture, with all his plate, linen, and 
china, to and for her own use and benefit; and in the event of 
his dying without leaving any child he gave, devised, and be¬ 
queathed, all the residue of his real and personal estates unto 
his sister Ann Bakery her heirs and assies for ever. 

The bill was filed by the testator’s widow; claiming the an- [ 616 j 
nuity under the will and also her dower and freebench; and 
the accounts having been directed, the point came on upon 
further directions. 

The Report ascertained the rental of the testator’s freehold 
lands, at 100/. a-year; and that by the custom of the manors, 
of which the copyhold estates were held, there was no free¬ 
bench. 

(a) Mr. Lloydy and Mr. Thomson, for the Plaintiffi, insiuced 
. faJ Ex Relatione. 


1 (1) See the note to fVake v. JVake, ante, vol. i.p. 335 j and to French r. Davies, vol. ii. p. 
572.} > tr 
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1802. upon the cases of French v. Davies, (h) Strahan v. SuttQn,{c) 
and particularly Forster v. Cook, (d) 

Gbiatubkx Mr. Piggott,for the Defendant, attempted a distinction; tha,^ 
_ '“• in this case the testator made the whole of his property one 
fund. 


The Master of the Rolls. —1 do not see, how this case can oe 
distinguished from Forster v. Cook. The estate in that case was 
given to trustees upon trust to pay the annuity to the wife: in 
this it is given directly to her. The question in all these cases 
is, whether the testator meant to give away his wife’s dower; 
which he could not do directly. For that it must be seen clearly, 
that he meant to dispose so, that, if she should claim dower, it 
would disappoint the will. It must appear, that there is a re¬ 
pugnancy. Upon the whole I am clearly of opinion, that the 
plaintiif is entitled to dower, fcj 

Cff ) ,9nte, vol. ii. 572. ("cj .9nte, vol, iii 249. Cdj 3 Bro. C. C. 347. 

f e) Couch V. Stratton, ante, vol. iv. 391. BoytUon v. Boynton, 1 Bro. C. C. 
445, and other cases collected in Mr. Sanders' note, 2 .dtk. 426. 


At the end of Hilary Term, in consequence of the death of 
Lord Clare, Sir John Mitford, having resigned the Chair of the 
House of Commons, succeeded Lord Clare as Lord Chancellor 
of Ireland; and was created a Peer of the United Kingdoms 
by the title of Baron Redesdale of Redesdale, in the County of 
North u mberland. 


[ 61 T ] £x parte HUGHES. 

1801- £x parte LYON. 

June 6. 8. 

In the matter of Dumbell. 

Sale by as- JOHN DUMB£LL was concerned with several other per- 
signeesunder sons in a bank at Stockport; and was also a separate trader, 
b anction'^to 0^93 a separate Commission of Bankruptcy issued against 
one oftbe ere- him ; and the pedtioner Thomas Lyon and Crossjield were cho- 
ditors, prcTi- sen assignees. , 

ously consult- The Stockport hsoaik being insolvent, in 1794 an agreement 
moderfUie place between the creditors of the bank, the partners in 

sale, and con- the bank, and the assignees of the bankrupt Dumbell; and it 
trary to an or- was agreed among other things, that the joint property should 
^*lve^Bhoi^* conveyed to trustees for the benefit of the joint creditors; 
brippointed the assignees under the commission against Dumbell should 
to sell i an- out of his separate estate in the first place pay the sum of 

oversale was 15 009/. for the use of the ioint creditors: then they were to 
directed; the 

estate to be put up at the aggregate amount of the purchase-money and the sum laid out in 
substantial improvements and repairs; which were to be allowed in case of a sale at an advance: 
but if ne farther bidding, the purchaser to be held to his purchase. 
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pay DumhelVs separate creditors 20s. in the pound and inter- 1802. 
«st;;and to apply the surplus in payment of the partnership 
debts. Deeds were executed accordingly. The assignees of Erparte 
‘ neglected to pay the 15,009/. v and in other respects h»’»hes. 

misconducted themselves; and the joint creditors being dis- 
satisfied with them, and also with the conduct of the trustees, 
to vvhom the joint property had been conveyed, filed a bill to 
have the trusts carried into execution. In 1799, no decree 
having been made. Mangles was by consent appointed receiver 
of the joint property; with power to sell. 

The separate property of Dumhell consisted partly of the Assignee of 
reversion of some corn mills at Warrington, and of some lease- ‘‘ •bankrupt m- 
hold cotton mills. At the date of the bankruptcy the cotton tiic*«\ate ta^ 
mills were of great value ; and might have been sold for a con- ing.a lease 
siderable sum: but the assignees neglecting their duty, the'"'•’‘‘‘-‘Ifisan- 
mills were greatly diminished in value ; and were daily grow- 
ing worse. After various applications both in the cause and {oss. (1) 
the bankruptcy an order was in April, 1800, made in the bank¬ 
ruptcy, upon the petition of the bankrupt, appointing a Re¬ 
ceiver of DumbeWs separate property; with directions to sell, [ €18 ] 
and to bring the produce into the Bank. 'I'his order was not 
pursued: but it was agreed between the Solicitor for the joint 
creditors and Mayer, the Solicitor for DiayihclPs assignees, 
with the privity of the assignees, that the cotton and corn 
mills should be sold immediately by Skynner and Dyke by auc¬ 
tion ; and they w’ere accordingly advertised for the 5th of Au¬ 
gust, 1800. On that day, Lyon, the assignee, and Moyer, the 
Solicitor, came from Warrington; and attended: but as the 
sale of the corn mills was put off in opposition to their wishes, 
they were desirous of preventing the sale of the cotton mills; 
and with that view proposed, that they should be put up at 
3(X)0/. a sum far exceeding the value. The Solicitor and those 
concerned for the joint creditors, and also for several of the 
separate credito s of Dumhell, were satisfied, that they were 
not woi'th much, if anything, more than 2000/.,- and proposed, 
that they should be put up at that sum. Pending this discus¬ 
sion in a private room, a little previous to the hour of sale, 

Mr. Hughes, the principal joint creditor of the Stockport bank, 
viz. to the amount of above 19,000/. went into the room ; and 
being informed of the difference, and asked his opinion, said, 
he would abide by what Jir. Dyke thought right; who having 
heard both sides was of opinion, that the premises ought to be 
put up at 2000/.; and Hughes assented. 

The cotton mills were accordingly put up at 2000/.; with a 
declaration, that, if any one advanced upon that sum, they 
would be knocked down to him. Several persons were in the 
room; and Lyon and Mayer among them. After a considera¬ 
ble tim^no one bidding, Hughes advanced 10/. and was ie- 
ckjedlthe purchaser. No objection was then takefi by Lyon 
-•fim Mayer: but they afterwards signified, that they should not 

• ,1(1) Sc«' the note 1o WMrhcote v. /mu'Ivhcc, ante, vol. iii.p. 740 | 
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acquiesce in the sale. Though they both live at Wartington, 
they permitted Hughes to takeqiossession of the mills without 
interruption, and to lay out large sums in repairs and lasting 
improvements. In September following Mangles was appointed 
Receiver of DumbeWs separate property; and he approved the 
sale to Hughes ; and was satisfied, that 2000/. was as much as 
the property was worth. The assignees refusing to deliver an 
abstract to Hughes^ to enable him to complete his purchase, tie 
in December, 1800, applied in the cause for an abstract. 

The Lord Chancellor directed that motion to stand over; 
in order that the assignees might present a petition in the 
bankruptcy. A petition was accordingly presented b)^ Lyon, 
the acting assignee; the object of which was to set aside the 
sale and to have the cotton mills resold before a Master j sug¬ 
gesting collusion between Hughes and the Solicitor for the 
joint creditors; who were concerned in the sale. Another 
petition was presented by the separate creditors of Dumbelli 
praying, that other mills, his property, may be sold. 

The Chancellor, fa) ordered, that the sale should 
be set aside; and that a resale should take place before the 
Master; and made no order upon an application of the Counsel 
for Hughes for an allowance for repairs and improvements. 

The other petition was presented by Hughes to set aside 
that order; or otherwise to be allowed for repairs and lasting 
improvements. 

Mr. Richards, Mr. Alexander, and Mr. Owen, in support of 
the Petition of Hughes. —Tpon the general point, whether a 
person, who has advised the mode of sale, and acted as agent, 
can be the purchaser, when this sort of question arose upon 
the purchase of a trustee for creditors. Lord Hardwicke in 
Whelpdale v. Cookson, (b) was of opinion, that the sale should 
stand, if affirmed by the majority of the creditors. That was 
recognised in the late case of Campbell v. Walker; fc) in which 
case the rule was laid down by Lord Alvanley only to this ex¬ 
tent ; that prima facie the thing was at an end; not, that an 
end might be put to it at any time. If the general proposition 
is pushed to the extent now desired, it would go infinitely be¬ 
yond any thing, that has ever been done. In M*‘Enzie*s case 
the person employed to sell and to conduct the sale was the 
purchaser. If all the creditors must consent, the consequence 
would be very unfortunate. Suppose out of these seventy 
creditors sixty-five were in favour of the sale; the other five 
might very absurdly oppose it, or from some improper mo¬ 
tive. Upon the circumstances of this case it is very different 
from that of a trustee ; and here was acquiescence. There is 
no pretence, that Hughes was acdng in concert witftsthe Soli¬ 
citor, who was intrusted to sell. Hughes is a private^entle- 

CaJ Lord Rottlyn. 

Stated from the Register’s Book, ante, vol. t. 682, in Campbell r. 
Walker. fcj Ante, vol. V. 67B. • 
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man of fortune, residing in Surrey. These mills were no ob- 1802. 

JectUo him: but he was a large creditor, tired with the de- 

lays ; and anxious, that the business should be closed. When Er parte 

He entered the auction room he had not the most distant idea Hi:»hi58. 

of bidding. The sale was set aside principally upon this ; that 

the slight part he had taken in the private room clothed him 

with the character of agent, or a person employed in selling. 

At all events he must be allowed the money laid out in repairs 
and improvements. 

Mr. Pemberton^ for the Creditors of the Stockhold Bank^ ex¬ 
pressed their wish, that the sale should be confirmed. 

Mr. Mansfield^ Mr. Lloyd., and Mr. Benyon, in support of 
Lyon's Petition. —In Hall v. Noyes the sale was set aside upon 
the mere dn-^ point, that the trustee could not buy: though 
the sale was clearly advantageous. At this sale there was no 
other bidder than Hughes. He had notice, that evening, that 
the sale could not stand. Having notice, that it would be im- 

E eached, it was his own folly to lay out money. TTie late 
.ord Chancellor was struck with the circumstance of his be¬ 
ing in consultation with these persons before the sale ; and 
also, that he acted in concert with the Receiver; under whom 
hy the authority of the Court the sale ought to have taken 
place. Hughes appears a person consulted, and advising as 
to the mode of the sale. The sale also, as conducted, was a 
violation of the order of the Court. Lord Rosslyn proceeded 
upon no other ground than the situation, in whicn Hughes 
stood: his own Solicitor present, and the parties contriving 
the manner of selling the estate ; not upon the ground of un¬ 
dervalue, or, that the assignees did not concur. The reason 
of the general rule, that such a sale shall not stand, is the 
, improper use, that might be made of a rule less strict. The 
Court never can know the value. Upon the objection as to the 
Receiver, there may be a great deal of management to pre¬ 
vent a sale by the Receiver. 

Mr. Richards., in Reply. —^This purchaser is not tenacious of [ 621 ] 
his contract; being anxious only, that he may not be out of 
pocket; but the creditors are in favour of the contract; and 
nave a right to retain it. To consider this question fairly, it 
must be supposed, that the creditors complain. Hughes was 
capable of being the purchaser. He was not a trustee. There 
is a manifest distinedon between a trustee to sell and agents, 
servants, surveyors, &c. A trustee is incapable of purchasing, 
unless for the cestuy que trust, not only upon considerations 
of general policy, but from the nature of the thing. In the 
common case of a trust to sell for the payment of debts, or for 
a distribution among infants, he must continue a trustee for 
those purposes. He cannot dischargee himself by his own a~t. 

In tha^fase it would be absurd to suppose, he coilld sell to 
hj^m. While the estate is in him, his character of trustee 
..--Continues. In point of law therefore it is impossible for him 
to purchase ; and the consideration he gives is not material. 

Bin the case of an agent is very different; and if the transac- 

VoL. VI. 62 
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1802. tion is fair, no advantage taken, and he has given more than 
V^v>J any other man will give, the Court, though looking at it witH 
Kxparte jealous eyes, will not set it aside. The question must always, 
he, whether he has dealt fairly with his employer. The ground 
^ against him must be abuse of confidence. He cannot say, as 
a stranger may, caveant emptor et vendor. 

No concealed knowledge is imputed to this purchase r. 
Every thing was communicated by the assignee. There was 
no possibility of misrepresentation by him and his Solicitor in 
the conversation between them, who residing at a distance 
could know nothing accurately of the property, and the others, 
distinctly acquainted with it. Suppose, the sale to Hughes 
had taken place in the private room, without going to the 
auctii a. It may be prudent, but there is no rule making it 
imperative upon a trustee to sell by auction. In many in¬ 
stances the mode of selling by auction would be mischievous. 
Many people will not buy by auction ; and property frequently 
will produce more by private contract; and even will not sell 
by auction. In this sort of case the question must always turn 
upon the value; and upon the evidence this sale was at a fair 
value. If a great majority of the creditors are in favour ojf 
[ 622 ] the sale, great attention ought to be paid to them; and they 
ought to be permitted to keep it notwithstanding the opposi¬ 
tion of one or two, perhaps very unreasonable, and from ma¬ 
lice. The alleged notice by the assignees was no more than 
refusing at night to perform a contract executed in the morn¬ 
ing. They are the persons now applying. Shall they be 
heard, the creditors not moving? The assignees even took 
no step, till forced on by an application for the abstract. It 
is impossible, that Hughes should not be repaid the money 
expended ; by which alone the property is now of any value to 
the creditors. 

Lord Chancellor. —With respect to the application of the 
separate creditors for a sale ot that property, with which 
Hughes has no concern, the bankruptcy happened so long ago 
as 1793. There seems to have been a speculation upon the 
part of the bankrupts to save the vrreck of their fortune, and 
upon the part of the assignees to promote their own interest; 
and with that view they seen^to have laid aside the law, and 
to have acted just as they thought proper; entering into con¬ 
tracts singular enough in their arrangement. One of the first 
transactions, instead of a sale under the Act of Parliament, 
was a demise of these mills for nineteen years in consideration 
of 16,000/.; one of these lessees being one of the assignees 
under the Commission, was incapable of that character; and 
if aiy benefit has been made by him from that s^uation, it 
will follow, that he must account for it; and if he xgs sus¬ 
tained a loss, he must take the consequence of having doiit ?m 
act the Court cannot approve. The lessees subdivided the pre¬ 
mises at an annual rent; making a profit out of the bankrupt’s 
estate by these transactions. The bankruptcy goes on through 
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^ vast mass of irregular transaction to 1801, and then the 1802. 

' creditors and the bankrupts begin naturally enough to com- Uvx/ 

■ • .nlain, and state, that, as it generally turns out, the manage- Ex parte 

ment of the estate in this way is likely to end ruinously to all Hdbhkb. 
the parties. In Sir George Cokbrooke's case the assignees 
thought proper to husband the estate ; in hopes, that by the Assiirneeof 
event of war or peace it might be brought to a better market ; a bankrupt 
a considerable number of creditors assenting ; but Lord Thur- not justified in 
low said, it was not competent to any body of creditors to 
assent against individual creditors, however few in number ; such’a !Lse" if 
and ordered the estate to be brought to sale forthwith ; and called upon u> 
as was intimated in that * case, I wish to intimate in this, that 
if any individual creditor stated distinctly to this assignee, that yiswerilie any 
he was dissatisfied with his conduct, and called upon him to depreciatinik/ 
execute his trust from time to time, and if the estate sold for r # 623 ] 
2000/.; and might, when the assignee was so called upon, 
have sold for 70001. he would be in the peril of answering the 
difference. 

Upon the other part of the case, I do not impute fraud to 
Hughes., even in the view of this Court: but it is impossible 
to permit him under the circumstances to hold this purchase. 

On the other hand the Court is at liberty to hold him to the 
purchase as against himself. Upon a petition presented by 
Dumbell, the bankrupt, whose interest, it must be remember¬ 
ed, is considered as well as that of his creditors, complaining 
of all this irregular conduct in those, who had the administra¬ 
tion of his estates, and praying a prompt sale of his separate 
estates, the late Lord Chancellor thought, that upon the whole 
it was not adviseable to do what there was ample ground for, 
if adviseable, to remove the assignees; but directed a Re- 

■ cciver to be appointed, to proceed to sell the separate estate, 
and to bring the proceeds into the Bank. This order made in 
April was baffled by delay. No Receiver was appointed for a 
considerable period; and when appointed, he was a person, 
who from connexion with the bankrupt or some of them would 
have done well in declining the office. All parties being bound 
by this order, and having an opportunity of carrying it into 
execution, think it competent to them to have this sale in Au¬ 
gust, before the Lord Chancellor had ceased to sit; when an 
application for the purpose of sanctioning the proceeding might 
have been made; not even making the ordinary condition in 
the terms of the sale, that it should be subject to his appro¬ 
bation. The sale took place under the circumstances now 
stated; Hughes making himself a party in the conversation, 
that was to determine the upset price. He had a considerable 
interest; I agree, his advice would have been very aptly 
and prope^ given, if he had not become a bidder. Persons 
from J^rington attended in the auction room; w4io must 
ly)0^ that he was a considerable creditor; and was advised 
with; and probably knew, that he had been consulted as to the 
terms, upon which it should be put up. 
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1802. The first question is very considerable; whether Hughe/ 
could be permitted to bid. It is not necessary to give an opi- 
Ex parte nion upon that: but I will go the length of saying, it is ex* 
Huohu. tremely difficult to sustain in equity the tide of a person deal* 
LioT* under the circumstances, in which he then stood. If 

Hughes could bid, or the Solicitor tendering the estate to sale, 
or agents for the sale, however constituted, and if the danger 
of that species of transaction is compared with the danger of a 
purchase by a trustee, the Court would overlook a danger far 
more considerable than that, at which it looks with so much 
anxiety. But I do not agree, that this Court goes upon the 
formal principle, that has been stated, as distinguishing the 
case of Hughes ; though that would do at law. It is not how* 
ever necessary to decide upon that: but upon the disobedience 
to the orders of the Lord Chancellor, in support of the au* 
thority of the Court, I must hold, that this sale cannot be per* 
mitted to stand. 

It is a different thing to say, that Hughes should be at liber¬ 
ty to have it rescinded. If the Court thinks proper to hold him 
to it, he has no right to say, he shall not be bound. If no 
money had been laid out in repairs, the proper order wouki 
be for a sale before the Master, and that the estate should be 
put up at the sum of 2010 /.; and if no one should bid above 
that sum, that he should be held to his bargain. That would 
solve the question as to the creditors consenting. The ques* 
tion as to the repairs is of some difficulty ; and on that account 
1 am afraid to go the length of determining, that he should 
not be entitled to the value of the substantial improvements 
made, at the hazard upon a question of considerable doubt of 
doing substantial injustice. Suppose, the assignee, instead of 
mingling himself in the sale, had kept the property; and had 
bond JidCy with an honest view of improving it, expended in 
the repairs of the machinery a considerable sum, which had 
been added to the purchase-money: it would be hard dealing 
not to allow that to the assignee. I am the more disposed to 
think this right, recollecting, that in M*‘Enztds case the House 
of Lords did allow him the value of improvements of all kinds, 
even in the instance of a mansion-house erected, and planta¬ 
tions of shrubs, &c. 

The proper order therefore upon these petitions will be a 
reference to Ae Master to inquire, what sum of money 
[ 625 ] Hughes has laid out bond fide in substantial improvements of 
the property; and that the estate shall be sold before the 
Master; and one condition of the sale shall be, that it shall be 
put up at a price constituted by the sum of 2010/. and the 
amount of the sum so laid out upon substantial improvements; 
that if it sells for more, Hughes shall be paid ou^<ff the pro¬ 
duce thb amount of the substantial improvements.^^eclare, 
if no one bids beyond that amount, that in that case it i's'^lfor 
die interest of all the creditors and the bankrupt, that Hughes 
shall be held to his purchase. Direct the other property Uke- 
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.wise to be sold before the Master; and reserve the costs of 
all these proceedings j with liberty for any of the parties to 
. ^pply after the sale. 

The result of the account was, that Hughes had expended 
upwards of 6000 /. in repairs and improvements. The pre¬ 
mises were accordingly put up before the Master at the aggre¬ 
gate sum, above 8000 /. No one advanced upon it. Hughes 
was therefore held to his purchase ; and upen the 21st of De- 
rembery 1801 , the Master’s Report was confirmed upon pe¬ 
tition, faj 

faj See Ex parte Lacey, and Jdster v. JAsler, the two next cases. 
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.Ex parte 
HtTRHBS. 
Ex parte 

Lioh. 


Ex parte LACEY. Feb. 3. 5. 

THE subject of this petition was strong charges of mis- As to a pur- 
conduct by assignees under a Commission of Bankruptcy exe- the trust 
ciited in the country; one of whom was a banker; into whose property the 
'hank the money was paid. Another of the assignees was him- rule is,'that it 
self the purchaser * of part of the bankrupt’s estate, sold under 
the Commission; and he also purchased from some of the crrcumsiance^ 
creditors their dividends. The estates in question, consisting unlessihecon- 
of three lots, were twice put up to sale. At the first sale the ap- 
assignee was the purchaser at 420/. : another person, bidding f^rX tc?hl^ 
bona JidCy having gone to 415/. The assignee having them again beendisaolved, 
put up some time afterwards was at the subsequent sale again (a transaction, 
the purchaser at 375/. The Solicitor for the Commission ap- viewed 
peared at the sale bidding for the assignee. lovisy^fVomUie 

Mr. Romilly.^ in support of the Petition. ^ opportunity o€ 

Mr. Richards.^ and Mr. Stratford., for the Assignees, said, per- acquiring 
sons were mi.,led by the rule, as laid down in v. 

Lawrence ; (a) not, that a trustee cannot buy from the Cwfuy 
yue trust ; but, that he, who undertakes to act for another in sent. Kut as 
any matter, shall not in the same matter act for himself; and affsjnst him it 
therefore a trustee to sell shall not gain any advantage by be- if more*cannrt 
ing himself the person to buy. be obtained. 

The rule ap- 

iorc/C hancellor.—^T he rule I take to be this; not, that 
a trustee cannot buy from his Cestuy que trust, but that he shall most strictly 

not buy from himself. If a trustee will so deal with his Cestuy tu assignee* 

in bankniptcjr 

from their great power. (1) In this instance, that of an assigpiee, another sale was directed: 
the premises to be put up at the price he gave; and if no more bid, his purchase to stand. A* 
he had bought them in at a former sale at a higher price, when there was another bidder to a 
greater an^unt than the final purchase. Query, how tlie assignee is to be charged as to that 
difierepiiC. 

A^gnee of a bankrupt ptircliasing dividends is a trustee tor the creditors or bankrupt 
^'according to the circumstances. 

A banker receiving the money under a bankruptcy ought not to be an assignee. 

r«J dlitte, vol. iii. 740. Lee page 750. 

_ - - — _ _ _ ■ - -- -- 

{ (1) Sec the note to Wlachote v. JAtwrence, ante, vol. iii. p. 740.J 

[ *=626 ] 
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1802. que trusty that the amount of the transaction shakes off the obli- 
gation, that attaches upon him as trustee, then he may buy. If 
J2r parte that case is rightly understood, it cannot lead to much mistake. 

Lacst. The true interpretation of what is there reported does not brealt 

in upon the Law as to trustees. The rule is this. A trustee, 
who is intrusted to sell and manage for others, undertakes in 
the same moment, in which he becomes a trustee, not to ma> 
nage for the benefit and advantage of himself. It does not pre¬ 
clude a new contract with those, who have intrusted him. It 
does not preclude him from bargaining, that he will no longer 
act as a trustee. The Cestuy que trusts may by a new contract 
dismiss him from that character: but even then that transac¬ 
tion, by which they dismiss him, must according to the rules 
of this Court be watched with infinite and the most guarded jea¬ 
lousy ; and for this reason: that the Law supposes him to have 
acquired all the knowledge a trustee may acquire; which may 
be very useful to him; but the communication of which to 
[ 62r ] the Cestuy que trust the Court can never be sure he has made, 
when entering into the new contract, by which he is discharged. 

I disavow that interpretation of Lord Rosslyt^s doctrine, that 
the trustee must make advantage. I say, whether he makes- 
advantage, or not, if the connexion does not satisfactorily ap¬ 
pear to have been dissolved, it is in the choice of the Cestuy 
que trusts, whether they will take back the property, or not; if 
the trustee has made no advantage. It is founded upon this ; 
that though you may see in a particular case, that he has not 
made advantage, it is utterly impossible to examine upon sa¬ 
tisfactory evidence in the power of the Court, by which I 
mean, in the power of the parties, in ninety-nine cases out of 
an hundred, whether he has made advantage, or not. Suppose, 
a trustee buys any estate; and by the knowledge acquired in 
that character discovers a valuable coal-mine under it; and 
locking that up in his own breast enters into a contract with 
the Cestuy que trust : if he chooses to deny it, how can the 
Court try that against that denial? The probability is, that a 
trustee, who has once conceived such a puroose, will never 
disclose it \ and the Cestuy que trust will be eilectually defraud¬ 
ed. In the case of Fox v. Mackreth, (a) 50 much referred to 
upon this subject, and now become a leading authority, in 
which I have now Lord Thurlgw^s own author!^ for saying, 
he went upon a clear mistake in dissolving the Injunction, it 
was never contended, that if Fox in a transaction clear of sus¬ 
picion, but which, as I have stated, must be looked at with the 
most attentive jealousy, had discharged Mackreth from the 
office of trustee, he would not have been able to hold the pur¬ 
chase. Why ? Because being no longer a trustee he was not 
under an obligation not to purchase. But we contemi^d, that 
it was not ih the power of Fox to dismiss him; that th^ trust 
was accepted under an express undertaking to the friends "Siv 
Fox, that the trustee should not be dismissed without their 


f 2 Bra. C. C. 400. 
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privity; that Fox himself had too much imbecility of mind as 1802, 
to these transactions; and we contended, that between the v,/vxi 
dates of Mackreth^s taking upon himself the character of trus- Ex pane 
" lee and purchasing he had acquired a knowledge of the value l^cn. 
of the estate by sending down a surveyor at the expense of the 
Cestuy que trust t which was not communicated to the Cestuy 
ipit trust even at the moment of the supposed dissolution of the 
relation between them; and under those circumstances we [ 628 ] 
contended, that Mackreth remained a trustee. This was the 
principle, upon which the cause was decided. Either that 
cause ought to have been decided in favour of Mackreth^ or 
this Court originally, and the House of Lords finally, were 
right in refusing an issue to try, whether the estate was of the 
v^ue Mackreth gave or of a greater value at that time. Upon 
this principle that was an immaterial fact; for, if the original 
transaction was right, it was of no consequence, at what price 
he sold it afterwards; if the original transaction was wrong, 

Mackreth not having discharged himself from the character of 
trustee, if an advantage was gained by the most fortuitous cir¬ 
cumstance, still it was gained for the benefit of the Ceatuy que 
trusty not of the trustee. 

Upon these principles it is perfectly clear, that an assignee 
under a Commission of Bankruptcy, a trustee to sell for the 
benefit of the creditors and of the bankrupt, cannot buy for his 
own benefit. In Whelpdale v. Cookson^(a) I understand, Lord 
Hardwickc did confirm the sale, in case the majority of the 
creditors interested should not dissent. With all humility I 
doubt the authority of that case ; for if the trustee is a trustee 
for all the creditors, he is a trustee for them all in the article 
of selling to others; and if the jealousy of the Court arises 
from the difficulty of a Cestuy duly informing himself, 

what is most or least for his advantage, I have considerable 
doubt, whether the majority in that article can bind the mino¬ 
rity. That que-tion does not arise upon the state of facts in 
this case. 

As to the purchase of the debts by the assignee, as assignees 
cannot buy the estate of the bankrupt, so also they cannot for 
their own benefit buy an interest in the bankrupt’s estate; be¬ 
cause they are trustees for the creditors. In that respect diere Exeentor 
is no difference between assignees and executors ; who cannot '’"y5**® 
for their own benefit buy the debts of the creditors. I do not o^i baLfiu 
say, there may not be cases of that kind, in which in a moral 
view the transaction between the executor and the creditor may 
not be blameable : but the Court must act upon general prin¬ 
ciples. Consider the prodigious power of assignees, connected 
with Solicitors under the Commission, and bankers, receiving [ 629 ] 
the money,’ over the creditors and the bankrupt. Unless the 
policy of the Law makes it impossible for them to dtvany th.ng 
for their own benefit, it is impossible to see, in what cases the 


—/"“J 1 stated f.’om the Re£fi8tei’’s Book, ante, vol. v. 68?, in CampbeU r. 
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1802. transaction is morally right. But it is enough to say, the as* 
signee was a trustee for the benefit of those entitled to th£ in.» 

Bxparte terest in the residue. He must buy for them, and not for him- 
self. Therefore as to the debts bought this assignee must be a 
trustee either for the creditors or for the bankrupt; for which 
upon the circumstances is doubtful yet. If persons, who are 
trustees to sell an estate, are there professedly as bidders to 
buy, that is a discouragement to others to bid. The persons 
present seeing the seller there to bid for the estate to or above 
Its value do not like to enter into that competition. It is the 
duty of the Solicitor to the Commission in point of Law to 
insist, that the assignee should make the utmost value. In this 
case the Solicitor had two interests, drawing him different 
ways. Lord Kenyon in Twining v. Mortice (a) bought the sale 
migh. be prejudiced by the mere circumstance, that the agent 
for the vendor appeared as a bidder. That is going a great 
way: but it shows, that the Court is in the habit at least of 
strictly regarding such a circumstance. It may be a material 
prejudice, even if he says, he bought it in. For instance, in 
KirtorCa case lately 23,000/. was hona fide bid, and the estate 
was bought in by the agent for the vendor. Afterwards there 
was another sale in the Master's office ; and the consequence 
of that circumstance, deterring others from bidding, was, that 
the estate finally sold for 7000/. a depreciation contrary to all ex¬ 
perience. So this very estate, sold before to this assignee for 420/. 
at that sale produced a real bidder at 415/. ; but being bought in 
was afterwards sold again to the same assignee for 375/. He can¬ 
not hold that purchase: but I am called upon to charge him with 
the sum of 420/, Upon th,.t I have great hesitation as to what 
I ought to do; not being sure, what will be the effect of the 
precedent. Suppose, instead of this small difference, it had 
been the case of an estate with a coal-mine, as it was in Kir- 
ton's case, and the unauthorized biddings of the assignees had 
occasioned such a loss as there was in that instance, I ought 
to consider long, whether tl»at loss should fall upon the credi¬ 
tors. I wish to consider further upon the part of the case ; 

[ 630 ] as, though the value is small in this instance, it is of great 
importance as a precedent. I wish assignees to understand 
from this, that they are not to buy in without the privity of 
the creditors at least; admitting, that this assignee in buy¬ 
ing acted honestly, meaning to act for the benefit of the cre¬ 
ditors and fairly. As to the particular desire of the bankrupt, 
I admit, they are to have considerable regard to the desire of 
the banWupt: but that is not to be carried too far; and this 
distinction must be attended to; whether it is for his own be¬ 
nefit, or honestly intended for the benefit of his creditors; 
in which latter case it may have considerable weight. 

With respect to the purchase of these three lots I shall hold 
him to the purchase as against himself, but not in his favour. 
1 shsdl therefore make the same order, that I made in anothet 
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bankril^tcy \{a) that an account shall be uken of the rents and 
' froffts from the time of the purchase ; that these lots shall be 
sold again; being put up at the sum of 375/.; if any one bids 
ihore, the assignee shall not have them; and if not, he shall 
take them ; reserving my opinion upon the question, how he 
is to be charged as to the difference in the amount of the two 
sales; and declaring him a trustee as to the dividends pur¬ 
chased ; being clearly of opinion, that an assignee cannot un¬ 
der any circumstances buy a debt for his own benefit, {h) 

Upon thither circumstances appearing in this petition the [ 631 ] 
Lord GhiSiicellor alluded to the case {a) from^ Worcester^ and 
another from Bristol; observing, that the mischief is enor¬ 
mous ; and .jome means must be found to prevent bankers 
from having concern with the legal part of the execution of a 
Commission of Bankruptcy. 

faj Ex parte Hughes ; Ex parte Lyon ; the prececlinfy case. See IJster v. 

JjisttT, the following msc. See also Ex parte Reynolds, ante, vol. 707. 

fh) Other cases of the same nature, that occurred about this time. Ex 
parte 'I'aniier, Ex parte .’tttwood, and (heen v. Fortlkes, received the samedeter- 
nijnation : The Lord Chancellor repeating these principles; and declaring the 
general rule, that no Inislec shall buy the trust property, until he strips him¬ 
self of that character, or by muversal consent has acquired a ground for be¬ 
coming the purchaser; and tliat the rule is to be more peculiarly applied with 
;inrelenting jealous}' in the case of an assignee of a bankrupt; adding, that it 
must be understood, that, whenever assignees purchase, tliey must expect an 
inquiry into tlie circumstances. 

Oweiiv Foulkea was vipun a purchase by the Solicitor in the cause, a bill by 
creditors; the purchase perfectly fair; the Solicitor bidding openly in the 
presence of very respectable persons concerned for mortgagees and creditors; 
and declaring, it was for himself; the sale at that time also being iiecessaiy; 
blit the general rule prcv:kiled. 

The Lord Ch.incellor observed upon Jtf'Enzie's case, that the course of sale 
" under an order of the Court of Session in Scotland is this. They set a value 
upon the property; which they call the upset price; which is obtained by a 
person, called a common agent; who by evidence procures all the informa¬ 
tion he can; upon hicli a judgment is formed as to the real value. In 
M'Enzie's case the ground, upon which the House of Lords after a great nuin- 
ber of years set aside a purchase by the agent, was, that he, who was to in¬ 
struct the Court how to sell, should not buy under the authority of the Court. 

His Lordsliip added, that he always thought what Lord Thurlow said waa 
very wise; that there is no case, in which it is useful upon general principles, 
that the same Solicitor should be employed on all sides : in many cases it is a 
great saving of expense certainly; but where property is to be brought to s^e, 
to pay creditors, &a great mischief is occasioned by it, 
p. 631. ijr parte Edwards, ante, 3* 
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chase of trust 
property by 
the trustees on 
their own ac¬ 
count, that at 
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which the 
trustees pur¬ 
chased: wlio, 
if there is no 
advance, shall 
be held to 
their pur¬ 
chase. 

[ *632 ] 


LISTER V. LISTER. 

THE subject of diis bill was a purchase by trustees for in* 
fants of some lots, part of the trust property. The sale was 
by auction. The trustees bid on their own account; and were 
declared the purchasers. The bill prayed, that the sales may 
be declared void; and that the estate may be resold. 

The trustees by their answer insisted, that they had given 
the best price for the lots they purchased, that could be 
obtained. • ■ 

Mr. Richards., and Mr. Johnson., for the Plaintiffs., referred 
to the late cases fa j before the Lord Chancellor; in all which 
his Lordship took the same course, as a general rule ; that the 
estate should be put up again at the price, at which the trus¬ 
tee purchased; and if no more was bid, he should be held to 
his purchase. 

* Mr. Cox, for the Defendants. —^There ought to be an inquir\% 
whether the lots were sold fairly and at the utmost value. It 
certaii !y must now be admitted, that they cannot hold a bene¬ 
ficial purchase: but they may hold it, if no better price could 
be got at the time. The reason of the resistance is, that in 
consequence of this sale the estate has been much benefited 
by paying off mortgages and bonds, carrying interest at 5 per 
cent. No fraud is proved. It would be a strong thing in such 
a case to hold, that the estate should keep the benefit arising 
from paying off these debts, and then undo the transaction 
from the beginning. 

3Ir. Richards, in Reply. —Some expressions in Lord Rosslyn*s 
judgment in Whichcote v. Lawrence (a) led to some doubt as 
to the universality of the rule. But in Ex parte Lacey (b) the 
Lord Chancellor said, that part of the case was misunderstood 
by us; and upon looking into the words accurately I think so. 
In Campbell Walker {c) the rule is laid down by Lord Al~ 
vanley, that a trustee purchasing the trust property is liable to 
have the purchase set aside, if in any reasonable time the 
Cestuy que trust chooses to say, he is not satisfied with it. In 
a subsequent case, before the Court of Exchequer, a case of 
creditors, the bill was delayed twelve years; but the Court 
made the decree; holding, t^at the laches could not apply to 
a body of creditors. In all the late cases the Lord Chancellor 
took the same course, as a general rule, in opposition to 
Whelpdale v. Cookson.{d) 

The Master of the Rolls. —Such an inquiry as is prayed by 
the defendants was never directed. The Court has never gone 

r 

See Ex parte Hugjtea, Ex parte Lyon, Ex parte Laeey, ante, 617.625. 

Ca) p. 632. ^nte,vQl. iii. 740. See page 750. ^5J The preceding case. 

Ccj Ante, vol. v. 678. 

C>0 ^ Stated from the Register’s Book, ante, 682, in CampbpS v. 
Walker, 
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S 9 s/ar*by implication to countenance the transaction. The 
Ve^ circumstance, that the lot is knocked down to the trus¬ 
tees, proves, that no better price could be got at the time. 
That therefore, if it is to prevail, would make every sale to a 
trustee good. 

. The rule is a rule of general policy, to prevent the possibi¬ 
lity of fraud and abuse; for it may not always be possible to 
know whether the property was undersold. 1 was not aware, 
that the Lord Chancellor had laid down a ge.ieral rule as to 
the terms; that the property should be set up again at the risk 
of the trustee. It is a very important consideration, whether 
'th^^^'^he taken as a general rule. If it is, I must ad¬ 
here to it: but if it turns upon special circumstances, I see no 
special circumstances in this case. These lots must be re¬ 
sold at all events. The only question is, whether they shall 
be put up at the price, at which the trustees purchased. 

The ca\ise having stood over, the Master of the Rolls said, 
he had mentioned it to the Lord Chancellor; and his Lord- 
ship said, he meant to lay down a general rule ; and under¬ 
stood, it had been so established in Lord Thurlow's time. 

The decree was therefore made in conformity to the pre¬ 
ceding cases. 


1602. 
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Feb. 8. 


BY the custom of the manor of Broadwas and Doddmham, An estate 
in the county of Worcester., the estates situate within die manor 
are held of the lords by copy of Court Roll; and according to according to ’ 
the custom are granted by copies of Court Roll for two lives the custom of 
in possession and two in reversion upon trust for the persons ihe manor, but 
beneficially interested: and are deviseable by the persons *distri. 
beneficially interested without any surrender to the use of the butable as per- 
will; but in case of intestacy are not descendible to the heirs : sonal estate, 
but are distributable as personal estate; and on the death of 
any life and surrender of the other Uves then in being and fermg^from co¬ 
payment of the customary fines, the lords of the manor have pyhoid, passed 
made new grants * by copies o{ Court Roll for two lives in pos- under a resi. 
session and two in reversion for the benefit of the persons bequest 
benencially interested. ^ estate, not 

At a Court Baron, held for the said manor on the 23d of with copyhold 
October^ 1775, Gregory Watkins., a customary tenant of the estates “"^er 
manor, being then the only life in possession, surrendered; 
and Josiah Lea and Thomas Smith surrendered the reversion hold and copy, 
of the same estates; and the lords of the manor granted U/ the hoidmes- 
said Gregory Watkins and to die smd Josiah Lea^ ^n trust foi* 

Gregory Watkins, to surrender, when by him, his executors, in 
administrators, or assigns, required, the said premises j to settlement, 

hold the same unto Gregory Watkins and Josiah Lea upon “po" the 

• * ^ whole will and 

the circumstances. 

[ * 634 ] 
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trust as aforesaid for the term of their lives and the life of the 
longest liver successively according to the custom of the ma¬ 
nor ; and Gregory Watkins gave to the lords certain fines; and 
was admitted tenant: and at the same Court the lords granted 
to Thomas Smith and John Smithy in trust for Gregory Watkins^ 
to surrender, when by him, his executors, administrators, or 
assigns, required, the reversion of the same premises; to hold 
upon trust as aforesaid for the term of their lives and the 
longer liver successively according to the custom, immedi¬ 
ately after the decease, surrender, or forfeiture, of Watkins 
and Lea; and Watkins gave other fines on that occasion. 

Gregory Watkins being so seised, and being also st'.^s^ in 
fee simple of freehold estates in the counties of Worcester^' 
Staffor \ and Somerset, and of copyhold estates of inheritance 
in tne county of Stafford, and a small copyhold estate of in¬ 
heritance in the manor of Hagley in the county of Worcester, 
and possessed of leasehold and personal estates, and having 
duly surrendered all his copyhold estates of inheritance, ex¬ 
cept the said estate within the manor of Hagley, to the use of 
his will, by his will, dated the 31st of October, 1787, and 
duly executed to pass real estates, directed, that all his debts, 
should be fully paid j and subject thereto, after giving seve¬ 
ral annuities and legacies, gave to Joseph Lea and Gregory 
Watkins 100/. a-piece, to be paid at the end of twelve months 
after his decease, if they were then capable to give a release, 
or otherwise, when they should become capable thereof; to 
the payment of all which legacies and annuities he subjected 
as well his personal as re.J estates, if his personal estate 
should be insufficient to discharge the same. He gave and 
devised to his kinsman John Watkins all and singular his free¬ 
hold and copyhold messuages, lands, tenements, and here¬ 
ditaments, whatsoever, situate in the several counties of Wor~ 
cester, Stafford, and Somerset, or elsewhere within the king¬ 
dom of Great Britain; to hold to him and his assigns for the 
term of his natural life without impeachment of waste; re¬ 
mainder to trustees to preserve contingent remainders; re¬ 
mainder to the first and other sons of John Watkins in tail 
male; with several remainders over in the same manner in 
strict settlement, and the ultimate limitation to the right heirs 
and assigns of the testator for over. 

The testator then, after giving several specific legacies to 
William and Josiah Lea, gave the several sums of 100/. and 
50/. upon trust to pay the former sum to the Treasurer or the 
Governors of the Worcester Infirmary and the latter to the 
Treasurer of the Charity School in Kidderminster; which said 
sums of 100/. and 50/. he thereby charged upon his personal 
estate, an^ willed the same to be paid thereout, and applied 
towards carrying on the charitable designs of the said socie¬ 
ties ; and he gave and bequeathed all the rest, residue, and 
remainder of his personal estate and effects whatsoever after 
payment of his just debts, legacies, and funeral expenses, to 
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W»Mam and Josiah Lea, share and share alike; and he ap¬ 
pointed them executors. 

The testator died in 1789. The bill was filed by yohn Wat- 
iins, the first devisee for life, claiming under the will, and 
particularly praying, that the grants of the copyhold estates, 
within the manors of Broadwas and Doddenham, might be de¬ 
clared to have been in trust for the benefit of the plaintiff, and 
the other persons entitled to the freehold and copyhold estates 
under the will; which was the only question. 

The defendants, the residuary legatees, by their answer 
suggested»/hat when a feme covert becomes beneficially in- 
tetf ®itu^n such copyhold premises, the husband may sell the 
same without the concurrence of the wife, unless she happens 
to be one of the persons, for whose lives the said premises are 
granted; and that, although such premises are held by copy 
of Court Roll, yet the persons beneficially interested therein 
may dispose of such interest by deed, and without any surren¬ 
der in Court. 

Mr. Mansfield, Mr. Alexander, Mr. Romtlly, and Mr. Horne,, 
for the Plaintiff: and Mr. Richards, for a Defendant in the 
eame interest. —These estates, notwithstanding the peculiarities 
of their tenure, are clearly copyhold ; passing by surrender, 
though it is supposed not usual to surrender them; and held 
by copy of Court Roll, according to the custom of the manor. 
The testator devises all his copyhold estates. There is no 
doubt, that under a devise of all the devisor’s freehold estates, 
or a general devise of lands, &c. an estate held for lives would 
pass { and why should not copyhold estates so held pass under 
a general devise of copyhold estates ? This is not like the 
cases, in which it has been contended, that leaseholds for 
years would pass under a general devise of all lands, &c. 
Here certainly is a variety of limitations, which properly ap¬ 
ply only to estates of inheritance: but that is not an uncommon 
circumstance : testators not adverting to it. There are many 
cases of leasehold estates, in consequence of clear unequivocal 
words, coupled with real estates for the purpose of being car¬ 
ried on as far as the rules of Law and Equity will permit, not¬ 
withstanding words of limitation not strictly applicable to 
such estates. This is as like a perpetual estate as can be, 
from the number of lives and the habit of renewal. The cir¬ 
cumstance, that the charitable legacies are charged upon the 
personal estate, shows, that the testator considered this as real 
estate. The residue of the personal estate, given to the Leas, 
must be such personal estate as he had charged with those 
legacies ; that could not be charged upon real estate; and 
which therefore must not be taken to be included. The de¬ 
fendants must contend, that this estate, though held by copy 
of Court Roll according to the custom, is not copyhold, mere¬ 
ly because in case of intestacy it is distributable as personal es¬ 
tate. An estate held for lives, though by the Act faj distri- 
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butable as personal estate, does not on that account lose its 
description. This is a mere question of intention. The case ' 
of Jiose V. Burtlet^(b) aaid diose, which have followed it, will 
be relied on, from the circumstance, that the limitations are’ 
inapplicable. But this testator has devised a great number of 
real estates, freehold and copyhold, not distinguishing any of 
them; meaning the limitations therefore to apply to those 
estates only, to which they are applicable. But it has been 
decided, that this circumstance alone will not do: Addis v. 
Clement^ (a) Lane v. Lord Stanhope, (b) This estate is always 
renewable; like that in Addis v. Clement. Though .there never 
has been a decision against Rose v. Bartlet.^ the Court.. >f-late' 
have not been disposed to favour it: Lowther v. Caoendish^lcJ 
Turner v. Busier; {d)\xL both of which Rose v. Bartlet was not 
treated with much respect. The Attorney~General v. An¬ 
drews (e) is very applicable. This testator had no copyhold 
estate in Worcestershire that could pass by the will, except 
this: the only other copyhold he had in that County not being 
surrendered to the use of the will. The defendants attempt 
to take under this will, not as customary heirs; insisting, that 
the testator intended to give his copyhold estate by a beques^ 
of his personal estate, not by the devise of his copyhold 
estate. 

Mr. Lloyd., and Mr. Cox^ for the Defendants., the Residuary 
Legatees. —^This case was fully argued before the late Lord 
Chancellor; who considered it so doubtful, that he never came 
to a conclusion upon it. This estate is nominally copyhold : 
but substantially it is only a freehold lease to a person, his 
executors, administrators and assigns, for the lives of others. 
It has no quality applicable to copyhold estate. It is liable to 
debts; and passes without surrender; and has never been the 
subject of Recovery. If a man is possessed in right of his wife, 
it passes by the husband’s conveyance without any examination 
of the wife. The expression of the trust is to surrender, when 
by him, his executors, administrators, or assigns, required. 
The legal estate could not pass to the tenant for life ; but must 
remain in the trustees. In Addis v. Clement and Turner v. Bus¬ 
ier the estate was occupied with others; and the latter was 
upon a demise of tithes out of that very estate. Lord Rosslyn 
threw ou t an opinion, that Addis v. Clement might be right upon 
that ground ; that the estates had been occupied together; an 
inference arising from that sort of union, that the testator might 
have intended them to go together. This case does not afford 
the least circumstance of that kind. These estates were never 
occupied with the copyholds of inheritance or the freehold. 
There is no contiguity, and no reason to imagine, he meant 
these estates to be enjoyed together. The limitations are per¬ 
fectly inapplicable. If a son of the tenant for life should live 
an instant, his father would take this estate absolutely as his 

Cb) Cro. Char. 293. fa ) 2 P. Witt. 456. fb) p. 637. 66 Term Rep. 315. 

^'cj .imb. 356. CdJ 1 Bro. C. C.7S. (c) I IV«. 225. ■ 
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ti^mmistrator: it never could go with the estates of inheri- 
' tairce ; and the will would be disappointed. The last liinita< 
tion in this will is to the right heirs of the testator. That 
Srould be the old interest of the testator in so much of the 
property as is undisposed of; and that would not have gone 
to the heir: this property being limited to him and his execu* 
tors. The argument is fair, that, where he meant a strict set¬ 
tlement, he meant those capable of being so limited: but as to 
the personal property an absolute gift was intended, and no 
limitation. If this had been a leasehold estate, and the devise 
general of jail lands, &c. the same argument would have ap- 
• p]^i?^nd according to the last case, Thompson v. Lawhy^ (a) 
which seems full as well considered as any of the others, it 
would have gone into the personal estate. That would do no 
violence to the intention. The words are sufficiently satisfied. 
Upon such an estate as this it is absurd to speak of impeach¬ 
ment of waste, trusts to preserve contingent remainders, &c. 
The will is satisfied by his having freehold estates in one 
County, and copyhold in another: copyhold of inheritance, 
which may be supposed intended to pass. It has always been 
.held a considerable argument, that the copyhold estate was 
surrendered to the use of the will. The Attorney-General v. 
Andrews is not applicable; amounting only to this, that the 
Court would get rid of the want of surrender in the case of a 
younger child. Rose v. Bartlet^ and all the other cases, contained 
words that looked like an intention to pass all the testator had« 
but the limitations being inapplicable, the Court thought, it 
could not be intended, if there was sufficient to satisfy the will 
without that estate. This will has nothing more special in it 
showing an intention to pass this, than the wills in Thomp¬ 
son V. Lmvley and Shejffield v. Lord Mulgrave. (h) Here is copy- 
hold estate, in its nature deviseable, and which he has shown 
he meant to di vise ; having surrendered it to the use of his 
will. This is a copyhold estate, but of a personal nature. The 
strong ground is, that the limitations are wholly inapplicable, 
an argument upon which Sheffield v. Lord Mulgjceoe^ Doe v. 
Buckner^ (a) and many other cases turned; admitting, that 
the estate might pass under circumstances. Another head of 
cases has been treated in the same manner; upon the question, 
whether under the general v&ords “ all my estate,” an estate 
held by the testator as a bare trustee passed, {b) The late Lord 
Chancellor looked at the limitations; and where the subject 
was real estate, hampered with limitations, which could not 
be supposed applicable to a trust estate, held, that it could 
not be included; and that seems also to be Lord Alvanley\s 
opinion, (c) 


CaJ Ante, vol. v. 476. 2 Bat. and PvL 303. • 

CbJ Ante, vol. ii. 526. 5 Term Rep. 371. 
f'oj p. 639. 6 Term Rep. 610. 

Rx parte RretteU, atif, 571. The Attor?iej/~€reneral ▼. BuUer, ante,'VtA.\. 
339, and the references. 

J The Duke of Leeds v. J^unday, ante, vol. iii. 348, and the note, ante, 
vol. V.341, to IVie Attomeif-Genei'al y. Butler. 
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1802. Mr. Mansfield^ in Reply. —This testator meaning to gi?.*»i 
every copyhold estate he had in any part of the kingdom cobid 
Watkinb not have used words more appropriate. The argument, that 
^ the limitations are inapplicable, a circumstance common in¬ 
dispositions of freehold and leasehold estates, is too slight to 
defeat the general intention, expressed in the plainest words. 
What reason could he have as to the charitable legacies, but 
that he knew, they could not be charged on his real estate \ 
Rose V. Bartlet, Thompson v. Lawley., and the other cases of 
that class, do not apply here. It is very different to decide, 
that a general devise of all lands, with a description appli¬ 
cable to estates of inheritance, will not include lea^^o}^ 
estates, and that a devise of all and singular his copyhold 
estates vill not include copyhold estates. Land and leasehold 
are frequently contradistinguished in the western part of the 
kingdom. When the case of Shefield V. Lord Mulgroeoe came 
back, considerable doubt was entertained as to the decision of 
the Court of King’s Bench ; and Lord Rosslyn would not act 
upon it. Certainly there was something very particular in that 
case with regard to the renewal of the lease, directed only in 
a particular event. The decision at law went merely upon, 
this; that the particular direction as to the renewal might be 
what was meant by the words “ hereinafter mentioned and 
[ 640 ] devised.” In this case there is no one circumstance against 
the plaintiff, except the limitations; and there is nothing to 
restrain the general words. The words cannot be satisfied by 
the copyhold estates in other Counties, if any one copyhold in 
any County is left out; anr’. there are none in Worcestershire 
that pass by the will. 

Lord Chancellor. —If I had been aware of the nature of 
this case, I would have taken a mode of having it decided, that 
would in effect have given me the opinion of a Court of Law. 

I have been struggling to frame a case: but it is infinitely dif¬ 
ficult to do that. If I had been aware of that difficulty, I 
would have desired the assistance of some of the Judges; and 
am still disposed to take that method; for this is a case of 
considerable difficulty and consequence ; and if it involves the 
consideration of Rose v. Bartlet, Thompson v. Lawley., and the 
other cases upon that subject, it is peculiarly fit, that it should 
be argued with that assistance. My own opinion upon the 
principles, that ought to regulate the Court with regard to 
those cases, I formed with great labour; and came to this 
conclusion; that Rose v. Bartlet afforded a clear, intelligible, 
rule, by which you might judge; applying a doctrine of law^ 
familiar and easily understood, as to legal instruments. It is 
impossible to deny, that Lord Hardwicke in Chapman v. 
Hart^ (a) and Knotsford v. Gardiner.^ (b) held, that Rose v. Bart^ 
let was sacred; that it was not to be touched; and he nmst 
have been informed of Addis v. Clement^ before his immediate 


faj 1 Vea. 271. 


fi,J2Jtk.4S0. 



Gases in Ghancert. 


640 


predecessor: but he held that rule clear doctrine, a landmark 1802. 
in tiie law. If any fault is to be found in what he says, it is 
a fault on the other side; that perhaps according to the note Watkcts 
• hp carries his idea further than a strict attention to the rule 
could justify. 

As to Lowther v. Cavendish^ it is difficult to believe Lord 
Northington said what is reported. He was a great lawyer, and 
very firm in delivering his opinion; and if he dissented from 
JRose V. Bartlet^ I rather think, he would in a firm and manly 
way have denied that case to be law, rather than have thrown 
out such an observation. With respect to Lane v. Lord Stan- 
tlie general rule is understood to be according to 
Bartlet^ and a question arises as to an exception out of [ 641 ] 
that rule, there will be a difference of opinion upon the inten¬ 
tion arising from the circumstances; as those circumstances 
operate upon different minds. But there is no great mischief 
in that: so long as the general rule is acknowledged, and the 
difference arises only from the views of different minds, con¬ 
struing the same circumstances. As to what Lord Kenyon 
says ('a) in that case upon Pistol v. Piccardsony(b) supposing, 
that Lord Mansfield's opinion would have been different if 
Addis v. Clement had been adverted to, I am not quite sure of 
that. In that case 1 should not have followed Addis v. Clements 
Some of the distinctions in that case appear to me not only 
not solid, but incapable of being reconciled to legal doctrine. 

I am also of opinion, that, instead of struggling by little cir¬ 
cumstances to take cases out of a general rule, it is more whole¬ 
some to struggle not to let little circumstances prevent the ap¬ 
plication of the general rule. There is hardly one of those 
cases, in which it is not said, that the general intention was to 
make the leasehold estate go with the real estate as far as by 
the rules of Law and Equity it can. Such an intention is very 
familiar in fact:(6'j but no conveyancer would have attempted 
to execute such intention in the way from which, in any of 
those cases, that imputed intention has been held a ground for 
passing the leasehold estate. The mode of doing it is plain: 
cither by very special limitations as to the leasehold estate, as 
there were in Pelham v. Gregory ;(d) technical limitations, to 
prevent it from vesting, and to carry it as far as the rules of 
Law and Equity will admit; or, if general words are preferred, 
you state, that it shall go as Ibng as the rules of Law and 
Equity will permit it to be enjoyed with real estate: that is, 
nearly till a Recovery can be suffered: viz. till the age of 
twenty-one of the tenant in tail. Then the rule of Law will 
not let it go further: whereas the other will go, till a Recovery 
is suffered.^ In all these cases that intention might have been 
frustrated immediately after the testator’s death; as where 
the limitation is to the father for life, with remainder to the son 

CaJ 6 Term Hep. 353. 

C^) Stated 2 P. 459, in Mr. Cox's note to Addis v. Clement. 

CeJ The Ihtke of JVevfcastle v. The Countess of Idncolny ante, vol. iii. 387. 

C’dJ SBro.P.CAoS. 

VOL.VI. 64 
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1802. in tail j and a son had lived a minute: the whole elFect would tej- 

that the father would have taken the whole leasehold estate/ 
Watkixs * I never could see the policy of taking cases out of a general 
rule of Law, which all may understand, upon the ground of 
r # r 4,9 1 *"*®”**°^ which the testator has taken no one of the ordinary 
L J means to express. This case will not turn upon that. The 

circumstance, that the limitations are inapplicable, is veiy 
strong for inferring the intention, if the words leave it ambi¬ 
guous whether leasehold estates are meant, or not; but if the 
testator has expressly said, he meant leasehold estate, how¬ 
ever ignorantly, idly, or ineffectually, he has described the 
subject, it is in vain to resort to that circumstance ; fcr {j^ou 
cannot strike out the description. There are frequent instances, 
both o' deeds and wills, in which leasehold estates are given 
and settled with freehold estates; sometimes even a lease for 
ten years; with all these limitations in strict settlement, trus¬ 
tees to preserve contingent remainders, cross remainders, 
powers of leasing and Jointuring; clothing it with all the uses 
and powers to which freehold estates are liable. The answer 
probablv would be, that it was not intended: but the misfor¬ 
tune is, that in the case of a will it cannot be rectified; and the 
leasehold estate must be held by construction according to the 
known rules of Law. 

Devise of all It is stated, and I think so, that a devise of all freehold lands 
freehold lan^ judmie leases for lives: (l) notwithstanding all these limi- 

leasesfor lives; Nations would be just or nearly as inapplicable to that interest 
though the ’ as to this; for under the Statute, (a) it there is no special occu- 
limitationsare pant, that would be distriL'utable as personal estate. It docs 
inapplicable, become personal estate, strictly speaking: nor does it be¬ 
come liable to that application till after the death of the patty ; 
nor is it by force of any property inherent in the estate itself, 
but by force of the Statute, to avoid the inconvenience of ge¬ 
neral occupanc}^ In the life of the party it would be consider¬ 
ed freehold estate. That case therefore does not necessarily 
govern this; in which the estate in one sense was copyhold 
estate in the life of the testator, and in another was personal 
estate even in his life. It comes nearer the case of a man 
having freehold estates of inheritance, leaseholds for lives, 
and leaseholds for years; and giving his leaseholds at A. and 
his freeholds at B. That sortpf case is not very unlike this; 
for this testator had freehold esmtes in fee-simple, copyholds 
of inheritance, and this estate, that was copyhold, but also in 
[ 643 ] another sense personal estate; and the question would be 
much the same; whether he meant all his copyhold estates, in 
the most extensive sense, or those, which were his copyhold 
estates, strictly speaking, as contradistinguished from this per¬ 
sonal interest in a copyhold estate. This testator having taken 
this sort of propeii^, with an express clause, that the trustee 
surviving was to dispose, when me executors, administrators, 
or assigns, of the testator should require, and having taken a 
Ca J 29 Char. 2. c. 3. 14 Geo. 2. c. 20. 

I (1) Mimit Ex. <(f Asktt v. 1 Wash. Bep. 300.} 
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■^rant of the reversion for two lives with a similar clause, be- 
*ing understood in his life to be distributable as his personal 
, estate after his death, and being in common parlance under- 
l^tood as personal estate, the testator also being seised of copy- 
hold estates descendible, and devising all and singular his 
fn ehold and copynold estates, with all the limitations of a 
settlement, it is very difficult to conceive, he meant so to dis¬ 
pose of that property. First, it was renewable; and there is 
no fund for renewal. Secondly, the first infant would take in 
tail male; and if he died immediately, the property would be 
distributable^among his next of kin. Such an intention never 
*cpjd^ with propriety be attributed to the testator. There are 
traces in some expressions in this will, that authorize the opi¬ 
nion, that he meant by these general words, all and singular 

my freehold and copyhold messuages, lands,** &c. exactly 
the same as in other parts of the will he meant by his real 
estate. He charges his real estate with his debts, it his per¬ 
sonal estate should not be sufficient. It would be singular to 
suppose, he should not understand this copyhold estate, charged 
by law with the debts, to be chargeable by law; and that he 
meant it to be charged by him as his real estate. His copyhold 
estates must, like all the rest of his real estate, be taken to be 
specifically devised. Then the personal estate is first applica¬ 
ble ; and the copyhold estate is only to contribute with the 
other real estate. You must suppose, he meant to draw out 
this interest in this copyhold estate from the obligation the 
law imposed upon it, as a subject applicable to debts indepen¬ 
dent of his will, and to distinguish it from the rest of the per¬ 
sonal estate, making it applicable only in the case of deficiency 
of the personal estate; and even in that case not generally 
liable, but only to a contribution with all the rest of his free¬ 
hold and copyhold estates. The sound construction is, that he 
meant upon the whole to distinguish between his personal and 
real estates; considering this copyhold as his personal estate, 
rather than as real estate, which he meant to devise under these 
words; that it passes as personal estate; and would have 
passed under a general bequest of the personal estate, if not 
entangled, as it is in this will. He has used two descriptions, 
capable of describing this particular estate; and then it is a 
question of intention upon the whole will, which he meant to 
apply to this particular estate; and the better construction is, 
that he meant the description of personal estate, which would 
be a description of it, should apply to it, than that, under all 
the circumstances, he meant the description of ** copyhold’* 
should apply to it; as it would without these circumstances. 

According to this opinion, therefore, the bill must be dis¬ 
missed: but, as it involves the consideration of questions of 
very considerable importance, if this opinion should be thought 
not the right result of the authorities, 1 will rehear the cause: 
but in that case 1 shall certainly call for further assistance. 

1^0 petition of rehearing being presented, the bill was dis- 
toissed. 


1802. 

W^TXJir* 
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V^v>^ 

Feb.6.11. Ex parte^ 

Dividends POURTALIS and Company^ of London^ drew a bill of ex- 
'***”” change, dated the 23d of July, 1799, on Cloessen^ Kieckhoefery 
change, Company, of Hamburgh, for 750/. payable three months 

though not re-after date to the order of Mendez Pereira, and Castelkm; 
ceived, must which was accepted; and endorsed by Mendez Pereira, and 
from*tte^ roof order of Pierre Boursier de Puesnas, a mer- 

by Ae enS™” c^^nt at Hamburgh, and afterwards endorsed by him to Leers 
see under ano- and Company. 

therCommis- The bill was protested for non-payment. In January, 1800, 
a Co’nmission of Bankruptcy under the Great Seal of Great 

^ Britain issued against Mmdez Pereira, and Castellain. Cloessen, 

Kieckhoefer, and Company, and Pierre Boursier de Ruesnas also 

[ 645 ] were made bankrupts. Leers and Company caused the bill to 
be claimed against both their estates according to the due 
course of such proceedings at Hamburgh; and a dividend of 
6f. in the pound was declared of the estate of Cloessen, Kieck¬ 
hoefer, and Company; and a dividend was also declared of the 
estate of Pierre Boursier de Ruesnas. 

Leers and Company not having received any part of those 
dividends applied to be admitted to prove under the Commis¬ 
sion against Mendez Pereira and Castellain for the amount of 
the bill of 750/. and the charges: but the Commissioners re¬ 
fused to admit the proof for the whole sum; alleging, that 
they ought to deduct the amount of the dividends reserved 
from the estates of Cloessen, Kieckhoefer, and Company, and 
Pierre Boursier de Ruesnas ; upon which the petition was pre¬ 
sented by Leers and Company; insisting, that not having yet 
received any part of the said reserved dividends they are en¬ 
titled to prove the whole amount of the bill and charges 
against the estate of Mendez Pereira and Castellain ; and pray¬ 
ing accordingly, that they may be admitted to prove the full 
amount, and receive dividends pari passu with the other cre¬ 
ditors, until they are fully paid the amount of the bill and 
charges. 

This petition was mentioned on several days: the Lord 
Chancellor expressing consijlerable doubt, whether a man 
having a bill, by virtue of which he has three debtors, is not 
entitled to prove the whole against each estate, until he has 
received 209. in the pound, (a) 

Mr. Cooke, being applied to by the Lord Chancellor as to 
the practice at Cuudhatl, stated, that a dividend declared was 
constantly deducted; observing, that in Brown v. Bullen,(b) 
it was decided, that an action for money had and received 
lies for the amount of the dividend the moment it is declar¬ 
ed ; and it would be singular, if the creditor could arrest in 
that action, and yet go Iwfore the Commissioners, swearing, 
he had received no security or satisfaction whatsoever. 

CaJ See Ex parte Sloxham, ante, 449. 600. J Doug. 392. 
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the case of a dividend declared immediately; the party at 
. ^amburghy and knowing nothing of it; whe^er it would be Ex parte 
payment in that case. Lmes. 


Lord Chancellor made the order, that the dividends 
should be deducted according to the practice, as stated by Mr. comr^ssion* 
Cooke; still expressing doubt as to the principle of it; and, in apiinstthe 
answer to the olyection from the difficulty pat as to the credi- principal, at 
tor taking the usual oath, referring to the case of principam|®™^“®^°*‘ 
and surety m a bond: the principal being a bankppt, and the securing the 
oUi^ee insisting on payment from the surety is desired by obligee by 
him to prove under the Commission, and he will pay die the 
amount into a banker s. {a) 


faj Ex parte Aikinsm, 1 Cooke's Bank. Law, 210. 


amount of the 
bond into a 
banker’s. 


JENKINS V. HILES. Feb.20.22,22. 

BY indentures, dated the 5th of Aprils 1761, Edward Cludd General 
demised to Joseph Hiles certain estates and premises; to hold ™ourt wdn*not 
to Joseph Hiles., his executors, administrators, and assigns, decide upon 
for the term of 99 years, if Hiles and his wife and their daugh- a title without 
ter, or any or either of them, should so long live, at the year- 
ly rent of 63/. 3s. Ad.; with a proviso for re-entry if Hiles, his unk-ss^ncqui- 
executors, &c. should lease or assign the premises or any part vocally, and 
without the license of Cludd, his heirs or assigns, in writing without fraud 
first had ; except such disposal as Joseph Hiles should make 
of the premises entire for the benefit of his wife or any child pitiniiff s^ck- 
or children without parting the same. ing a specific 

By indentu. es, dated the 4th of February, 1763, Joseph Hiles performance 
in consideration of 2CX)/. paid to him by Cludd assigned the being'entUled 
premises to John Stamer for the residue of the term under to the oppor- 
the yearly rents, covenants, provisoes, conditions, and agree- umity of mak- 
ments in the * original lease, in trust for Cludd, his executors, 

&c. subject to redemption. the M^ter^^ 

By indentures, dated the 20th of January, 1766, in consi- and the dc-’ 
deration of 283/, 12^. 3d. paijJ by John Windsor to Cludd, and fendant having 
216/. 7s. 9rf. paid by him to Hiles, the premises were assigned thef inqui^" 
to Windsor, his executors, &c. for the residue of the term, beyond the 
subject to the rents, covenants, provisoes, reservations, condi- objections 
tions, and agreements, mentioned and comprised in the ori- "lang on the 
ginal lease, subject to redemption by Joseph Hiles, his heirs, ° 

executors, and administrators. thauhe bUl * 

By indentures, dated the 25th of July, 1767, Joseph Hiles seeks relief 
in consideration of lOOl. paid to him by John Hammonds, as- 
signed the premises to Hammonds, his executors, &c. for the 
residue of the term, f nd also during all the other estate, term 


1 (1) Beverley v. Lawson*s Heirs, S Munf. 3l7.} 
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1802. and interest, which Joseph Hiles^ his executors, 8tc. ‘might 
have under the said lease, subject to the rents, provisoes, co-" 
jEWRiKs venants, and agreements, contained in the original lease; and 
subject to the mortgage vested in Windsor. ^ 

Hieeb. gy indentures, dated the 20th of yanuary^ 1769, Windsor in 
consideration of 500/. paid to him by James Miles assigned, 
and Joseph Miles ratified and confirmed, to James Miles, the 
premises for the residue of the term, at and under the yearly 
rents, covenants, provisoes, conditions, and agreements, con¬ 
tained in the original lease, subject to redemption by Joseph 
Miles, his heirs, executors, and administrators. » 

James Miles having filed a bill of foreclosure against Mun- 
monds, in February, 1771, an agreement took place; by which 
the account of the interest was settled; and it was declared, 
that the principal should carry interest at 4/. lOs'. from Lady 
Day next; and Hammonds agreed to make a lease to James 
Miles for seven years at a rent of 105/. IOj. / out of which the 
original rent to Cludd was to be paid, and the interest of the 
mortgage to be retained; and the remainder to be paid to 
Hammonds. 

In September, 1775, Hammonds died; having by his will 
given all his personal estate to his two daughters, Anna, the 
[ 648 ] wife of John Jenkins, and Sarah Breach, Samuel Breach, the 
husband of the latter, died intestate in January, 1791, and 
administration was granted to his widow. 

James Hiles, having been in possession under the agree¬ 
ment of 1771, without paying any rent, except the original 
rent to Cludd, Jenkins and Breach served him on the 26th of 
September, 1786, with notice to quit, and on the 24th of March 
following tendered him 111/. 19$. 6</. for principal and inte¬ 
rest remaining due on his mortgage, and 25/. for repairs and 
improvements; which he refused; and also refusing to deliver 
up possession, they threatened to file a bill; which led to ar¬ 
ticles of agreement, dated the 18th of February, 1790; by 
which Jenkins and Breach in consideration of 300/. agreed to 
assign to James Hiles the lease of 1761, and the premises for 
the residue of the term; and Hiles agreed, that he would on 
the execution of such assignment, which it was agreed should 
be executed before the 3d of May next, pay the said 300/. 
At the same time die assignment or July, 1767, of the equity 
of redemption by Joseph Hiles to Hammonds, and the articles 
of 1790, so executed by Jenkins and Breach, were delivered to 
James Hiles ; who was also in possession of the original lease. 

The bill was filed by Jenkins and his wife, and Sarah Breach, 
against James Miles ; praying, that the defendant may be de¬ 
creed either to accept a proper assignment of the equity of 
redemption^ and to pay the consideration, with interest from 
the time mentioned in the said articles for payment; or that 
he may account for the rents and profits; and that on pay¬ 
ment of what shall be found due for principal and interest on 
his mortgage the plaintiffs may be let into a redemption, &c. 

The defendant by his answer stated, that he believed, no 
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considferation whatever was paid by Hammonds for the assign¬ 
ment jrom Joseph Hiles; who having married one of the daugh¬ 
ters of Hammonds^ and being imprisoned for debt, and in- 
* tending to take the benefit of the Lord’s Act, or some other 
Insolvent Act, executed the assignment to Hammonds volun¬ 
tarily, without any consideration, for the sole purpose of de¬ 
frauding his creditors; and he stated declarations of Hammonds 
and Joseph Hiles to that effect. He farther stated, that he 
was willing to carry into execution the articles of agreement 
on having a good title made ; but the plaintiffs are not capable 
of making a valid disposition of the equity of redemption 
without the license of Cludd; and, suggesting the bankruptcy 
oi^Samuel Breach^ submitted, that the plaintiffs ought to have 
delivered ai. abstract of their title, or at least of so much as 
commences with, and is derivative under, the Commission of 
Bankruptcy against Breach; that his interest is in his as¬ 
signees ; and the plaintiffs have not explained, how they claim 
title under the assignees; nor do they take notice of it by the 
bill. 

Upon that answer coming in the bill was amended; stating 
the bankruptcy of Breach ; and that having obtained his cer¬ 
tificate he purchased from his assignees one moiety of the 
premises, subject to the mortgage, for 10/. 10s.,* which by deed 
of assignment, dated the 8th of Jnly^ 1784, was assigned to 
him accordingly for the residue of the term. 

The defendant went into evidence, that the objections were 
taken by his attorney, and that no abstract was delivered. The 
answer was replied to j but the plaintiffs did not go into evi¬ 
dence. 

Mr. Romilly., and Mr. Hollisty for the Plaintiff's^ in answer 
to the objection to the title for want of a license from the ori¬ 
ginal lessor, insisted, that the condition was determined by the 
license given, when the mortgage was made in trust for him 
in 1763 ; according to DumpePs case, (a) 

Upon the other objections they contended, that the defen¬ 
dant had dealt with Hammonds^ as being entitled ; and the de¬ 
livery of the abstract was unnecessary: the defendant being 
in possession of all the deeds. They farther urged, that, all 
the objections appearing upon the pleadings, the Court would 
decide upon them without a reference to the Master. 

Afi*. IJoydy and Mr. Stratford., for the Defendant. —^The li¬ 
cense in this case might be special and under restrictions; not 
like that in DumpePs case, which was general, and certainly 
destroys the condition. This transaction was nothing more 
than a license to mortgage in trust for the owner of the estate. 
In Equity there may be some difference between a license to 
alien generally, and a license to enable the lessee to make a 
mortgage. A Court of Law does not look at the proviso for 
redemption: but this Court only considers it a pledge for pay¬ 
ment of the money. Such a license could not in Equity be 
considered a forfeiture of the lease; for he cannot be consi- 

fflj 4 Co. 119. 
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dered as partings with his property. The redemption is^givenL, 
to Hiles^ his heirs, executors, and administrators, not assTj^ns; > 
and the assignment is expressly subject to the covenants,"pro¬ 
visoes, conditions, and agreements, in the original lease. ^ 

But it is now insisted, that the Court in a case of this kind 
can upon the bill and answer decide a question of title without 
a reference to the Master. That is perfectly new. The on-y 
authorities for such a proposition are two late cases, Hose v. 
Calland(a) and Omerod v. Hardman, {b) No authority is to be 
met with previous to the former of these cases; and it may 
reasonably be doubted, whether those decisions are correct. 
The reason for having a Report and proceeding Exceptions . 
is, that the ground, upon which the Court proceeds, may ap¬ 
pear upon the Record. This is analogous to the rule at Law, 
that a writ of error cannot be brought upon an interlocutory 
judgment. It is often said, that the Master*s Report is the 
same as a final judgment at law. If this can be done upon 
one or two objections, why not upon any number, if appearing 
upon the pleadings? \vl Marlow \. Smith^(c) the title was 
referred to the Master; though the only point was, whether 
a trus*’ estate passed by a general devise, (d) In Roake v. 
Kiddf(e) though mere questions of law were to be decided," 
Lord Alvanley would not decide them without a reference to 
the Master. The same course was taken in Cooper v. Denne(a) 
and Abel v. Heathcote.(b) In the latter there could not have 
been a more naked question. Nothing could have sent that 
to the Master but the form of the Court, requiring the title to 
be stated. Upon this subject it is very important, that there 
should be some known, general rule. The decision in Omerod 
V. Hardman was given in opposition to a deliberate opinion of 
Lord Redesdale and others. A reference is more necessary 
upon facts, where facts may come out before the Master. In 
this case every suspicion is thrown upon the title by the con¬ 
duct of the plaintins. 

Mr. Romilly^ in Reply.—-In this case certainly there cannot 
be a decree in the first instance without consent; as it does 
not appear, that there was an assignment by the assignees of 
the bankrupt; without which a good title cannot be made. 
But the inquiry ought to be confined to that point; and is not 
to be a general reference to inquire, whether a good title can 
be made. 

Upon the point now urged, that there is an invariable rule, 
no matter what may be the state of the pleadings, that a refer* 
ence to the Master may be insisted on, no such rule appears 
in any of tlie cases, that have been referred to. In Marloxv 

(a) Ante, vol. v. 186. ("bJ Ante, Tol.». 722. ("cj 2 P. Will 198. 

("dj It is now settled, that the trust estate does not pass. See The Ihike of 
Leeds v. Mmday, ante, vol. iii. 348, {and note.} Ex parte Sergetm, ante, vol. 
iv. 147. The Attorney-General ▼. JBuOer, ante, vol r. 339. Ex parte Er^teU, ante„ 
571. 

reJ Ante, vol. v. 647. 

Co) p. 651. Ante, vol. i. 565. f&J Ante, vol. ii. 98. 4 Bre. C. C. 279j. 
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V. Smith the bill was not for a specific performance; and the 
' j^uestipn as to the title could not come on except upon the 
, Master’s Report. In Cooper v. Denne^ Abel v. Heathcote^ and 
'Roake V. Kidd^ no question was made, whether the points 
might not have been decided at the original hearing, if upon 
the state of the pleadings they could have been decided. There 
is no decision against the two last cases. But there is a great 
difi*erence between the general proposition, that upon a bill by 
a vendor the purchaser shall be compelled to take the title 
stated without a reference, and such a case as this: the de¬ 
fendant submitting to have the agreement carried into exe- 
oution; and stating the points, upon which he objects. What 
can^be the reason of a rule creating great additional expense ? 
What advantage is there in having the opinion of r Master 
upon the very points now before the Court ? If the defendant 
chooses to state his objections upon the answer, th*; Court 
may decide upon them. There is great objection to this; for 
the ground may not appear in this way; as it is not necessary 
that the exception should state the point; which in Abel v. 
Heathcote was said to be modern practice; and that the usual 
way was to take the exception generally, that the Master has 
stated that a good title cannot be made. There is more ad¬ 
vantage, therefore, in having the point clearly stated upon the 
Record. 

Upon the first objection it is said, there is something pecu¬ 
liar in this case: and the assignment is not absolute, but by 
waj;^ of mortgage. These covenants are always held to great 
strictness : Crusoe v. Bugby. (a) Roe v. Galliers. (b) A mort¬ 
gage is an absolute assignment at law. There is the same ob¬ 
jection to that; for the only object of the covenant is, that 
. the lessor shall not have a tenant he does not approve of. 
Upon the objection, that the assignment is subject to the co¬ 
venants, conditions, and provisoes of the original lease, there 
is nothing special in the assignment. Every assignment must 
be subject to all the covenants; and these words being tacitly 
included have no operation. But if there was any ambiguity, 
it is removed by the conduct of the lessor; who has accepted 
a tenant and received rent under this assignment for thirt}r> 
three years. It would be impossible for him now to bring an 
ejectment. As to the objection, that the assignment to Ham~ 
monds by Joseph Hiles was fraudulent, it has stood unimpeach¬ 
ed for thirty-five years; and the defendant himself filed a bill 
of foreclosure against Hammonds; and afterwards entered into 
this agreement with him; considering him as mortgager. 
Under these circumstances they cannot have an inquiry, 
whether that xonsideration was paid, upon a deed executed so 
long ago; and then there is nothing to refer as to that. 

• 

Lord Chancellor.— 1 feel very great disinclination to make 
the decree, which under all the circumstances I think myself 

ro 3 mu. 234. Seen v. Bnd, ante, voL i. 294. fb) 2 Term Sep. 133. 

VoL. VI. 65 


1802. 

Jkitkim 

V. 

HiLEa. 


[ 652 ] 



Cases in Chancery. 


1802. 

JtRKin 

V. 

Hius. 

[ 653 ] 


[ 654 ] 


required to make. That disinclination is diminished* by the 
consideration, that though the decree in form cannot biO'Vhai: ‘ 
1 wish, it will in substance and the execution of it, not ope¬ 
rate otherwise than if I could make the decree I wish to mak£. 
But I am of opinion, 1 am bound to refer this to the Master, 
to see, whether a good title can be made to the equity of re¬ 
demption, which is the subject of this contract. 

It is admitted, that, where a bill is filed for specific per¬ 
formance of a contract for the purchase of real estate, in ordi¬ 
nary cases the defendant may have a reference upon the title 
for asking for. I always conceived that was nat a rule found¬ 
ed merely in practice, and not in any assignable principle'; 
but that it is really founded in principle, and a principle some¬ 
what of this nature ; that if, instead of bringing an action of 
damages for breach of covenant, the plaintiff comes here for a 
specific performance, the defendant has a right, not only to 
have such a title as the plaintiff offers upon the abstract unau¬ 
thenticated, but, in consideration of the relief sought here 
beyond the law, to have an assurance about the nature of his 
title, such as he cannot have elsewhere. Therefore the Court 
never acts upon the fact, that a satisfactory abstract was deli¬ 
vered ; unless the party has clearly bound himself to accept 
the title upon the abstract; but, though the abstract is in the 
hands of the party, who says, he cannot object to it, yet he 
may insist upon a reference. Why ? Because the decree com¬ 
pels the other party to produce all the deeds, papers, &c. in 
nis custody or power; from which reasonable and solid objec¬ 
tions to the title may be furnished, which would never have 
fallen under the view of the purchaser, unless the Court wrung 
from the conscience of the vendor that sort of information 
which a purchaser could by no other means acquire. Inquiries 
and examinations also may be directed; by which the title 
may be sifted in a way, in which it never could upon a mere 
abstract, authenticated as the vendor thought proper. The 
rule therefore is founded upon a right, that gives specifically 
all the assurance, which in the nature of things a party can 
have from sifting the conscience of the party who sues him 
in this Court as to the matter of title. I have never under- 
Btood that the rule has gone this length; that the defendant, 
against whom a specific performance is sought, may not by an 
answer unequivocal, to which he was not drawn by surprise, 
the propriety of which is not rendered disputable by any sub¬ 
sequent discovery, waive the benefit of this principle; and 
come here, saying in effect, he trusts the representation of the 
plaintiff without the obligation of an oath upon his conscience; 
offering, in the first instsmee, to the decision of the Court one 
neat dry point upon which, alone, his objection rests. The 
rule hatf not been considered so absolute. But such instances, 
if they have occurred in practice, will not shake the rule; but 
forming an exception would confirm the general rule. 

On the other hand, Hose v. CeUland^ and the case in the 
Duchy Court, are not cases of this class: the vendor in those 
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cases'cotning for a specific performance; the vendee calling 
fotva decision ; and objecting, if that is his title, and he puts 
himself upon it, and chooses to abide by that, and admits, 
^hat nothing he can do will heal the deficiencies appearing 
ppon the title. I should there also be disposed to think, that, 
if the general rule is, that the vendor is entitled to clear away 
all difficulties by what he can do between the hearing and the 
Keport, it would be difficult to say, there could not be a case, 
in which the plaintiff might not have stated himself so con¬ 
clusively, that the Court should hesitate in the first instance 
to decide. If 1 am to state a doubt upon the case in the Du¬ 
chy Court, it would be a doubt, whether it could be collected 
from what was stated by the plaintiff, that, if the title was 
imperfect, it was stated conclusively; or, whether, if stated 
conclusively, it was doubtful. Upon that case I shall only 
say, that passages have crept into the Report, which it is very 
difficult to reconcile with the ordinary practice of this Court, 
and some of the doctrine very familiarly applied here. I al¬ 
lude to some passages as to what trustees for payment of 
debts and legacies can do, stated with a degree of doubt, 
which it is not wholesome should remain as an authority, faj 

As to Hose V. Calland^ I consider it only as a case, in which 
the plaintiff did state himself as not being able to state a bet¬ 
ter title : not as an authority that, if he had said he could 
make a better title between the hearing and the Keport, the 
Court would have bound him to what he had stated in his bill; 
and that on account of that statement he had given up the right 
to a specific performance. It is impossible to deny, that upon 
the old authorities a specific performance might be obtained, 
if the title could be made good before the Report. The Court 
would execute the contract then ; regard being had to the 
justice due to particular cases. Where the vendor is plaintiff, 
if the rule is founded in a principle of conscience, and requir¬ 
ing all possible security to be given to the purchaser, the Court 
will at least take care, that, where it is contended that the 
defendant has waived his right to a reference, it shall be clear, 

faj The Xord CH&'rcKu.on during the argument observed upon that case, 
that the Court were mistaken in supposing, the purchaser had any thing to do 
with the annuity to the lunatic, tlie legacy of 400/. &c. If that was so, his Lord¬ 
ship said, he should agree with the judgment: bat it was long settled, that 
where a man by deed or will charges or orders an estate to be sold for payment 
of debts generally, and then makes specific dispositions, the purchaser is not 
bound to see to die application; it is just die same as if the specific bequests were 
out of the bill. Tlie case under consideration would shake that rule. The 
trustees liad the legal estate under die deed; and the trust was to sell for pay¬ 
ment of debts generally. They were therefore enabled to make a title to the 
purchaser; who was not bound to see to the payment of the legacy, the an¬ 
nuity, &c. * 

See the authorities collected by Jlfr. Fonblanque, 2 Treat. Eg. 148, i W. As 
to an executor pled^ng the assets as a secui’ity for his own debt, see JliU v. 
Simpson, post. jvol. vii p. 152.| 
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sitions; the 
purchaser is 
not bound to 
see to die ap¬ 
plication. (1) 


. 1 (1) See lining v. Peyton, 2 Desaus. Cha. Rep. 375, and the note. Tdiaferro V. Mnor, 
1 CwI'b Rep. 524. See alw what is siud, 1 Johns. Cha. Rep. 575. J 
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that there was no surprise upon him, and that there has been a* 
full and fair representation as to the title on the part of the phiin- ” 
tiff; not merely that representation, which a conscientious man 
would make after due diligence, but that which a conscien^ 
tiousl^ diligent man would make. But where, from fraud or 
surprise on the part of the plaintiff, there has been deficient 
information, the Court will take care, that a defendant shall 
never be surprised by the effect of a submission made upon 
want of full information. In the ordinary case of purchase, 
if any thing is discovered afterwards, the Court acts upon the 
conscience of all parties, while it has its finger upon the mo¬ 
ney ; and after any submission; provided the discovery is 
made before the money is gone out of Court. 

In t^'is case there is no intention on the part of the plaintiff 
to sink any circumstance as to the title; and I go upon the 
application of a general principle in a case, in which indivi¬ 
dually, out of Court, 1 should think myself hardly bound to ap¬ 
ply it; alluding to the length of possession and other circum-. 
stances. The defendant states certain objections. Suppose, 
the answer says, those objections being removed, he will take 
the title: am 1 to bind him by that ? The answer intimates 
the circumstances of Breaches bankruptcy; and that produces 
from the plaintiffs a perfectly different representation of their 
title. Can it be said, that a defendant is bound by a submis¬ 
sion, the answer stating a fact, which alters the title, and 
makes it necessary to amend the bill, and introduce a fact, 
which ought, and which must, have been in the plaintiff’s 
knowledge; and in that representation laying a ground for 
considerable examination ? It is admitted, that the defendant 
is not bound upon that point. But why is he bound upon the 
others ? Am I to presume, that those points are right, and that 
there is no other; and in the case of parties admitting them¬ 
selves wrong in a material instance ? Upon this ground I am 
compelled with great reluctance to refer this title. I have an 
opinion upon the objection as to the license, and as to the 
transaction with Hammonds ,* considering the length of time, 
and from whom the objection comes; but referring the title 
generally I shall say no more upon those questions. I am not 
justified, considering the general rule, in saying, there can 
be no objection to the title of a plaintiff, stating in his original 
bill that it is free from objections, to which by his amended 
bill he admits it to be open. 


The decree accordingly directed a general reference as to 
the title; and an inquiry, whether any abstract was re- 

a uired \ and whether any, and what application, was made by 
le plaintiffs to the defendant before the bill was filed; and 
what was thb result. 
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ELLISON V. ELLISON. 


1802. 

V^VNi/ 

Fed. 24. 


. BY indentures, dated the Ist of yttly^ 1791, reciting a lease. Distinction 
dated the 6th of yune preceding, of collieries at Hebburn and “ 
yarrowood in the county of Durham.^ for thirty-one years to sts^smce of tlw 
Charles Wrerty and others; and that the name of Wren was Court cannot 
used in trust for Nathaniel Ellison and Wren in equal shares, be had without 
it was declared, that Wren^ his executors and administrators 
would stand possessed of the lease in trust as to one moiety party ce*tuy 
•for Ellisony his executors, &c. gue trust.- as 

* By another indenture, dated the 18th of yune^ 1796, recit- ^ ^olun- 
ing, that Eltison was interested in and entitled to one undivid- 
ed eighth part of certain collieries at Hebburn and yarroWy stock, &c. But 
held by two several leases for terms of thirty-one ye.‘.r8 ; and >f the legal 
that he was desirous of settling his interest, he assigned and conveyance w 
transferred all his interest in the said collieries and all the consdituting ** 
stock, &c. to WreUy his executors, administrators, and assigns, the relation of 
in trust for Nathaniel Ellison and his assigns during his life ; trustee and 
and after his decease in trust to manage and carry on the same arlniirstock 
in like manner as Wren should carry on his own share ; and ,s actually 
upon further trust out of the profits to pay to Margaret Claver- transferred, 
ing during the remainder of the term, in case she should so 8i.c. though _ 
long live, the yearly sum of 103/. 2s. kd.; which sum is there- deraUon,*^he 
by mentioned to be secured to her by an indenture, dated equitable in- 
the 14th of May last; and subject thereto in trust to pay there- terest will be 
Out to yane Ellisony in case she should survive Nathaniel Elli- 
son, during the remainder of the term, during the joint lives of leasehold 
of yane Ellison and Anne FuryCy the clear yearly sum of 180 /.; estates not re- 
and after the decease of Anne Furye then the yearly sum of by a 
90/. during the remainder of the term, in case yane Ellison sjgiJ’mTnt hy** 
should so long Uve ; and subject, as aforesaid, upon trust to the tmstee to 
pay thereout to each of the children of Nathaniel Ellisony that the settlor, ea- 
should be living at his decease, during the remainder of the ***^’®‘^ 
term, during the joint lives oi yane Ellisony and of theVa^tter- 

and the life of the survivor, the yearly sum of 30/. a-piece, no intention to 
and after the decease of the survivor the yearly sum of 15/.; revoke ap. 
and upon further trust to pay the residue of the profits arising 
from the collieries to the eldest son of Nathaniel Ellisony who po*ivero"f revo^ 
should attain the age of twenty-one ; and upon the death of cation not be. 
Margaret Clavering then upon trust to pay to each of the chil- '"Jr complied 
dren of Nathaniel Ellison the further yearly sum of 10/.; with v 

survivorship, in case any of the children should die before ^ J 

twenty-one, or marriage of daughters, provided none except 
the eldest should be entitled to a greater annuity than 50/. ; 
and upon further trust to pay the residue to the eldest !.on; 
provided further, in case all the children die before twenty- 
one or the marriage of daughters, upon trust to pay the 
whole to such only child at twenty-one, or marriage of a 
daughter: provided further, in case the profits to arise from 

1 (1) 6ee Bvnn v. fViuthrop, 1 Johns. Cba. Bep. 33r.{ 
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the colliery should not be sufficient to pay all the annuities, 
the annuitants except Margaret Claoermg should abate; to be' 
made up, whenever the profits should be sufficient; and upon 
further trust, in case Wren^ his * executors, or administrator^, 
should think it more beneficial for the family to sell and di^> 
pose of the collieries, upon trust to sell and dispose of the 
same for the most money, that could reasonably be got, aud 
to apply the money in the first place in pa)anent of all debts 
due from the colliery in respect of the share of Ellison; and 
subject thereto to place out the residue on real securities and 
apply the interest m the first place in payment of the annuity 
of 103/. 2«. 8i/. to Margaret Claoering, then to tUe annuities of 
180/. or 90/.,' then to pay all the children of Ellison during 
the life of Margaret Clavering the yearly sum of 22/. 10«. and 
to pay the residue of the dividends, and interest to the eldest 
son of Ellison in manner aforesaid; and if the dividends, &c. 
should not be sufficient for the annuities, the two annuitants 
except Margaret Clavering to abate; and after her death to 
pay to each of the children of Nathaniel Ellison the further 
yearly sum of 2/. 10«. for their lives; and after the decease 
of Margaret Clavering and Jane Ellison upon trust to pay to 
each of the children of Nathaniel Ellison the sum of 500/. iii 
case the money arising from the sale should be sufficient; then 
upon trust to divide the same equally among all the children, 
share and share alike ; and subject, as aforesaid, to pay over 
the residue to the eldest son on his attaining twenty-one; and 
it was declared, that the portions of the children should be 
paid to the sons at twentv-one, to the daughters at twenty- 
one or marriage; and in case of the death of any before such 
period to pay that share to the eldest son at twenty-one ; and 
if only one child should survive, to pay the whole to such one 
at twenty-one, or marriage, if a daughter; and in case all die 
before twenty-one, &c. ^en the said Charles Wren, his exe¬ 
cutors and administrators, shall stand possessed of the said 
collieries and the money to arise by sale thereof, subject as 
aforesaid, in trust for Nathaniel Ellison, his executors, ad¬ 
ministrators, and assigns. It was further declared, that the 
annuities should be paid half-yearly j and that upon any such 
sale the receipt of Wren, his executors or administrators 
should be a sufficient discharge to the purchasers. Then fol¬ 
lowed this proviso: * 

“ Provided always and it is hereby further declared that it 
shall and may be lawful for the said Nathaniel Ellison by any 
** deed or deeds writing or writings to be by him signed seal- 
** ed and delivered in the presence of and attested by two or 
“ more credible witnesses, to revoke determine and make void 
** all and every the uses trusts limitations and powers herein- 
** before Kmited and created of and concerning the said col- 
lieries and coal mines, and by the same deed or deeds or 
by any other deed to be by him executed in like manner to 
limit any new or other uses of the said collieries and coal 
“ mines as he the said Nathaniel Ellison shall think fit.” 

By another indenture dated the 3d of July, 1797, but not at- 
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' tested by two witnesses, reciting the leases of the collieries, 

* an'd that the name of Charles Wren was used in trust for Na¬ 
thaniel Ellison and himself in equal shares ; and that Ellison 
Hiad advanced an equal share of the monies supplied for car- 
fl-ying on the collieries, amounting to 9037/. 10s. it was wit¬ 
nessed, that in consideration of 4518/. ISs. Wren assigned to 
Nathaniel Ellison one undivided moiety or half part of all the 
said collieries demised to him by the said several leases, with 
a like share of the stock; to have and to hold the said collieries 
to Ellisony his executors, administrators, and assigns, for the 
residue of the said terms, subject to the rents, covenants, and 
' agreements, in the said leases; and to have and to hold the 
stock unto Ellison^ his executors, administrators, and assigns, 
to and for his and their own proper use for ever; with the 
usual covenants from Wren as to his title to assign, &c. and 
from Ellison to indemnify Wren^ his executors, &c. 

Nathaniel Ellison^ by his will, dated the 22d of June^ 1796, 
after several specific and pecuniary legacies, gave all the rest 
and residue of his personal estate and effects of what nature or 
kind soever not before disposed of, to his wife and Wren and 
. the survivor and the executors and administrators of such sur¬ 
vivor; upon trust to call in and place the same out in the funds 
or on real securities; and he directed, that all sums of mone}', 
which should come to the hands of his wife and Wren or of 
the executors, &c. of either of them under the said trusts, 
should be equally divided between all his children, sons and 
daughters, born and to be born, share and share alike: the 
shares to become vested and be payable uj^on marriage with 
consent of their guardians, and not otherwise until the age of 
twenty-one : such part of the interest in the mean time as the 
guardians shall think proper to be applied for maintenance: 
the residue to accumulate ; with a direction for payment of 
part of the priv cipal for advancement; and survivorship upon 
the death of any, before the respective shares should be pay¬ 
able ; and in case of the death of all under age and unmarried 
he gave the dividends and interest to his wife for life; and 
upon her death he gave the principal and a sum of 3000/. 
charged upon her estates, to his sister Margaret Clavering and 
his nephew. Then after some further dispositions of stock 
in favour of his children, he; gave a legacy of twenty guineas 
to Wren; and appointed his wife and Wren executors and 
guardians. 

The testator died in 1798; leaving his widow and ten chil¬ 
dren surviving; one of whom, Charles Ellison^ died in 1799, an 
infant. Wren also died in that year. I'he bill was filed by the 
testator’s'widow and Margaret Clavering; praying that the 
trusts of the deed of June^ 1796, may be established ; anii that 
new trustees may be appointed. * 

The younger children by their answer submitted, whether 
the trusts of that deed were not varied or revoked by the deed 
qf July, 1797. 

Mr» Romilly^ and Mr. Bell., for the Plaintiffs., insisted, that the 
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1802. subsequent deed, not reciting, or taking any notice of, dief'prior 
settlement, could not revoke it; that it was not the object* of' 
Eixihok the latter deed to revoke the former; and, that it was not 
_ attested by two witnesses; as in order to effect a revocation i« 

ought to 

Mr. Hichardsjfor. the eldest son^ Defendant^ claiming also un¬ 
der the deed of 1796, declined to argue the case. 

Mr. Steele^ and Mr. W. Agar^ for the other Defendants, the 
younger children.-^Thoxx^ the expression in the clause of re¬ 
vocation is deed or writing,” a will with two witnesses would 
do, according to the case (a) from Ireland cited jn Lord Dar¬ 
lington v. Pulteney. (b) No intention however can be found 
in the will to revoke this settlement; but the subsequent deed 
is an iirplied revocation. What use could there be in that 
deed but to give Ellison the absolute estate; which is quite in- 
t 661 ] consistent with the trusts of the former deed, which are very 
special, and give a large discretion ? An instrument may be 
revoked by another, though not taking notice of the former, 
but only making a disposision inconsistent with it. Lord Fau- 
conberge v. Fitzgerald: (a) Arnold v. Arnold; (b) and though 
the latter of these cases was upon a will, there is no difference 
upon a voluntary settlement. There is no instance in which 
a voluntary deed, defective, and not effectual at law, has been 
aided in this Court; and though this is in some respects in fa¬ 
vour of a wife and children, one of the parties claiming under 
it is a volunteer, and it is opposed by nine out of ten chil¬ 
dren. This deed, like that in Coleman v. Sarrel, (c) cannot be 
proceeded upon at law. Bu% if the trust was originally well 
created, yet if the subject gets back, and is vested in the author 
of the trust, the objection lies. 

Mr. Romilly, in Reply. —Can it be stated as a question here, 
whether a settlement for a wife and children can be enforced 
against the representative of the father or the husband \ Cole¬ 
man V. Sarrel has not the most remote application: the parties 
claiming under the deed being mere strangers, except by a 
connexion illegal and immoral. It is not necessary to consider 
the case of a mere volunteer. Mrs. Clavering was a creditor 
by an annuity secured by a prior deed. Supposing Ellison had 
an intention to revoke this settlement, he had prescribed to 
himself certain forms, the attestation of two witnesses. There 
is no instance of an implied revocation of trusts, which are 
only to be revoked expressly by a particular, certain, form. 
But there is not the least pretence upon these instruments, 
either the deed or the will, of any such intention. The will 
was executed only four days after the settlement; which is not 
noticed in either instrument. It is no more than consenting 
that the trustee, having the legal interest, shall assign to ano¬ 
ther person f and taking it himself. Notwithstanding the length 

Ca) Earl of Xoicmmen v. Fenkes, cited Corup. 268. fb ) Crop. 260. 

fa) p. 661.3 E?v.F. C. 543. fbj p. 661.1 Brt. C. C. m. 

CO Ante, Tol L 50. 3 Ere. C. C. 12. 
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'the Cflurt have gone upon wills, this would not be a revo- 
' *catfon even of a will; merely taking the legal interest having 
disposed of the equitable. The intention that these trusts 
' ftliould not prevail would have been expressly * declared. As 
ihr as Wren was a trustee the deed is revoked: but it was the 
act of Wren^ Ellison being passive. 

Lord Chancellor.— I had no doubt, that from the moment 
of executing the first deed, supposing it not to have been for 
a wife and children, but for pure volunteers, those volunteers 
might have filfd a bill in equity on the ground of their inte- 
'rests in that instrument; making the trustees and the author 
of the deed parties. I take the distinction to be, that if you 
want the assistance of the Court to constitute you cestuy que 
trusty and the instrument is voluntary, you shall not have that 
assistance for the purpose of constituting you cestuy qii£ trust s 
as upon a covenant to transfer stock, &c. if it rests in cove¬ 
nant^ and is purely voluntary, this Court will not execute that 
voluntary covenant; but if the party has completely transferred 
stock, &c. though it is voluntary, 5 ’etthe legal conveyance be¬ 
ing effectually made, the equitable interest will be enforced by 
this Court. That distinction was clearly taken in Coleman v. 
Sarrel^ independent of the vicious consideration. I stated the 
objection that the deed was voluntary; and the Lord Chan¬ 
cellor went with me so far as to consider it a good objection 
to executing what remained in covenant. But if the actual 
transfer is made, that constitutes the relation between trustee 
and cestuy que trust, though voluntary, and without good or 
meritorious consideration ; and it is clear in that case, that if 
the stock had been actually transferred, unless the transaction 
was affected by the turpitude of the consideration, the Court 
would have executed it against the trustee and the author of 
the trust. 

In this case, therefore, the person claiming under the settle¬ 
ment might maintain a suit, notwithstanding any objection 
made to it as being voluntary; if that could apply to the case 
of a wife and children: considering also, that Mrs. Clavering 
was an annuitant, and not a mere volunteer. But it was put 
for the defendants thus ; that though the instrument would 
have been executed originally, if the subject got back by acci¬ 
dent into the author of the tru*st, and was vested in him, then 
the objection will lie in the same manner, as if the instrument 
was voluntary. I doubt that for many reasons; the trust be¬ 
ing once well created; and whether it would apply at all, 
where the trust was originally well created; and did not rest 
merely in engagement to create it. Suppose Wren had died, 
and had made Ellison his executor, it would be extraordinary 
to hold, that though an execution would be decreed against him 
as executor, yet, happening to be also author of the trust, 
therefore an end was to be put to the interest of the c^tuy que 

C See Hanmod v. Otrlander, ante, 199, and the references 201, note f aj. 
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1.802. trust. But it does not rest there ; for Ellison clothes the*legal, 
estate remaining in Wren with the equitable interests declared ■’ 
Euisok by the first deed; making him therefore a trustee for Ellison 
Eujsoir first, and after his death for several other persons; and# 

he has said, he puts that restraint upon his own power; not 
only, that he shall not have a power of revocation, whenever 
he changes his intention, but, that he shall not execute that 
power, nor be supposed to have that change of intention, un¬ 
less manifested by an instrument executed with certain given 
ceremonies. My opinion is, that, if there is nothing more in 
this transaction than taking out of Wren the estate clothed 
with a trust for others, with present interests, though future in > 
enjoyment, and that was done by an instrument with no wit¬ 
ness, or only one witness, it is hardly possible to contend, that 
such an instrument would be a revocation according to the in¬ 
tention of the party, the evidence of whose intention is made 
subject to restrictions that are not complied with. The only 
difficulty is, that the declaration of the trusts in the first in¬ 
strument could not be executed, the second instrument being 
allowed to have effect. It is said, a power was placed in Wren^ 
his executors and administrators, not his assigns, if in sound 
discretion thought fit, to sell, and to give a larger interest to 
In general the younger children than they otherwise would take. If Wren 
cases trusts had not after the reassignment that discretion still vested in 
the failure him, I think, it would not be in the executors of Ellison., and 
the tru8tee.(l) could not be exercised by the Court; though in general cases 
trusts will not fail by the failure of the trustee, (a) But though 
the effect would be to destroy the power of Wren., which I 
strongly doubt, attending to the requisition of two witnesses, 
1 do not know that it would destroy the other interests. I think 
therefore, upon the whole, this trust does remain notwithstand¬ 
ing this reassignment of the legal estate to Ellison. I do not 
[ 664 ] think, consistently with the intention expressed in the first 
instrument, and the necessity imposed upon himself of declar¬ 
ing a different intention under certain restrictions, that if a 
different intention appeared clearly upon the face of the instru¬ 
ment, the latter would have controlled the former. But I do 
not think his acts do manifest a different intendon. Supposing 
one witness sufficient, the second deed does not sufficiently 
manifest an intention to revoke all the benefits given by the 
first deed to the children; and* it is not inconsistent that he 
might intend to revoke some and not all. 

As to the will, it is impossible to mmntain, that the will is a 
writing within the meaning of the power; considering how 
the subject is described. The word “ residue” there means 
that estate, of which he had the power of disposing, not en¬ 
gaged by contracts, declarations of trusts, See. It was neces- 


faj Brsvm v. Higgs, oMe, vol. iv. 708. voL v. 495, depending upon rppeal 
before the Lord Chancellor, 1802. 


1 (1) See Jhmsemb T. JOtmemb, and Lee v. JtanMph,i'Reik. & Munf. 11,12.| 
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for him to describe the subject in such a way, that there 1802. 
could be no doubt he meant to embrace that property. 

Upon the whole, therefore, this relief must be granted; Ellisom 
\ hough I agree, that, if it rested in covenant, the personal re- '*'■ 
presentative might have put them to their legal remedies, he 
cannot where the character of trust attached upon the estate, 
while in Wren; which character of trust therefore should ad¬ 
here to the estate in Ellison^ unless a contrary intention was 
declared; and the circumstance of one witness only, when the 
power reserved required two witnesses, is also a circumstance 
of evidence, 4hat he had not the intention of destroying those 
* trusts which had attached, and were then vested in the per¬ 
son of Wren. 


O’CONNER n. COOK. [ 665 ] 

Feb. 24,25. 

THE bill was filed by the lessee under a lease for twenty issue dlrcci- 
years granted by Trinity College Cambridge., of all the tithes cd on a modus 
.both great and small of the hamlet or district of Strcetfields. certain 
in the parish of Monksktrby^ against an occupier of the lands is.per 
for an account of the tithes of milk and agistment subtracted acre Tor all 
since Michaelmas., 1797. titlies; not- 

The defendant by his answer set up a modus of 20/. a-year, 
payable half-yearly, for the lands called Strectfields in lieu rankness, 
and satisfaction of all tithes; and suggested, that such modus 
had been payable long before time of memory, and does not 
exceed the value of the tithes, for which it hath been payable; 
which he represented to be about 50/. a-year. 

The effect of the depositions was, that Strectfields was one 
entire farm of near 400 acres. Within the rectory are Cester- 
sover and several other hamlets. Strectfields in its present state 
of cultivation is worth 30s. an acre, and if in tillage would be 
worth 405. The yearly value of the great and small tithes in 
the present state of cultivation is from 35 , to Ss. an acre, (ac¬ 
cording to the different witnesses;) and if in tillage, would 
be 15s. computed from the present high price of every article 
and the present high cultivation of the land. The sum of 
20 /. was immemorially paid as a modus or rate-dthe in lieu 
and satisfaction of all tithes; which modus or rate-tithe was 
also supported by general reputation. 

The other evidence consisted of Extents and Inquisitions 
post mortem: an Extent in the third year of Richard II. 1380, 
of the alien priory of Monkskirby^ in which the jury found 384 
acres in Monkskirby; of which 192 were arable, worth Zd. an 
acre, and 192 uncultivated, worth Id. an acre per annum : 
total value 6O5. ; and decimae garbarum in the whole hamlet of 
Monkskirby were worth per annum GOs,; also, that Thestrew- 
aver was parcel of the priory; and there was there of rent 9s.; 

**ld that decimat garharum there were eight marks, 5/. 6 s. 8 d. 

The tithes of wool and lamb belonging to the priory in all the [ 666 j 
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twenty hamlets were worth per annum 271.; and the**othe,p 
small tithes, mortuaries, and oblations, ten marks; 6/. 13s.'4</.' 

Upon an Inquisition post mortem., 19 Ed. 4. A. D. 1480, it 
was found, that the manor of Thestrewaver with the appurte^ 
nances was of the annual value of 20/. beyond repairs; and by 
another in 1546, the d9th of Hen. 8, it was found, that The- 
strewaver and Coxford with the appurtenances and twenty 
messuages comprised 500 acres; 200 meadow, and 300 pas> 
ture; and the said manor and all the said lands were of the 
annual value of 60/. beyond repairs {a) 

The Solicitor-General^ and Mr. Bell, for the Blaintiff .—^The 
modus set up, a shilling an acre, is too rank. Troutbeck v. - 
Lawson, (h) Startup v. Doddridge, (c) Where the rankness 
is so p'ain, the Court will not send it to a jury: otherwise it 
must be carried to this extent; that the Court can in no case 
decide without an issue. Moore v. Beckford. (d) Ekin v. Pig- 
got. (e) From Acts of parliament and many other things, of 
which the Court can take notice judicially, they can judge of 
the rankness; and, where it most clearly appears, they may 
determine upon it. The Statute of Edw. 3, and others fix the 
average price of the quarter of wheat at 6s. 8d. That was in 
the fourteenth century. But carrying it back 500 years fur¬ 
ther, it will be found, that the quarter of wheat was at 2^. 
only; which would make this modus much more than the va¬ 
lue of the land. Whether these tithes were formerly payable 
upon arable land, or not, depends upon the meaning of the 
word “ garbarumf (f) occurring in this Extent; whether it 
includes every thing bound up in fasces^ sheafs or bundles, 
as corn and hay. 

Mr. Romilly., and Mr. Martin., for the Defendant. —^There must 
be an issue. From the length of time this must be presumed 
an immemorial payment; unless it contains something in itself 
destructive of itself. This is a question of fact certainly : but, 
notwithstanding that, if it is so clear that the Court cannot 
have the least doubt, an issue will not be directed. But by 
refusing an issue in such a case as this numerous decisions 
will be overturned. The consideration of the rankness of a 
modus is very different, when it is applied to a parochial mo¬ 
dus for any particular article, even throughout a parish, and 
when it is payable for any parti,cular district. It is very easy 
to see the price of any particular article at the time of memory, 
the expedition of Richard I. to the Holy Land. But it is very 
different as to land; for one acre of land is not of the same 
value as another, though separated only by a hedge. It is ex¬ 
tremely difficult to ascertain the value of Iwd at any particular 

Ca^ TheLtjrd Chancellor observed, that the instruments made the value of 
the Utfaes unaccountably large in proportion to the value of the land. 

fij 1 Wood's Each. 223. fej Salk. 657. 2 lord Saym. 1158. 

Cited in Pyke v. DovUtiff, 2 Black. 1257. 3 GmU. Tith. 1166. 

CelSMk. 298. 

('/) For the meamng of the word ** gubs" see Sim v. Bemett 3 GrmU. 
Tith. m. 
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'.time;'not only of particular land, but of land throughout the 
' %in]^dom. That proceeds only upon conjecture as to the va- 
lue of corn at particular times. There may be a variety of 
* mrcumstances that may have depreciated the value of land. 
The evidence that has been read, because no objection was 
taken, does not show that Streetjields is within the hamlet of 
Cestersovers of which there is no evidence. The bill states 
Streetjields as a distinct hamlet; but no evidence of that being 
found, the plaintiff now endeavours to have it considered as 
part of the other; in which he fails. But talcing it so, and 
admitting 20 /.jo have been three times the value in the time 
of Henry VI. or Edtvard IV. that is not conclusive. The de¬ 
preciation in those times of civil commotion does not deter¬ 
mine the value at another time. At this time there has not 
been an enemy in the country for a century and a half. The 
argument from the present rent, to get at the value of the 
tithe, is very fallacious. It is never assessed at that value. 
The value of the land is a very complicated question of fact; 
not like the question upon a single article. The present rule 
seems to be to send this sort of modus to an issue ; which only 
revives the former practice. In Sansom v. Shaw (a) this doc¬ 
trine of a rank modus was considered a sort of innovation. 
That it is a question of fact appears from the certificate in 
Pyke V. Dowling, (b) In many other cases, upon smaller or 
greater payments, the Court has considered some of them 
good, and some fit for a jury. Bedford v. Sambell. (c) Ekins 
V. Dormer, (d) In Hardcastle v. Slater (e) the objection of va¬ 
lue was considerably greater than in this instance. In a late 
case in the Court of Exchequer, Fermor v. Lorainc^ evidence 
of the value of the Rectory very ancient was not considered 
sufficient to prevent it from going to a Jury. The argument 
for the plaintiff proves too much; applying to all the cases, 
in which issues have been directed upon a modus of 1«. an 
acre. The Inquisitions post mortem., it is well known are very 
inaccurate. Favour is shown to the family; and the estate is 
taken at a nominal value. But this is not evidence applying 
to the land in question; and it is not competent to prove the 
value of other land, though contiguous. How can the defen¬ 
dant meet the evidence ? How can he cross-examine ? The 
defendant has a right to assume, that at the time of the com¬ 
position it was for the most "valuable tithe, com and grain. 
He may go further: he may assume, that the composition 
might from the piety of the person be higher, and intended to 
be beneficial, with a view to the future increase as well as the 
present value of the tithes, (a) In Chapman v. Smith (b) the 
argument now used would have applied; and would have been 
sufficient to prove it 1500/. a year. All the arguments appli¬ 
cable to this case were used in Grascomb v. J^cries, cited by 
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fcj 3 GwiH. Tith. 1058. fdj 2 Gvdll Tith. 8()0. fe,) Jlmb 41. 

(la J p. 668. See the case of an enclosure put by liord//«rrfi«cl’f, 2 Tes. 516. 
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Lord Harehuicke.(c) Nothing is produced in this case, hut 
that the tithes are 50/. a year; and therefore, it is contended," 
this modus is too large. In Ekin v. Piggot there is a circum¬ 
stance distinguishing it entirely; and that case certainly waS 
not followed by the Court of Exchequer in Fermor v. Lorraim. 
The modus appeared to have been 30/. a year. Afterwards an 
agreement took place to give the clergyman a piece of land, of 
6/. a year: and therefore the modus should be 24/. a year. 
Pope Nicholas's taxation showed the whole value of the Living 

was not more than ■— ■■■■ . . But the acknowledged inaccuracy 

of that taxation was what the Court of Exchequer went upon. 
Twells V. Wellby(d) was much stronger; for the modus of a 
shilling per acre, for all tithes, was only when the land was 
used for meadow and pasture; which is generally the least 
productive to the rector. The decision undoubtedly proceeded 
principally upon the circumstance, that the Jury had not found 
the fact, as they ought: but still it proves that an issue was 
directed upon a much higher modus. Ashby v. Power (e) ap¬ 
plies to the representation attempted of this case. If they had 
shown what me value of the land and the living formerly 
was, ye., being only matter of inference, as is said in that 
case, it ought to be sent to a jury. The moduses in that case 
were higher or equal to this. Few were less than !«.; many 
higher. In Bishop v, Chichester (a) the modus of 2s. 6d. for 
every acre of com and grain was enormous. It does not ap¬ 
pear, that any issue was directed: but it was objected to as 
being rank; and the expression is, that so the Lord Chancel¬ 
lor inclined to think. Acco»-ding to the calculation now made 
the value must have been 5000/. a year. I believe, an account 
of tithes was decreed as to that: but the Lord Chancellor did 
not form a decisive opinion upon it. Edge v. Oglander (b) is 
certainly a very strong case; but has been often cited. In 
Atkyns V. Lord Willoughby de Broke (c) the Court was disposed 
to decide against the rector, if he had not insisted upon an 
issue. The Chief Baron there made the distinction as to a 
farm modus, and one for a particular species of produce. But 
there is a much stronger distinction between a parochial mo¬ 
dus, and one for any particular district of land. 

As to the receipts for the rate-tithe, that expression is 
often used; though it is not clekr what it means: but it is 
never applied to a temporaryj varying composition; and is 
always understood to be some ancient payment; the origin of 
which is not known. It is in some receipts called a rate- 
tithe ; in others a modus ; and it cannot be inferred, that it is 
not a modus, because the clergyman chooses to call it a rate- 
tithe. Lord Hardwicke says, {d) the rector does not often 
choose to give the receipt qua modus; that he may not injure 
his successor: and the occupier must take such receipt as the 

frj 2 Vet. 515. frfj 3 Gmtt. Tith. 1192. fej 5 Ch>iU. Tith. 1238. 

f aj p. 669. 2 Bn. t. C. 161, more full, 4 Gwill Tith. 1316. 

f 0 Bmb. 301. f cJ 2 Jnttr. 397.4 GviU. Tith. 1412. f t/J 2 Fes. 512. 
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1 thinks fit to give him; but Lord Hardwicke also says, 

’\hat anciently these payments were not called by the term 

, “modus;” Richards Evans, (e) It is not necessary even 

* in pleading to call it a modus; the only question being, 
nfhether there has been an immemorial and unvaried pay* 
mem.; so that the Court may presume a custom; which pro* 
bably was the old word; “ modus” being a modem term in 
the law. This payment is carried further back in evidence 
than ancient payments generally are, viz. above a century. 
The question now is only, whedier this is so clear that the 
Court will determine it without an issue. 

• The Solicitor-General, in Reply.—Tht court is to be satis¬ 
fied, whether there is a reasonable doubt upon the existence 
of this modus. If your Lordship has no doubt upon the case, 
as it stands, that diis payment cannot have had its origin so 
far back as to meet the legal idea of an immemorial payment, 
not, as contended, beyond the legal time of memory, your 
Lordship will not be disposed, according to Lord Kenyords 
expression, {a) to send it to the prejudices, not the judgment, 
of a Jury. Your Lordship may form a judgment as well as 
a Jury. Rankness is a question of fact, 1 admit. There may 
be circumstances to make the Court doubt, even where the 
payment is larger. These cases depend upon their own cir¬ 
cumstances. In Chapman v. Smithy for instance, a great part 
of the argument goes upon the circumstance, that the pro¬ 
perty was situated in Romney Marshy a great and impervious 
district. Ekin v. Piggot establishes, that, if the Court is satis¬ 
fied by the evidence, that there is no ground for doubt as to 
the immemorial payment, the Court will not send it to a Jury. 
1 admit, in later times the Court has been more disposed to 

• do that. In some of the cases however a very considerable 
prejudice appears in great men on the subject of tithes. In 
Twells v. Welby the ground does not appear; nor, whether 
the Court was well informed at first; and the endorsement of 
the Judge was made upon the conception, that this was a 
question of law. Upon the subsequent trial the verdict was 
for the defendants, the rectors. In Bishop v. Chichester an 
issue was not directed; and in Edge v. Oglander the fact is 
not, that the value of the lands was only 80/. but the rent; by 
which the tithe was to be measured. Ashby v. Power is one 
of the strongest cases. The whole question really turns upon 
the effect of this evidence on the Court as to the possibility 
of this having been an immemorial payment. By the evidence 
this hamlet of Streetfields appears to be in Cestersover: but at 
all events is contiguous to it. No precise rule has been laid 
down, in what cases an issue is to be granted. 

Lord Chancellor.*— The question is undoubtedly a ques¬ 
tion of fact. Tithes of agistment and milk are the tithes the 
land yields at present. T!ie account is of course; unless some* 

OJ 2 Gvnll. Tith. 803. X Fes. 39. f a J 3 Gw«. Titii. 1239. 
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1802. thing is set up by the defendant to show the demand ha*s 
W'VN^ otherwise satisfied, or that he is read)' to satisfy it in the only’ 
o’CoNXEu way in which a rector is entitled to have it satisfied. The de- 
fence is a payment from time immemorial, in a strict senstf. 
There is no doubt, that according to the constitution of this 
Court, it may take to itself the decision of every fact put in 
issue upon the Record; and, with great deference to Lord 
Chief Justice fVilles^ I have not much doubt, that this ques> 
tion was known in Courts of Equity long before Serjeant Bel~ 
JieWs time.faj It is pretty clear that Courts of Equity, in 
ancient times, were more in the habit of taking'to themselves 
the decision of questions of fact, than they have thought wise 
and discreet in later times. As to the immemorial payment, 
if any reasonable doubt has been raised upon it in the evi¬ 
dence, it has been of late thought wise and discreet to send 
the question of fact to a Jury. All the Judges have demon¬ 
strated their opinion in favour of that practice where any 
reasonable doubt is raised upon the fact; and I cannot sup¬ 
pose there is any prejudice in a tribunal appointed according 
to the c institution of the country to try the fact. In the dis¬ 
cussion of this, as a question of fact, it is too dangerous to 
examine the effect of evidence, the inferences from which 
have been so long stated to be questionable, with the same 
freedom as perhaps I might have done within the last twenty 


years. 

Upon the question of fact, whether there has been this im¬ 
memorial payment, the magnitude of the payment is but evi¬ 
dence of tne improbability that it was immemorially paid; 
upon the inference, that the land-holder would not so long 
ago have come into such an agreement to pay a composition 
so vastly above the value. There is great weight in that. On 
the other hand, a great deal of observation has been fairly ap¬ 
plied to that. We hear in this country harsh observations 
upon this property; which upon examination will, I believe, 
be found to be less paid for than property of any other species. 
But in this case for many years back, during which in all pro- 
[ 672 ] bability the payment was not half the value of the tithe, 20/. 

per annum was paid for all tithe; when the value of the agist¬ 
ment alone was 50/.; so that the question cannot always be 
determined by the single fact of the relative value of the tithe 
Rankness of and the payment in lieu of it. The rankness, being but evi- 
s modus is only dence as to the immemoriality of the payment, forms no ob- 
cvidcnce;not i^j-tion in point of Law to the modus. If you can infer that 
in point of It has existed, the inequality of the payment forms no objec- 
Iaw. tion to it. Therefore in the case in Blackstone the Judges 

certified that 2.s. 8d. was not an illegal payment for a lamb. 
Distinction As to the ^ithe of particular things, it is observed in all these 
utonnknets cases, that the inference from the magnitude of the pay- 
dus'for tithe much stronger against the fact, that it is immemorial, 

of particular than in an agreement to pay so much an acre, and a fortiori 
thuin and a . .... 

fermnwdua. Santom V. iSAaw, 2 OxdU. Tith. 806. ("aj p. 672. Richards 

▼. Evans, 1 Ves. 39. 
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<; l®r a particular farm; for it is perfectly easy in almost any 1802. 
period of our history to ascertain, what a lamb was worth; 

■ •, and therefore to conjecture, upon what in any place parties O’CoinrsK 
'^ould agree. But what is the value of land in a particular 
parish, and what therefore it is proper to give per acre, is a 
very complicated question. The owner might have been in 
possession of land of very different values; and might com¬ 
mute upon the whole; though, if not an average commutation, 
it would be a very improvident commutatior. for a distinct 
part. The ownership might have been severed; and then it 
would be very-rash to conclude against a modus, admitted to 
*be too great for any particular part; when the very foundation 
is, that he thereby got the liberty of compensating for the 
tithes in the other lands. So upon a farm modus: 1 cannot 
weigh the propriety of it, but I cannot forget, that great Judges 
have said in Equity, and put it to Juries, that there may be a 
convenience in having a farm modus; which may induce an 
individual to give more in that way than he would as a modus 
for particular titheable produce, or, per acre of arable land, 
and not including hay, &c.; and they have stated, that piety 
might induce them to give rather more, than less, than the 
value to the clergyman. 

With regard to the cases, I never could persuade myself, 
that 1«. per acre upon the principle of rankness was not in all 
probability a monstrous payment; and, that the payments sent 
to be tried at Law were not monstrous. But still the Judges have 
thought, even such payments ought to go to trial; and ver- [ 673 ] 
diets, under which in many cases even more than 1«. an acre 
has been claimed, have been confirmed. What is this more 
than an acre for all tithes of this farm, in whatever form 

• cultivated or occupied; not for agistment, milk, lamb, or any 
other particular tithe. It is said in the argument, this land 
has formerly bev n arable. There is very little evidence upon 
that. I cannot conclude, that it was not; and there is no evi¬ 
dence authorizing me to say, this modus may not be shown 
by some evidence to be as reasonable a commutation for 
tithes, even put so distributively, and not as a farm modus, as 
in some of those cases, where 1«. an acre has been given even 
for tithe of hay alone. The cases certainly are very strong. 

But when I find issues directed in cases full as strong, and 
Judges acting upon them afterwards, it would be too bold in 
me to refuse the defendant an opportunity of submitting to a 
Jury questions not more improbable than occurred in those 
cases; which in the result were supported by evidence; and 
were thought to be satisfactorily supported by the Courts, who 
sent those- questions. Upon this subject 1 distrust myself, 
when I observe the comparative value of the tithes; an:' am 
struck with the larg^ value of the tithes, compared with the 
estimated value of the land at that day. In this case it is 
enough for me, that I 'cannot unravel the difficulty, so as to 
satisfy myself, it was not a great deal more than a tenth of the 
value of the land. The case tried by Mr. Justice Bulkr seems 
VoL. VI. 67 
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1802* vepr strong. It was sent to be tried under circumstances 

ficient to make them pause. One circumstance was very 
O’CoiTNxs strong, as to the value of the whole rectory at the time. No 
CwK more than Mr. Justice Butter the extent, to which 

** ' he thought the Law authorized Juries to presume facts. J 
remember a case of presumption upon the advowson of Ches~ 
ter le Street. The manor was granted to the Milbank family, 
with an express exemption of the advowson. They had pre¬ 
sented in one or two instances ; and the Jury was directed by 
Lord Mansjield to presume, that the Crown had made a grant ; 
which grant was not produceable ; and Mr. Jusjjce Butter held 
that direction of Lord Mansjield perfectly right. Lord Chief 
Justice Eyre was no friend to that doctrine of presumption; 
and ye*, hostile as he was to strong presumptions, he sent 
that case back to be tried upon the presumption, whether Is. 
^ an acre was a good modus upon land, proved worth 16.v. an 

I 6T4 J acre, and four years before worth 13^. an acre. Attending to 
Mr. Belts calculation upon the naked question, can it be 
doubted, looking back to the time of Richard I. whether it was 
a fair commutation? No one could hesitate upon it: but still 
the Cout t of Lxchequer said, it was a question of fact: and 
they sent it back to be tried; and the conclusion was perfectly 
right. It might have been said, as Lord Kenyon said, will 
you send it to the prejudices of a Jury, not to their judg¬ 
ment? I cannot talk about that. I send it to their judgment; 
and ask them, what they think upon their conscience, direct¬ 
ed by their oath. 

I am not at liberty therefore, after what has passed in for¬ 
mer cases, and whatever may be my persuasion as to the 
truth of this case, to say, this must not be tried. In Fermor v. 
Lorraine I never had the least doubt, that the modus was too 
rank : but the Court sent it to an issue. 


An issue was directed, which was tried at the assizes for 
the^ County of Warwick; and a verdict was found for the 
plaintiff in the issue, the defendant in equity, establishing 
the modus. On the 29th of November a motion was made for 
anew trial, on the grounds of misdirection of the Judge, and 
new evidence since discovered. The former ground referred 
principally to the observations of the Judge on Pope Nicho^ 
las^s survey, as entitled to little 'weight; that in the minister’s 
accounts in the time of Hen. 8. Streetjields was not mention¬ 
ed ; that it did not appear to be part of Cestersover; and it 
might be presumed, that there was another bailiff, and ano¬ 
ther minister s account as to Streejields. The new evidence 
was a deed of partition, in consequence of which a fine was 
levied, expressly comprising Streetjields as part of Cestersover. 
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•AN injunction hav'ing been obtained^ restraining the de* In enforcing 
fendaiit from proceeding at law to recover his deposit, the 
usual order was made for dissolving the injunction, unless of compcnsa* 
cause, upon the answer coming in ; by which the following tion for a vari- 
circumstances appeared. ance from the 

In August the defendant purchased from the plaintiff by pri- courtiiasgone 
vate contract an-£state, consisting of some farms and the tithes so far, to the 
of the parish of Bishop's Lhicomh in Devonshire^ for the sum extent even of 
of 11,OCX)/, the purchase to be completed on the 25th of 
{■ember. The description in the particular as to the tithes was of^iiV pur-^*^ 
this: “ Also the valuable corn and hay tithes of the whole pa- chaser, that, 

“ rish of Bishop's Lincomb." An abstract was soon afterwards w’lji re the 
delivered ; and a rental: containing the general description of j’e'^tofihelcon- 
the garb, (a) otherwise the tithe, of hay and corn: the latter tract was all 
expressing nothing relative to tithe of hay; but containing the com and 
these entries : W tiilies of a 

“Custom hay about 2/.-- 

farms out of tillage this year and not in composition 5.” half was allot- 
“ Estates occasionally in tillage but not in composition 20.” ted to the Vi- 
In September the defendant went into Devonshire to see the 
t Slate ; and employed a surveyor to look over it. Upon the 14th muted for a 
December he wrote to the plaintiff, refusing to complete his customary 
purchase ; and calling for his deposit. pajmeut, the 

The corn tithes arose from about 8000 acres ; and were paid payment*^the* 
by annual composition. The tithe of hay was from so much extent ofmea- 
of about 2000 additional acres, as was meadow, (how much dow, and the 
^lid not appear:) one-half of the tithe of hay contained in the 
allotment belonging to the Vicar: the other half commuted dis- 

lor by a payment o*' 2l. per annum; the nature of which did tinctly appear- 
not appear: the conversations upon the subject not carrying inff. the in- 
ii further than belief that it was a modus. The answer j a* 

stated, that the tenants had converted arable to meadow, and ter answer, 
threatened to convert more. 

Mr. Komilly^ and Mr. Cox^ for the Plaintiff.^ showed cause [ 676 ] 
against dissolving the injunction: 

This is a subject of compensation. The objection also is 
waived ; not having been taken by the purchaser from August 
till Decembers Fordyce v. Ford, (a) In Lowndes v. Xane, as 
to compensation, the estate not being tithe-free, as represented, 

Lord llmrlow went much into the application of the principle 
of “ Caveat emptorp* (b) and no doubt was entertained, that 
it was a subject of compensation; and as there was a direct 
Warranty, that it was tithe-free, compensation was given as to 
that; but not as to the wood; with respect to which tlfere was 

h.B to the meaning of the word ** Garba** see the preceding case, 
p. 6r6. 4 Bro. C. C, 494. fb J Oldfield V, Bound, ante, vol. v. 508. 

1(1) Sec what is said, Sirffd/tt, Vend. St, Parch. 210, 211, (3dAm.£d.)| 
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1802. enough to put the purchaser upon inquiry. In Poole V. Sher-^ 
gold also Lord Thurlow gave compensation for some part; td ‘ 
UaicwK which no title could be made. In that case was cited the case 
of a contract for a house and a wharf; and though no title couM' 
Uassos. made to the wharf, the purchaser was compelled to take the 
house. 

Mr. Mansfield^ and Mr. Heald.^ for the Defendant. —^There is 
no instance, in which a person contracting for all the tithes of 
a parish has been compelled to take half, or to take it subject 
to a modus, purchasing tithe in kind. Pinckev. Curteis(c) 
came at last to this question: the estate having been sold as 
tithe-free, whether the exemption extended to after-purchased 
lands, recovered from the sea. The subject of the purchase 
was ar estate at Gillingham^ part stated in the particular to be 
tithe-free. It turned out, that the land paid no great rectorial 
tithes, under a title derived by grant from the Crown of the 
tithes with the land : but the Vicar was entitled to the small 
tithes. Subsequent to the grant the land was recovered from 
the sea. Upon exceptions to the Report it came before Lord 
Loughboroiighy and for further directions ; who was finally of 
opinion, upon great consideration, that the purchaser should 
not be held to that purchase ; certainly against the decisions 
upon estates sold tithe-free, which turned out to be subject to 
tithe. The same doctrine has prevailed in subsequent cases; 
that if the man cannot have substantially the thine for which 
J he contracted, he shall not be bound, though small matters are 
the subject of compensation. Calcraft v. Roebuck (a) went upon 
the misconduct of the defendant: otherwise that contract 
could never have been performed. 

Upon the circumstances, there is nothing like a waiver. All 
that passed was a delivery of the abstract in August. There 
was no negotiation about the title: nor was the defendant 
called upon to say, whether he would take it. The plaintiff 
acquiesced, till the defendant should determine, whether he 
would take it, or not. He went down with a surveyor to make 
inquiries; the result of which appears in October. The prin¬ 
cipal of several objections was the modus for tithe of hay. 
That necessarily would compel him to agree with the tenants 
as to the tithe of corn. In Fordyce v. Ford the parties went 
on disputing about the title; and it appeared clear, that the 
objection was waived. In %owndes v. Lane the party only 
wanted compensation; not objecting to his purchase. 

Air. Romilly^ in Reply. —There certainly have been instances 
of compensation for tithes, as part of a large contract; when 
the vendor could make a tide to every thing else; as in the 
case put of a contract for the purchase of land tithe-free; 
which is nothing but a contract for the land and the tithe. In 
^1 those.cases the party has ccmtracted for something, which 
it is not possible to |;ive him: but as that is not the great ob¬ 
ject of his contract, it is a subject of compensation. The same 
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ar^nonient applies, where the estate contains a less number of 
acres than represented. But this is a contract for tithes with 
other property; and the tithe of hay is of very inconsiderable 
rvalue, (b) The defendant certainly could not take till the day, 

^ on which the purchase was to be completed, to say, whether 
he would take it. He was bound to take the objection, as 
soon as it was known. What applications was the plaintiff to 
make ? The moment the rental was put into the defendant's 
hand he knew the state of the objection. All this time he 
was speculating, whether he should carry the contract into 
execution. ^ 

Lord Chancellor. —^Without meaning to say, what may be 
the final decision, 1 am of opinion, attending to all the cir¬ 
cumstances, it is too hazardous to say, there is not a fair and 
reasonable question, whether this contract may not be speci¬ 
fically executed. It is certainly to be observed, that under the 
head of specific performance contracts, substantially different 
from those entered into have been enforced. In the case of a 
contract for a house and a wharf, the object of a purchaser 
being to carry on his business at the wharf, it was considered, 

’ that this Court was specifically performing that man’s contract 
by giving him the house without the wharf. So in Shirley v. 
Davis^ in the Court of Exchequer, the subject of the contract 
was a house on the north side of the river Thames^ supposed 
to be in the county of Essex; but which turned out to be in 
Kent i a small part of which county happens to be on the other 
side of the river. The purchaser was told, he would be made 
a church-warden of Greenwich; and though his object was to 
be a freeholder of Essex, he was compelled to take it. So in 
Lord Stanhope's case the object was to get an estate tithe- 
free: and yet Lord Thurlow obliged him to take it subject to 
tithes, (l) 

In this case, the hay-tithes were represented to be of so 
much of about 2000 acres as happened to be employed in 
meadow: how much is not at all distinctly in proof. There is 
something like a distinct representation as to the arable land, 
but not amounting to a warranty. It appears also, that the 
com-tithe was really the principal part of the estate ; that the 
farms were purchased for the purpose of enjoying the com- 
tithe estate. The aspect of'the particular is a farm in hand, 
rendered beneficial by the circumstance, that the purchaser 
would have the whole tithes of the parish of corn and hay ; 
which is also some representation, that the tithes are to be 
taken in kind; and I take it so as to the com-tithe; being 
paid for liy annual composition. As to the nature of the pay¬ 
ment for the moiety of the tidie of hay, it is not understood, 

t 

C^J This was denied by the defendant. 
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1802. whether it U a modus or a pa 3 nment capable of being shfeken 
in Law. It is impossible to deny, that the purchaser under 

Busw-jc such a particular is put in a situation of great hardship. 

The abstract does not correct the representation; as the rental t 
llAMsoir. degree does. If this case stands simply upon the re- „ 

presentation in the particular, the abstract, and the rental, it 
[ } would be within the authorities. That they are extremely 

strong cannot be denied; and upon a motion for an injunction 
a precedent cannot be established, to affect the vast class of 
authorities upon a point of such importance, turning upon all 
their particularities. In the case of an estate sold tithe-free it 
is a prodigiously strong measure in a Court of Equity to say, 
as a discreet exercise of its jurisdiction, that the contract 
shall be nerformed; the defendant swearing positively, and 
proving, that he would have nothing to do with the estate, if 
not tithe-free. That, though a very strong proposition, does 
not come up to this case ; for in those cases the Court pro¬ 
bably speculates, that tithes and land are the subjects of 
.separate and accurate valuation; and the value of the one does 
not affect the other; and therefore, though there is a failure 
as to the nthes, a part only of tlie subject of the contract, the 
whole is not affected; as it would be, if the contract was for 
tithes only. Suppose it proved, that this farm was taken for 
the purpose of enjoying the corn tithe principally; that the 
hay tithe was a very small object; great part of that capable 
of being taken in kind; but a small part, not much affecting 
the bargain, liable to an exemption or modus; the Court in 
such a case might decree upor the doctrine of compensation. 
But it will be very different, if it turns out upon examination, 
that 1 or 2000 acres are capable of being converted to the 
jjurpose of producing hay; or, that a part or the whole may 
be converted from arable to meadow. All those considerations 
are verj" material upon the question of compensation ; and it 
is impossible to determine, now, that this will not be within 
the reach of some of the avithorities a case for compensation. 

Upon the conduct of the party this may differ materially 
from I'ordyce v. Ford. In that case, only seven acres were 
freehold, and all the rest leasehold; but the abstract distinct¬ 
ly stated what was freehold, and what leasehold. From the 
delivery of the abstract it was perfectly understood beyond 
dispute, without any ground for inquiry, that it was leasehold 
unquestionably and irrevocably. The purchaser receives the 
abstract; treats upon it with full knowledge up to, and long 
after, the day, on which the contract was to be performed, not 
upon the nature of the property, but the title; and the Master 
[ 680 3 of the Rolls thought, there was a clear waiver. I doubt ex¬ 
tremely, whether that will turn out to be the case here. Tak¬ 
ing the representation in the conversation to be, that they be¬ 
lieve it to be a modus, and supposing the purchaser could 
have been off the bargain at that moment, which is very ques¬ 
tionable, can it be said from what passed afterwards, that he . 
cannot now; having contracted under this representation, and 
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IcarMng no more afterwards than that they conceive it to be 1802. 

• a modus ? That is not like the representation as to the lease- 
hold property, but one requiring a reasonable time for in- 1 )ii£wb 
%} uiry. Suppose, he had said, he would take it notwithstand- 
jng, if the quantity of land likely to produce hay was small, 
or, provided it would not affect the value of the other part of 
the purchase: some time was necessarj' to inquire into that; 
to know, whether the tenants mean to convert the arable land 
into meadow, and can by that force him to an agreement as 
to his corn tithe. The answer swears, they threaten this; 
that they hav*\ done it in some instances; and mean it in 
•more. The inference will depend a great deal upon the ex¬ 
tent, to which the fact may exist; and till that is determined, 

1 cannot say, whether this can lie in compensation. Ii it goes 
to the destruction of the corn tithe, he not only loses the hay 
tithe, but he does not get the thing which is the principal 
ol-.pct of the contract. It is not merely a small abatement. 

j cannot therefore decide, this cause upon the grounds 
ao'-' before me. There is question enough, independent of 
the conduct of the defendant, to lay a fair ground for litiga¬ 
tion. The Injunction must therefore be continued. 

f a The part ies had pressed for the opinion of the Lord Chancellor upon the 
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THE bill, filed on the 24th of yune, 1801, stated, that in 
1 rso, the defendant, an attorney and solicitor, first began to ihiF by a 
employ the plaintiff as his Clerk in Court in such Chancery 
suits as he was concerned in; and the plaintiff having done bu- 
sincss lor the defendant tor many years without receiving any m.-nt of a ccr- 
money on account, in October^ 1796, delivered a bill; and wrote uin wmi, 
a letter desiring to have it discharged. The bill amounted to stnieil as Uie 
46/. ll«. 8(/. The defendant sent no answer to the letter; and i,\i* 

concealed himself; but accidentally meeting the plaintiff as-for fees and 


sured him, that on the first day,of the present Trinity Term disburse- 
he would call and discharge the account, and finally settle with 
the plsiintifF* ^ ^ relief over- 

The bill further stated, that the defendant had no intention ruled. 


of satisfying the plaintiff’s demand; but removed from place 
to place to avoid him and his other creditors ; and that the 
sum of 4<6/. 11s. 8c/. ig now justly due to the plaintiff; and has 
been so for many years antecedent to the delivery of the bill; 
and in answer to the pretences, upon which it suggested, that 
the plaintiff refused to satisfy the demand, charged, that the 
defendant never paid plaintiff any money on account of his bill, 
and that he has no receipt or discharge, &c.; and prayed, 
that the defendant may be decreed to pay to the plaintiff the sum 
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of 46/. 1 If. 8d. the amount of his aforesaid bill of fees and 
disbursements. 

The defendant demurred to the relief for want of equity, 
and the plaintiff’s remedy, if he is entitled to any relief, being' 
at law: and as to the discovery answered; admitting, that he* 
employed the plaintiff, and that a bill was delivered, but ti 
what amount he is unable to set forth; and stated, that in 1790 
he ceased to employ the plaintiff. He denied the promise to 
pay the bill, or settle the account; and, though he admitted 
having changed his residence, denied, that he did so to avoid 
payment of his creditors. • 

Mr. Houpel^ in support of the Demurrer .—^The demurrer is' 
put in Mpon the ground, that this bill is merely an attempt to 
give a jurisdiction to this Court in a case admitting full and 
effectual relief at law. The relief is merely payment of a sum 
of money. No equitable circumstances are alleged. The only 
pretence is, that the plaintiff is an officer of this Court. The 
privilege in general holds; but applies only to suits, in re¬ 
spect of which the Court has jurisdiction; as, where there 
is a c(.iicurrent jurisdiction: but where, as in this instance, 
this Court has not the natural jurisdiction, the privilege, 
cannot hold. If the Clerk in Court is to be considered as 
an attorney or solicitor, the authorities are against such a bill. 
There is an old case. Lord Ranelagh v. 'Tliornehill(a) in sup¬ 
port of such a suit: but subsequent cases have established the 
practice ; Parry v. Owen;(b) which, it is remarkable, is the 
case referred to in Mitford(c) as an authority, that this Court 
will not entertain a suit, wttere relief may be had at law. The 
case of Fell v. Christ Church College^ Oxfordfd) ended in a 
compromise. The circumstance, that this plaintiff is a Clerk 
in Court, cannot change the jurisdiction from law to equity. 
If he has the privilege of suing at law, it must be in the Petty 
Bag. 

Mr. Richards., and Mr. Romilly., in support of the Bill .—^The 
general doctrine, that a bill does not lie, where relief may be 
had in an action, is not disputed; but this is not within that 
principle. This bill is not filed by an executor, but by the offi¬ 
cer himself, whose duty calls him to attend the Court; and 
who is to be resident in the Court and the offices belonging to 
it. Thence the privilege arisen. The defendant is not a stran¬ 
ger, having no connexion with the duties of the Court, as in 
Parry v. Owen; but is a solicitor. This demand arises from 
business done in this Court in the course of the plaintiff’s 
dvity, as Clerk in Court, and the defendant’s, as a Solicitor. 
It would certainly be inconvenient to refer such a subject to any 
other jurisdiction. Can the Master of the Court of King’s 
Bench determine upon fees arising in this Court for business 
done here; receiving evidence, as he must, of the business 
in this Court. Clearly such a demand can here only be deter¬ 
mined with convenience, by analogy to those cases at law 

CaJ \ Fern. 203. fb J Jmb. 109. 3 Mk. 740. 

fej Mtf . 111. frfj Before Lord Thurlow . 
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. * VKherS“an attorney is privileged to sue and be sued in the 1802. 
t[^ourt in which he practises, upon the principle of his neces- 
sary attendance. Though upon a legal demand, there is a Biiikkk 
concurrent jurisdiction. Upon a bill of costs in a Court of '*'• 
Law, the principal being there gives the jurisdiction; and, if 
necessary, the Master or other officer will take to his assistance 
a person out of this Court. 

The authorities are in favour of this bill; and there is no 
authority against it. The case cited from Fern m brought the 
merits distinctly before the Court upon a bill of review. In 
Norris v. Bacon (a) a. plea of the statute (b) was put in, on the 
ground that plaintiff had not signed his bill ; and that plea 
was allowed ; which admits the jurisdiction. Moore v. Row {c) 
was the case of a bill by a barrister; to which a demurrer was 
allowed, on the ground that his fees were honorary ; and there¬ 
fore there was no remedy : but it seems to have been co.jceiv- 
ed that, if there was any remedy, it would be by bill in this 
Court. Parry v. Owen was the case of an executrix; and the 
report in Ambler must be erroneous. Clearly there could not 
have been a summary application, which can be made only 
by the client, not the attorney; and an executor is not within 
the statute, {d) The ground of the decision does not appear 
in Atkyns. In Milfoil the case is only cited for the general 
proposition. Fell v. Christ Church College was the case, not 
merely of fees, as Clerk in Court, but of a bill of costs as So¬ 
licitor. The plaintiff put in a schedule of the bill of costs. 

Lord Thurlow was much dissatisfied ; but did not allow the 
demurrer. It came frequently before the Court; but there was 
no decision: and it ended in the defendant’s paying the de¬ 
mand to a great degree. That case is therefore a clear autho- 

• rity that Lord Thurlow could not allow the demurrer. 'Hie 
argument upon it goes a great way in favour of this bill, merely 
for fees due to tl. e plaintiff, as Clerk in Court. Tancred v. 

Cheater (e) was a mixed case, between precisely the same par¬ 
ties, but not wholly upon a bill of costs. A great part of the 
demand however was a bill of costs. The defendant insisted, 
the costs ought not to be inserted. Lord Alvanley decreed an [ 684 ] 
account generally; not conceiving that the plaintiff was bound 
to go to law for the costs; both parties being officers of this 
Court, and the business in this Court. 

Such being the state of the authorities, your Lordship will 
have to decide this case upon general principles. Those be¬ 
ing cases of Solicitors, this is much stronger; the case of a 
Clerk in Court, suing merely for fees, to which he is entitled 
only under the Lord Chancellor’s orders. 

Mr. Roupel^‘ in Reply. —^This is admitted to be a clear legal 
debt. The privilege, I admit, is in a degree personal, and 
general cases the officer is not to be drawn into anothet* Court: 
but that is only in cases of concurrent jurisdiction ; where a 

r a) 1 Vem. 312, (bJ Stat. 3 Jam. e. 6. fcjl JRep Ch. 21. 

( dj Stat. 2 Geo. 2. c. 23. c. 22. f ej \t the BoUa, before JLord Mranley. 
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1802. remedy may be given here according to the ordinary'^priiici" 
V./v^ pies, upon which this Court gives the remedy: not, where the 
BABKxa remedy is completely at law. The inconvenience does not ap- 
ply; as the p^mtiff may sue in the Petty Bag. The objecti6n 
Dacu. demuner is, that he comes on the wrong side of the 

Court. It is not necessary that the bill should undergo taxa¬ 
tion. It is said, a Clerk in Court is not entitled to fees, ex¬ 
cept under the order of the Lord Chancellor. That order 
would be evidence of his right; and then he may prove the 
items. It must be admitted the party was not entitled to the 
remedy stated in Ambler*s report of Parry v« Owen ; but it is 
clear, if the demurrer was wrong in that case, the decision 
must have been upon the general principle, that such a bill 
does not lie for a solicitor's fees. 


The judgment upon this demurrer was several times post¬ 
poned, to give an opportunity for further inquiry ; and addi¬ 
tional authorities were cited. 1 Prax. Aim. 306, a demurrer 
to such a bill was overruled. A plea of the Statute of Limi¬ 
tations to such a bill: 2 Prax. Aim. 283. Bill by a solicitor ; 
to which an answer was put in, not a demurrer: Curstis Can¬ 
cell. 41. Hamilton v. Hodgson.^ 26th April., 1746. Langstaffex. 
-, 16th April, 1774. A great many instances were pro¬ 
duced of bills hied by Solicitors and Clerks in Court, signed 
[ 685 ] by persons of great character. Colman v. Highmore., a bill 
by a Clerk in Court, demanding a specific sum, 64/. Powel v. 
Edwards., also a bill by a Clerk in Court. Hutton v. Marnon. 
a bill by a Clerk in Coui:, filed the 1st of July, 1756. Mcars 
V. Hears., 12th of May, 1761, a bill by a Clerk in Court against 
a Solicitor for fees. A bill filed in 1711 by R. W. against M. 
D.; to which an answer was put in: but the record was not 
found. Robinson v. Ellis, another instance. The result is a clear 
course of practice, though not verified by decrees. It was said, 
there were several other instances of bills by Clerks in Court 
against Solicitors for fees; but they were all settled without any 
answer put in. 

On the other side it was said, t^at three only of the bills 
appeared to have been actually filed: one was Powel v. Ed¬ 
wards^ a bill by a Clerk in Court; not against the debtor him¬ 
self, but his executors, for an account of his personal estate 
and satisfaction out of his assets, involving a variety of other 
things: a bill that might have been filed by any creditor; 
and it stated several difficulties in prosecuting the claim at 
law ; alleging that the witnesses were all dead. 

The bill in Hears v. Hears was filed, but no appearance 
was entered; and it does not appear whether a- subpoena issu* 
cd. That bill alleges various sums received from the defend¬ 
ant on Account of the plainuiF's bill; that the vouchers had 
been delivered up; and no evidence could be produced at law; 
but that, upon an account, a balance would appear due to the 
plaintiff. In such a case, an account and mutual credit, ex¬ 
clusive of any other circumstance, the jurisdiction was clear. 
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• Caiman v. Seymour comes nearer this point than any other 
rase ; containing none of those other equitable circumstances, 
’ .exclusive of that of privilege. A copy of the bill is produced ; 
bht it is not known, whether any appearance was put in, or 
any thing was done under it. 

In the instance cited from Prax. Aim. published among a 
variety of precedents, the plaintiff introduced charges to give 
the Court jurisdiction; that he was at a great charge in suing 
out several writs, &c.: instead of relying upon a broad prin¬ 
ciple, or known practice, labouring to protect himself against 
a demurrer by those allegations. The prayer was, that the 
defendant should show cause why he should not come to an 
account. The demurrer to that bill cannot be found. The 
case in Cursus Cancell, was a bill for an account: the defend¬ 
ant had arrested the plaintiff; and the bill also prayed an in¬ 
junction. These instances do not establish such a clear course 
of practice as to enable your Lordship to support this bill, 
cither upon practice, or any known principle. 

Lord Chancellor. —I have been furnished with what ap¬ 
pears in the Register’s Book as to the case in Vernon: which 
being upon a bill of review is a decision of great importance. 
But it does not quite satisfy me. The reason given is, that 
the party should have demurred, and not have permitted it to 
go to a hearing. The rule now is, that if you could have 
demurred to the bill, the Court will not make a decree at the 
hearing. 

In Mears v. Mears there is a very material charge ; that the 
Clerk in Court had delivered his vouchers to the defendant. 
Consequently he could-not possibly go on at Law; and then 
the observation applies, that wanting discovery, the Court 
gives relief, particularly in matters of account. 

Lord Chancellor. —In this cause the plaintiff and the de¬ 
fendant are both officers of this Court. The defendant has not 
availed himself of the rule that has lately obtained; that if 
the plaintiff is not entitled to the relief, he shall not have the 
discovery; faj but has adopted a course that prevailed in 
times, not very remote, by demurring to the relief and an¬ 
swering to the discovery. The, question is, whether a Clerk 
in Court, dealing in that character with a Solicitor, as such, 
can file a bill for an account and payment of the balance: or, 
to put it more pointedly to the circumstances, whether the 
Clerk in Court stating this case, and that a sum is due, can 
maintain the suit: the defendant resisting the demand as not 
due in the ^hole or in part; but not showing what part has 
been paid, and how the account stands. It is objected, t.;at 
the bill cannot be sustained for several reasons, first, it is 
said, the demand is purely at Law; that if the bill pointed to 
® proper subject of this jurisdiction, it ought to have been 
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No decree, 
where the de¬ 
fendant might 
have de¬ 
murred. 


March 3. 

General de¬ 
murrer lies, 
the plaiutiif 
being entitled 
to discovery, 
but not to the 
relief. 
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■"nj See the references, nn/e, vol- iii- "4r. 
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Account _ 
ConsequentUl 
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ry; though 
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merely for discovery, to enable the plaintiff to get evidftice in ^ 
support of an action; and further, that if there is any thing in 
the character of the plaintiff, giving hint a personal right of 
suing here, he ought not in a matter of this sort to sue in thilh 
Court, as a Court of Equity, further than to have a discovery.} 
and having had that, he ought to bring an action in the Pe*^ty 
Bag. 

1 do not at present go, for it is unnecessary, into any detail¬ 
ed observation upon the passages in the books of practice as 
to the right of a Clerk in Court to sue, not any body, but a 
Solicitor, by bill. Such passages are to be Jbund certainly. 
Nor shall 1 go into any particular observation upon the forms* 
of pleading in such cases which are also to be found there, nor 
into ojservation upon the various cases, many of which were 
cited, proving, that such bills have been entertained, and acted 
on, perhaps a little diversified in their circumstances. 1 barely 
state the inference arising from the fact, that many instances 
arc cited of bills by Clerks in Court against Solicitors for fees; 
which have been signed by the most respectable persons; and 
which though not matured into decrees, are so far authority, 
that the defendants submitted. These proceedings satisfy me^ 
(and fully to this extent, that I ought not to allow the demur¬ 
rer,) that the practice has been understood to be, that a Clerk 
in Court may sue a solicitor for an account of their dealings 
and transactions in that relation; and may sue him by bill in 
Equity. I believe, it will be found, that the Solicitors are very 
modern officers of the Court, compared with the Clerks in 
Court; (a) and, in the nature of the business and the manner 
of transacting it, that it will rest frequently more in the know¬ 
ledge of the Solicitor, what he is indebted to the Clerk in 
Court, than in the knowledge of the Clerk in Court what de¬ 
mand he has; and there may be an account, which is to be 
settled by a production of papers furnished to the Solicitor by 
the Clerk in Court; which will regulate the demand upon the 
Solicitor. This Court therefore, as it decrees and deals in 
matters of account from the inconvenience at law, assuming 
the credit of taking the account with regard to proceedings in 
the Court and the fees upon them better than, or at least as 
well as, a Court of Law, has been in the habit of conceiving 
and expressing a strong incUnjition to entertain jurisdiction in 
matters ttf this sort; and where discoi^ery is wanted, we know, 
it will be followed up by taking an account; even where there 
may be a proceeding at law. 1 am of opinion this plaintiff 
might bring an action at law, provided he had the evidence; 
and, we remember, the case of Mr. Hill and the Six Clerks 
went to law. (a) 1 was surprised to hear Lord Rosslyn ex¬ 
pressed a doubt, whether any Judge would try a cause between 
officers of'this Court, (b) If the officer had a legal right the 
Judge could not refuse to try it. But it does not follow, that, 

Ca) See the petition, Ex parte The Six Clerkt, ante, vol. iii. 589. t 

C^J p. 688. J^e, vol. iiL 596, 597. CbJ That was intimated at the Bar. 
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.becatise he has a legal right, he may not sue here. It depends 
* in some degree upon the usage and the inherent jurisdiction 
of the Court to compel its officers to do justice to each other, 
‘particularly in the matter of fees. As this bill is framed it is 
vas bold an experiment as the plaintiff could make ; and per¬ 
haps the defendant might have put upon the Record a defence, 
that might have made it difficult to sustain the bill, unless up¬ 
on such inherent jurisdiction, to be exercised not only by pe¬ 
tition but by bill. The plaintiff takes upon himself to state 
what is the result of the account, and therefore to remove all 
difficulty; redjAcing himself to the situation of a person hav¬ 
ing a clear liquidated sum, incapable of being entangled. But, 
upon the true nature of the bill, I rather think, what he meant 
%vas to state, that there was an account; that he had collected 
the result of it at this sum; and I rather think, this mode of 
staUng the bill, alleging that this sum is due, and a promise 
to pay it, was meant to take it out of the Statute of Limita¬ 
tions, rather than with reference to what was conceived to be 
the jurisdiction of the Court. The bill is capable of being so 
understood ; and if not, rather than shake what seems a privi¬ 
lege of the officers of the Court, I would allow the plaintiff to 
amend. 

I do not think, upon consideration, any of the cases cited on 
the other side distinctly apply as authorities against this bill; 
for the Court is to deal very differently, when dealing with 
the executor of an officer of this Court, contending against an 
officer, and between two officers of the Court. There is a dis¬ 
tinction in the relation of the parties ; which may perhaps ac¬ 
count for some of the cases referred to; which are very shortly 
reported ; and of which I have not been able to procure farther 
information. Under all the circumstances the habit of the 
Court gives so much of negative authority, that this demurrer 
ought to be ove.ruled. I do not know that there is great in¬ 
convenience even in filing a bill. With an inclination that a 
motion might be made, or a petition presented, I also am of 
opinion the defendant might relieve himself from the bill ; ad¬ 
mitting that he was a Solicitor, and desiring, upon motion, a 
reference to the Master to take the account: the suit would be 
ended; and the Court, as to costs, would have an opportunity 
of finally doing justice. Upoi^ the whole there is authority 
enough for overruling the demurrer, whatever may be the de¬ 
cree at the hearing. 

Demurrer overruled. (<rj 
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('aj The defendant paid the demand. 
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March 1, 2, 3. THE UNIVERSITIES OF OXFORD AND CAM¬ 
BRIDGE V. RICHARDSON. f 

THE bill stated, that by several Letters Patent, before and 
bill by the since the 13th year of Queen Elizabeth^ the plaintiffs are in- 
Vniversities of trusted with the especial privilege and authority of printing 
O^orcTand \trithin their respective Universities, and of selling, or causing 
Kr^-’”Mnter sold, throughout His Majesty’s dominions or elsewhere 
not joining, nil manner of books and works of whatever description, not 
but being prohibited by public authority, and whether the same may be 
fcndLu aii in- contained or mentioned in any other Royal Charter or 

juncUon.'re- Grant to any other Printer; and that under their said respec- 
■training the tive grants and privileges they are entitled to print within 
aalein A’w^- their said respective Universities, and to sell within the same 
bibfes prayer- elsewhere, all editions or copies of the Holy Bible, New 
books’ Ac. Testament, and book of the Common Prayer, Administration 
printed by the of the Sacrament, and other rites and ceremonies of the 
Church "'f England^^ in concurrence with such person or per- 
was continued who for the time being may be his Majesty’s Printer; 
to the hearing, and that no other person or persons or body corporate what¬ 
ever besides the plaintiffs and his Majesty’s Printers for the 
time being, or their assigns, are entitled to print or publish, 

[ 690 ] within England^ any editions or copies of the Holy Bible, &c.; 

or to sell within England any other edition or copies of the 
said books than such as have been printed and published by 
or for the plaintiffs and the King’s Printers for the time being 
or their assigns or one of them; and that the plaintiffs toge¬ 
ther with the King’s Printers for the time being have respec¬ 
tively from time to time printed and published and sold for a 
reasonable price a considerable number of editions and copies 
of all the said books fully adequate to the necessary use of 
and actual demand from time to time made for them by all 
his said Majesty’s subjects within England^ and adapted in 
size, number, execution and price, for the accommodation of 
all ranks and descriptions of his said Majesty’s subjects •, and 
that they have respectively been at great pains and expense 
in preserving the text of the said books pure and correct, and 
of furnishing a safiicient supply of all the said books for the 
use of his Majesty’s said subjects, and more especially of late 
years have respectively printed and published so great a num¬ 
ber of editions and copies of aU the said books, that for seve¬ 
ral years last past his Majesty’s Printers have not found it 
necessary to print any new editions or copies of the said 
books, but have left the due supply thereof wholly to the 
plaintiffs; who have respectively employed a very large capi¬ 
tal in such printing and publishing. 

The bill further stated, that by Letters Patent, dated the 
8th of July^ in the 39th year of his reign, his present Majesty 
granted to John Reeves^ George Eyre, and Andrew Strahan,,to 
each of them, and each of their executors, administrators and 
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assies, for a term of years therein mentioned, and not yet 1802. 
expired, the oflGce of Printer to his Majesty amongst other 
things of all bibles, &c. thereby forbidding all other persons The 
whatsoever within England from printing any of the said UsirRHsmes 
books, or from importing and selling any of the said books oxtowd 

printed out of England during the time in the Patent men- and 
tioned ; and that the interest of John Reeves in the same has Cawbribbe 
by mesne assignment become vested in Eyre and Strahan; 
and the plaintiffs, and Eyre and Strahan^ having lately disco- 
vered, that some attempts have been made to invade their 
said privileges, Eyre and Strahan joined with the plaintiffs in 
publishing an advertisement, that they will take such measures 
against all orinters and vendors of the same as they are war¬ 
ranted to do for the protection of their rights, and preventing [ 691 ] 
the publishing and vending the Holy Scriptures and Liturgy 
of the Church by any other than those, who have just license 
and authority for the same; and the plaintiffs, in September last, 
finding that the same illegal practices were persisted in by 
many Printers and Booksellers throughout England^ caused a 
hand-bill to be circulated among the trade in general, giving 
them notice of the plaintiffs’ intention of immediately insti¬ 
tuting a suit in this Court against the invaders of said pri¬ 
vilege. 

The bill then stated, that William Richardson^ and yohn and 
yames Richardson^ of London^ have taken upon themselves to 
print and publish within England divers copies or Impressions 
of the English Bible, New Testament, and Book of Common 
Prayer, without the privity, consent or authority, of Eyre and 
Strahan^ or of the plaintiffs; or the said defendants have im¬ 
ported and sold, or exposed for sale, within England^ divers 
copies or impressions of the said books printed out of the said 
realm or within the said realm without the privity or consent 
of Eyre and Strahan^ or the plaintiffs; and that the said de¬ 
fendants have lately imported from Scotland or elsewhere, not 
within England^ divers copies of the English translation of the 
Bible in quarto, and printed respectively in Scotland or else¬ 
where, not within England; and have in London or elsewhere 
within England sold or exposed for sale divers copies or im¬ 
pressions of the said books respectively. The bill then charg¬ 
ing, that the plaintiffs have suffered considerable loss, and 
have already been considerably impeded, and are daily suf¬ 
fering more serious interruptions, in being enabled to fur¬ 
nish his Majesty’s subjects within this realm with a proper 
supply of the said books from the unjustifiable practices, as 
hereinbefore charged, of said defendants; and that the de¬ 
fendants Eyre and Strahan have refused to join in this suit, 

•prayed an injunction and account. 

The defendants, the Richardsons^ by their answer submitted, 
that they are entitled to sell in England editions and copies of 
the said books, which have been printed and published by his 
Majesty’s Printers. They stated, that they believe it may 
he true, that the plaintiffs, or the persons delegated by them, 
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1802. have from time to time printed and published a considef^^ble. ' 
number * of editions and copies fully adequate to the necessary * 
The vise of, and actual demand by, all his Majes^’s subjects in 
U51VERSIT1K8 Englutid^ and adapted in size and number, (but not in exe-/ 
Oxford cution or price, as the defendants believe,) for the accommo- . 

and dation of all ranks and descriptions of his Majesty^s subject*', 

CiMBRinox and have been at great or some pains and expense in preserv- , 
RicRAnnsoR. correct, and in furnishing a sufficient 

r * 699 1 nave employed a very large or some capital in 

J printing and publishing the said books; that an advertisement 
of such tenor, as in the bill, was published ; and that a hand¬ 
bill of such purport was generally circulated throughout the • 
trade. They believe, that the said delegates and not the 
plaintififa published said advertisement; and circulated the 
said hand-bill. They deny, that they have printed and pub¬ 
lished within England any copies or impressions, or any of 
the books, in the bill mentioned ; but admit, that as partners 
in trade, and in exercise of their privileges as British sub¬ 
jects and Freemen of the City of London^ they have imported 
from Scrtland^ and no where else, and sold in London^ but not 
elsewhere within England, divers numbers of one edition of 
the said books; of which they have set forth an account; and 
say, that all the copies and impressions so imported and sold 
by defendants, were printed and published by and for the 
King’s Printers in Scotland: and were sold by the defendants 
on their own account; and they insist, that the King’s Prin¬ 
ters in Scotland for the time being are duly authorized and 
privileged to print and publish the said books in Scotland; 
and that these defendants are authorized to sell the same in 
England; for by Letters Patent under the Seal by the Treaty 
of Union of England and Scotland, to be kept and used in 
Scotland in lieu of the Great Seal of that kingdom, dated the 
2d of November in the 26th year of his present Majesty, re¬ 
citing Letters Patent, dated the 21st of June, 1749, during 
forty-one years from the expiration of the Patent granted by 
King George the 1st, dated the 6th of July, 1716, for forty- 
one years. His Majesty nominated James Hunter Blair and 
John Bruce, their heirs, substitutes, or assigns, his sole Mas¬ 
ter Printers in Scotland for forty-one years from the expira¬ 
tion of the Patent then existing, with full power to use, ex¬ 
ercise, and enjoy, the said gift and office during the space 
before mentioned, with all the profits, emoluments, immuni¬ 
ties, exemptions, and privileges, to the same belonging, as 
[ 69i> ] far as agreed with the articles of the Union and the existing 
La%vs of Great Britain, and especially the sole and exclusive 
privilege of printing in Scotland Holy Bibles, New Testa¬ 
ments, Books of Psalms, Books of Common Prayer, Confes¬ 
sions of Faith, and the larger and shorter Catechisms in the 
English language. 

The answer further stated, that the Letters Patent granted 
to Kincarde, and Letters Patent to other persons prior thereto^ 
contained, as defendants believe, the like privileges and au- 
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’ thonfy ^; and insisted, that such books as have been, and may 1802. 

* be, printed under the exclusive authority and privilege given 
by said Letters Patent to the King’s Printers in Scotland^ did The 
become a subject of property or article of trade within the Act Uhitkmitim 
diereinafter mentioned in the same manner as books printed oxto»b 
under the exclusive authority granted to the King’s Printer in »nd 
England; and that in consequence of the Act of Union the Cambrumh 
persons authorized by the said Letters Patent to print the said _ 
books in Scotlandh?Lve a right to send such books into England^ ichabbbo*. 
and there to sell the same ; and in like manner the persons au¬ 
thorized to print the said books in England have a right to 
' send such books into Scotland, and there to sell the same ; and 
for forty years past, and, as defendants believe, for many years 
previous, such practice hath not been considered illegal or 
contrary to the Letters Patent. 

The answer then stated, that the defendants admit, they did 
sell the said books so printed in Scotland under the said autho¬ 
rity, and imported, without the privity of the Plaintiffs and the 
King’s Printers in England; and insist, that it was not neces¬ 
sary to obtain the consent or authority of Plaintiffs and the 
King’s Printers in England. They deny, that they have im¬ 
ported, or sold, or exposed to sale, any editions, copies, or 
impressions, printed out of Great Britain; and say, the co¬ 
pies printed by the plaintiffs are selling in London at I7s. 3d.; 
and the copies printed by the King’s Printers in Scotland sold 
in London at 11 s. 2d. only; and the quality of the paper, and 
the type, printing, and execution, of copies printed in Scot¬ 
land are very superior to, and better adapted for the use of 
the public than, the copies printed by the plaintiffs or their 
delegates ; and that the text is equally pure and correct; and 
the defendants have frequently heard complaints from the 
booksellers and others, not only of the prices, but also of the [ 594 jj 
quality, printing, and execution, of the copies printed by the 
plaintiffs or their delegates; which they believe well founded. 

They believe. His Majesty’s Printers in England have not 
given to the plaintiffs or their delegates any privilege or au¬ 
thority whatsoever either for printing or publishing the said 
books in England, or for preventing the defendants from sel¬ 
ling in London copies printed and published in Scotland; and 
His Majesty’s Printers in England do not directly interfere 
with that part of the trade; and say, defendants and other 
persons have for many years past carried on a very extensive 
and valuable trade with foreign countries, and particularly 
with the United States of America, by exporting copies of 
said books, published in Scotland, and brought into England; 
and unless p.ermitted to be sold, as heretofore, they believe, 
only such valuable branch of trade will be destroyed, '>r 
very greatly diminished, but a considerable revenue arising 
from the duties on the paper and leather will also be lost to 
Great Britain. 

A motion was made for dissolving the Injunction upon the 
answer put in. 

VoL. VI, 
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1808. Mr. Plumer^ Mr. Alexander^ and Mr. Thomson^ in support . 

^ the Motion^'T\xis is a question of considerable importance. 
The To sustain an injunction under the notion of irreparable waste 
Usitshbitiss the plaintiffs ought either to have established their title at 
OxFon or to have been in actual possession of the exclusive 

and privilege. The general question is, whether the subjects of 
CxKBBiDOE this kingdom may not buy and sell what by the King’s au- 
thority is printed within the realm. The prerogative even 
does not go so far; being confined to the printing and pub¬ 
lishing: the reason of the prerogative ceasing there. The 
plaintiffs claim a monopoly injurious to the great interests of 
the public. The Attorney-General is not a party. The claim 
is not made on behalf of the King’s Printer; who is made a 
deft.idant; declining to assert the claim made by these plain¬ 
tiffs. The bill seeks, not only an Injunction to restrain the 
sale of these books, (the prayer being confined to the sale, 
though the charges go also to the printing,) but also an ac¬ 
count of the profits already made. The Injunction prayed 
is to restrain them from selling these books any where. An 
Injunction is not granted unless the legal right is established 
at Law by decision, or by long usage ; if not, the Court will 
[ 695 ] have the right established: Hills v. The University of Oxford: (a) 
in which cause the plaintiff was the King’s Printer; and an 
Injunction till the trial was refused. In Millar v. Taylor (b) 
all the Judges express themselves in the same way as to In¬ 
junctions in the Court of Chancery; that such Injunction 
never is granted on motion, unless the legal property of the 
plaintiff be made out; nor continued after answer, unless it 
still remains clear: that the Court never grants Injunctions in 
cases of this kind, where there is any doubt: a doubtful legal 
title must be tried at Law, before it can be made the ground 
of an Injunction, &c. (c) In this bill they have not stated the 
instruments upon which their own title or that of the defend¬ 
ants is founded; but the general result only of the instruments 
under which they claim; and the import and effect only in 
general terms of letters patent and charters, by which without 
doubt this among other privileges is granted to them. They 
have sist forth the letters patent 39th Geo. 3, to the King’s 
Printer, which purport to impose a negative upon every othei 
person. Nothing in these letters patent can strengthen the 
plaintiff’s title. They attempt to unite themselves with the 
King’s Printer, who singly possesses the right; stating also, 
that the King’s Printer has not for several vears exercised the 
right; but has left it entirely to the plaintiffs. The bill con- 
mins no averment that the books sold by the defendants are 
in any respect inferior in the execution, or, in respect of the 
price, calculated to impose upon the unwary. The ansr^er 
awears, •diat tiie type, paper, and execution, are in all respects 
superior, the text equally correct, and the price a third less. 
The interest of the public is the main foundation of this pre¬ 
fer 4 Bur. 2377.2400- 


foj 1 Vem. 275. f6J 4 Bur. 2303. 



Gases in Chancery. 


rogaRve. All, that respects the printing, is certainly the just 1 S 02 . 
subject of monopoly j on account of the important duty upon V/vn> 
his Majesty to supply his subjects with these books: but. The 
Vhen they are printed, every principle opposes a restraint of Umitshsitim 
• the sale on behalf of the King or any claiming under him. Oxford 
T hat is the true principle, governing the Law upon this sub- ai^ 
ject, and recognised in a very important Act of Parliament. Cambkidoi 
A ccording to Mr. Torke's very elaborate argument the *■ 
prerogative is limited to printing and publishing, or import- 
ing from foreign countries; whether it is considered on the [ 696 ] 
ground of copy»-ight or any other. There can now be but two 
• principles upon which the prerogative can be considered 
founded: copyright; or, as the King is head of the church. 

The consequence, stated by the plaintiffs, is the injury to their 
private property, not to the public, 'fhe pecuniary loss is the 
ground made; and the account is prayed in respect of that. 

The object of the letters patent, generally referred to in the 
first paragraph of the bill, is all manner of books, not prohi¬ 
bited by public authority; and is not confined to books of this 
description. There is a broad distinction between the nature 
of this right and the right of a patentee. The plaintiffs do not 
' represent, that the letters patent have given ^em more than 
a privilege and authority. They speak of an exclusive right, 
only, when uniting themselves with the King*s Printer. But 
these defendants are not called upon to argue the question 
with the King's Printers or the King. The title, as stated, is 
nothing but a license to them with impunity from the penalties 
of the Star Chamber to print and sell: but no right of pro¬ 
perty, no control over others, is given; which appears from 
the certificate (a) in Baskett v. The University of Cambridge. 

What right has a person purchasing a license from a patentee 
to call in question the exercise of the invention by another 
person; much less, to have an account? Where is the legal 
right infringed by the publication of another ? How would 
they declare upon their right i Must they not aver, that they 
are entitled to the exclusive right ? Are the defendants liable 
to account to more than one person ? Suppose after the ac¬ 
count granted to the person licensed the patentee should come 
for an account. 'Fhere were five patents: two to the Univer¬ 
sity of Cambridge., and three to Oxford. That granted in the 
26th year of King Hen. 8 th to Cambridge has no mention of 
bibles, prayer books, &c.; which were not the object of that 
patent, being previous to the translation of the bible. The 
others were in the 3d, 8th, and 13 th Charles 1 . One was a 
confirmatory patent, giving particular rights over other books 
long hid in the libraries, having no reference to these books; 

^^^ut as to those others, never before published, giving ai. ex¬ 
clusive right for twenty-five years and ten years. • The char- 

frfj 1 JSum’t Eccl. Law, 353. In the quarto edition the substance of the 
patents is stated. 2 Jhtr. 664. 1 Hum't Eccl. Law, JrS. 
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1802. ter, 11th Char. 2, was also merely confirmatory. All 

amount to nothing more than a license. The plain language 
The is so; and more was never contended for than an Exception 
UsiT£MrriEB favour of the Universities of a right to print, unfettered by 
OxniBD exclusive right of the King’s Printer, 
ami In Baskett v. The University of Cambridge (a) this was "o 
Cambrhwe considered. They argued against the universality of the mo- 
KicHAEDBoir Hills V. The University of Oxford the Lord Keeper 

r ♦ fiQy i never meant they should print more than for their 

L j own use, or a small number more to compensate their charge. 

The right upon which these defendants insisVthe authority of 
the King’s Printer in Scotland^ giving an express power and 
exclusive right to print these books in that country, is as good 
as that of the King’s Printer in England. The printing and 
publishing being legal, the only question is, whether the sale 
can be controlled by the plaintiffs. Can this be called an un> 
authorized, pirated, edition ? In Eyre and Strahan v. Car- 
nan (6) the ground of the prerogative was laid down, not as 
property, but duty; to take care, that these books are correct. 
Thes books are properly printed under the King’s authority: 
where, is of no consequence. This authority is recognised by 
Act of Parliament, allowing a drawback upon paper used for 
the purpose of printing bibles and prayer books in Scctlandy 
in the same manner as to the King’s Printer and the Univer¬ 
sities in England. The sale is not a subject of restraint; unless 
when the books are not printed under proper authority; as 
where books of this kind are printed abroad. The competi¬ 
tion is of infinite benefit to the public; of which this case is 
an instance. The danger of establishing such a monopoly in 
the sale would be very great: the object being to furnish the 
public upon easy terms ; proper care being taken to preserve 
the text correct. These books when printed under proper 
authority, are as much a subject of sale as any other, under 
the fifth article of the Union. This limitation would be con¬ 
trary to all the Statutes giving an unlimited right of trade, 
and particularly the Act of Union; as a grant of the right of 
printing and publishing with the exception of a particular 
county in England would be illegal. Upon the argument of 
the plaintiffs, books of this kind, purchased in Scotland, and 
[ 698 ] being part of the library of a gendeman coming into this coun¬ 
try, could not be sold. The answer states the usage for a 
great length of time, and the plaintiffs state no more; not pre¬ 
tending, that they have ever exercised control, or that books 
of this kind have not always been sold with impunity. The 
control now set up is sustained neither by authority nor usage. 
A very considerable export trade will be stopped by this moi- 
nopoly. Every improper addition to the price of such books 
is a tax upon the peasantry of this country; and the mere re¬ 
servation of a rent upon the lease of this privilege is a const- 

faj 2 Star. 661. 1 JIW* Reel. Law, 347. 
fbj In the Court of Exchequer 1781. 
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/derabl^ and unnecessary addition. Under this usage, the right 
^ever having been established at law, this cannot be stated as 
a clear case; and your Lordship will take the same course 
’ that was adopted in Htlh v. The University of Oxford; in 
which case the title was established by Acts of Parliament, &c. 
A great loss has been already sustained by the restraint of 
this injunction. 

The Solicitor-GeneraU Mr. Mansfield^ Mr. Richards^ and Mr. 
Romilly^for the Plaintiffs^ showed cause against dissolving the 
Injunction. 

The necessary .consequence of the defendant's success in 
this trade from the difference of the price of labour. &c. must 
be to beat down completely the interest of the Universities 
under their Patents, if the difference in the price, that is re* 
presented, exists ; and the defendants will have a monopoly. 
It will not however turn out that there is that difference upon 
articles of equal value. It has been decided, at least as be¬ 
tween the King's Printers in England and Scotland^ that the 
right now contended to be in the latter does not exist. The 
argument upon the articles of Union proceeds upon mistake. 
It might as well be contended, that after the Union a Citizen 
of London might exercise the privileges of a Citizen of Edin¬ 
burgh there, and vice versa. The meaning of that clause is 
only, that the subjects of Scotland shall have the same privi¬ 
leges in England^ that the subjects of England have, &c.; not 
to enable them to do that in England which the subjects of 
England cannot do. The Patents to the King’s Printers in 
both countries are evidently confined to each respectively. 
With respect to the passages (a) cited from Millar v. Taylor^ 
the intermediate passage shows the origin of the douht in 
Tonson v. Collins ; which doubt is now fully removed by what 
passed in Baskett v. Parsons., (a) when the very question was 
before the Master of the Rolls; and a perpetual injunction 
was decreed. Afterwards in 1720, or 1721, an application 
was made against the defendant Parsons for breach of the in¬ 
junction by having brought books of this sort into the King¬ 
dom; upon which application he was committed for a con¬ 
tempt. That decision received farther confirmation in the 
House of Lords, upon an appeal from a decree of the Court 
of Session in Scotland: which was varied in favour of the 
right of the King’s Printer in England, confining the right of 
the Scotch Printer to Scotland. That case was Baskett v. Wat¬ 
son, (b) The defendant was the King’s Printer in. Scotland*, 
The interlocutor was, that the defendant might print and sell 
bibles in any part of the United Kingdoms or elsewhere. It 
was ordered in the House of Lords, that the interlocutor 
s^uld be varied by leaving out the words “ in any part of tl.e 

united kingdoms, or elsewhereas to the rest it was af- 

foj 4 Bur. 2400. 

C ® J p. 699. Before Sir Joseph Jekyl at the Rolls, 8th July, 1718; and npon 
‘S'®." '>efore Lord Chancellor Parker^ 2d May, 1719; when the decree was 
sninned. ("bj la the House of Loids, 16th oi January, 1717. 
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firmed. The right therefore upon these authorities caiftiot he' 
considered doubtful. 

The state of the two countries is assimilated to the case of 
two counties in England. It is not to be presumed that the 
King would limit the sale of these books within his domi* 
nions; but by virtue of the prerogative he may subdivide tnd 
apportion the grant; and it would be extremely difficult for 
the gprantee to sell or enable another to sell beyond those limits 
in direct opposition to that restraint. Notwithstanding the 
Union, for all the municipal jurisdiction of the Great Seal, for 
all the purposes of acquiring rights under the Great Seal, the 
countries remain as distinct as formerly. What would be the 
privilege and advantage of the right to print only ? The ob¬ 
ject is the publication and sale. If the sale cannot be restrain¬ 
ed the prerogative is fruitless. 

As to the right of the plaintiffs, it is a concurrent right with 
the right of the King's Printer; which is exclusive of every 
one else. The Attorney-General was not a party in the case 
at the Rolls. This right certainly has not been taken as a 
mer'^ license. In Mr. Torke's argument it is called a privilege; 
as a grant operating upon the right of the Crown; and grant¬ 
ing a right and interest in the thing which was in the Crowft 
to grant. There is no reason to apprehend they would be 
liable again to account to the King's Printer. That must be 
arranged in this suit; in which, as he is before the Court, care 
will be taken of his interest. How can these defendants argue 
against monopoly, claiming under a monopolist? The only 
question is, who shall ha.e it: all claiming under a grant from 
the Crown an exclusive right against all persons, except those 
appointed by the Crown, like a license for a market. The ex¬ 
ercise of this monopoly is granted to the Universities by way 
of trade. The object, upon the charters, appears to have been 
to grant all the advantage that could be derived from carrying 
on the trade of printing and selling these books. Though the 
expression is general, “ all books,” it must be understood to 
be restrained to what are called prerogative copies. The 
clear exclusive right in the King being admitted, how can it 
be disputed against his grantee: the King reserving the right 
of granting the same privilege to other persons, as was done 
afterwards to the Printer; in which grant there are exclusive 
words, preventing a further grant to any other person. That grant 
necessarily makes the right of the Universities exclusive, with 
the exception of the right of the King's Printer. This cannot 
be compared to a license to use a patent invention, nor to a 
gp^nt of the right of fishing in the water of another. There 
is no doubt every person claiming under such a grant may 
bring an action for the invasion of the right, like the action 
of a coifimoner. A person having the grant of a market may 
bring an action against any one setting up another within the 
limits: Tard v. Ford, (a) Grants of mirs, markets, fisheries* 


^ Scatnd. 172. 
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.’&c. conveying very valuable rights to a subject, are mere au- 1802. 
*thorities; and, if those common law liberties and franchises 
• ^ are usurped, the remedy is by quo •warranto. All those rights The 
* j^oceeding from the Crown are mere authorities. There is UwiTEEsmrt 
no argument therefore against a right, that it is by license. oxm«» 

It is not of course to direct an account, which is only adopted and 
as a just and fair mode of estimating the damages. A dis- Cambbidsk 
covery is necessary in those cases; and then the habit of the ■”* 

* Court is to direct an account, instead of sending it to law to 
estimate the damages; obliging the party to sue in two Courts. L * J 
This injunction .would not prevent exportation to foreign 
‘countries, perhaps even through this country: the object be¬ 
ing only the sale in England. The word “ importing” in the 
case at the Rolls must be understood to be for the purpose of 
sale in this country. The instance put of books in a private 
library could not come within the description of trading; un¬ 
less made use of as a cover. The usage cannot be set up 
against these solemn decisions. This trade was probably 
carried on at first, so as not to admit of detection, and was 
decected by degrees; so that it was not an object to apply, 
until it grew to some magnitude. Those cases also have de¬ 
cided, that it is not necessary that all persons having inte¬ 
rests in the monopoly should be parties ; as in those neither 
the Crown nor the Universities were parties. The elFect of 
that objection would be that the King’s Printer, by refusing 
to be a co-plaintiff, might put an end entirely to the right of 
the Universities. As to the objection upon the account, (a) 
those dicta^ that the account supports the injunction, began 
with the case of an injunction to restrain cutting timber. In 
the common case of waste there is no doubt that the Court 
.. perpetually interposes where there can be no account; as in 
the instance of a tenant digging clay for bricks, an injunction 
is obtained immediately: so in cases of copyright before pub¬ 
lication: Pope V. Curl.(b) The principle is, that the Court 
will not suffer such rights to be invaded; and it is very con¬ 
venient from the difficulty of getting at what ought to be the 
subject of the account. In Jesus College v. Bloom^(c) Lord 
Hard-wteke says, the damage is the ground of the injunction, 
in direct opposition to that notion as to the account; which is 
there treated as following the, jurisdiction to grant the in¬ 
junction. In Selhy v. Selbq there could be no account. The 
intention to commit waste is alone sufficient; and the alle¬ 
gation always is of an intention to commit waste; also, that 
the defendant has cut a tree, or put a plough in the ground, 
not for the purpose of an account, but as decisive evidence of [ 702 ] 
his purpose. The injunction is the relief, not any thing 'n- 




fa J A difficulty was suggested by the Ixird Chancellor as to the way in which 
the account sliould be taken, with reference to the King’s Printer, upon the 
supposition, tliat the injunctioi, is supported by the account; his Lordship e*- 
p^ssing at the same time an opinion against the accuracy of Uie dicta to that 

f*J Before Lord Harihmke, 5th June, 1741. f cj 3Mk. 26? 
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terlocutof}’’. In Jackson v. Cator^ (a)\t was clear, there* could*, 
be no account; the right to the trees being expressly reserv* 
ed: yet the injunction was granted; and afterwards made 
perpetual. j The difficulty of ascertaining the proportion^ 
will not prevent the right of the plaintiffs to an account in tho 
first instance, upon the principle of copyright; as this i. in 
effect. The Court may reserve the right of deciding as to the 
proportions: but it is clear the defendants are not entitled to 
retain the profits. 

Mr. Plumer^ in iPcj&Zy.—The intermediate passage, ('cj in 
Lord Mansfield'*s judgment in Millar v. Taifior only refers to 
a particular case ; going to obviate the idea of any doubt en<^ 
tertained upon the question of literary property: but that pas¬ 
sage does not affect the result of what I cited for the general 
principle, that there must be a clear, plain, case; or the right 
must be established at Law. Upon this question there is very 
considerable doubt, what will be your Lordship’s opinion, or 
that of a Court of Law. The supposition, that this usage 
commenced in wrong, assumes the question. This is the first 
atte.jpt against this usage; for Baskett v. The University of 
Cambridge was upon a new attempt to extend the right to 
printing Acts of Parliament. Neither of those cases has de¬ 
cided this question. In that before the House of Lords the 


question did not arise; and as it was not in issue, the interlo¬ 
cutor was properl}' corrected. The question was merely between 
persons claiming as proprietors of the patent, inter se^ whether 
fVatson was entitled to any participation in the patent, or not. 
The certificate in Baskett v. The University of Cambridge goes 
a great way against the case at the Rolls. This question is 
perfectly distinct from all questions of property, private right, 
and pecuniary emolument. This is a subject of public trust, 
not of private emolument. It would be an abuse of the privi¬ 
lege, where it is found to interfere with the primary object, 
for which the privilege exists. The private right, if it mili¬ 
tates with the public object, must give way. Upon private pa- 
tent-rights the main object is the private advantage and emolu- 
[ TOS j ment of the patentee, as a remuneration to him. The interest 
of the public is to multiply the sellers. The commodious sup¬ 
ply of the public with these books is the main object; and 
if the article is made by royal, authority, it is immaterial who 
sells, or, where it is sold. The controlling principle is to faci¬ 
litate the object and lessen the expense. The Universities 
could not exclude each other, or the King’s Printer, from sell¬ 
ing, or even from printing in Oxford or Cambridge. In Baskett 
V. Parsons there was evidence of fraud upon the patent by in¬ 
troducing books printed in Holland., under the pretence that 
they were printed in Scotland; and that being the main object- 
the Injunction was general, against importing contrary to the ^ 
patent. All the usage subsequent to Baskett v. Parsons is* con- 


CaJ Ante, vol. v. 688. 

fbJ See also Oibeon v. Smith, 3 Atk. 183, wheK a threat to open mines was 
eid a sufficient ground for an Injunction. TO ^ 3tt>0. 



Cases in Chancery. 70a 

•lra^ to it. That decision therefore cannot preclude the dis- 1802. 
'•cussion. An intention to gp'anta monopoly cannot be presumed, 
and the words do not import it. License and monopoly are The 
* perfectly distinct. At the date of the charter of Hm. VIII. UanTMamni 
.these prerogative copies did not exist. That could only be oxtobb 

eficctual as a license; for a monopoly extending to all manner and 
of books could not be granted. The Star-Chamber had a ge- CAXBnnMtt 
neral power over the press at that time. All these patents **' 
were existing before the abolition of that Court. They were 
mere protections against the seizure of the books, and the in¬ 
terruption of printing, by the Star-Chamber. Mr. Torke con- 
.tended only for the right of doing the thing, not fur an exclu¬ 
sion. The instance of the grant of a market is not like this. 

That in its nature is an exclusive right. 

Lord Chancellor. —I am perfectly satisfied, that, if the 
King’s Printer was a plaintiff, these defendants must be in- 
joined ; that what they are doing is not according to law. 

The doubt I have is, whether these plaintiffs are the persons 
to injoin: but, notwithstanding that, as there is no doubt upon 
the illegality of what the defendants are doing, I should not 
'scruple to injoin them till the hearing. 

The construction put by Courts of Law upon these letters 
patent is, that notwithstanding the generality of the terms, 
giving that power or right, whatever it is, they give the Uni¬ 
versities the faculty of multiplying the copies belonging to the 
King; and no objection as to the generality of the terms has 
been held to affect the validity of diose powers which the [ f04 ] 
King may lawfully grant. The license or authority given by 
the letters patent confines them to the power of printing in 
the limits of the Universities; not excluding the King’s Prin¬ 
ter or others; unless they can upon their own statutes, con¬ 
firmed perhaps by Act of Parliament. The purpose of the 
power expressed in the letters patent is the sale out of the 
Universities, and not only that, but any where in the King’s 
dominions; and certainly these words are very large: but if 
the question arose with respect to Scotland also, the answer 
would be the same, that is to be inferred from the certificate 
in Baskett v. The University of Cambridge; that the prior patent 
to the Scotch printer would exclude them ; and that upon the 
true construction of all the patents it was not intended, that 
the books they should print within the University should be 
aold in Scotland. It is not, however, necessary to decide 
that. Whether they and the King’s Printers have printed 
more or less, provided there is a sufficient supply for the sub¬ 
jects of this country, is immaterial; if they have a concurrent 
authority. The aliegsition, that they have employed a large 
* capital, is^ a material allegation; for the duty caniSot be ex¬ 
ercised without great expense ; and then every infringement, 

. having a tendency to defeat the purposes of that expense in¬ 
curred in the necessary establishment for the execution of 
that duty, has a tendency, not only to the pecuniary damage 
VoL. VI. 70 
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of those intrusted to discharge it, but also to put an end‘ to ‘ 
the regular supply by authorized persons of books, which the • 
constitution has supposed to be of such a species, that the 
public ought to have a security, that the publication shall b^ 
such as it ought to be, not in subsequent inquiries, but pre* ^ 
vious checks and regulations to this extent; that it shall be 
by some persons, whom the law intrusts with it, as matter of 
duty. With respect to the patent of the King’s Printer, en¬ 
gaged in printing Acts of Parliament, Proclamations, and 
other acts of State, and possibly they may be entitled to print 
the annals of Courts of Justice, (the year-books, I see, are 
mentioned,) the establishment necessary for such a concern is 
of such extent, if the right is to be exercised according to the 
duty, that perhaps if the Crown had granted a revocable pa¬ 
tent, nothing could be found more contrary to the interest of 
the public than to stop such an establibhrnent at a moment’s 
warning, nor any thing more detrimental to the prerogative ; 
as the establishment necessary for such a concern cannot be 
speedily provided. 

1 entertain a very strong doubt, whether, if the plaintiffs 
could not maintain the suit without making the King’s Printer 
a defendant, they can do so, making him a defendant; for' 
the suit proceeds upon a notion, that they have in themselves 
a right to restrain; which will carry along with it a right to 
call upon the Court to injoin and for an account. It does not 
necessarily follow, that because the King’s Printer has that 
right, these plaintiffs have it: nor, that if they have not that 
right without joining him, they will acquire it by joining him 
in it as a plaintiff. In the nature of the plaintiff’s interest 
there must be a right to injoin: or this suit would not be ca¬ 
pable of being maintained, because the King’s Printer is made 
a defendant. If a duty is imposed upon the King’s Printer 
in die nature of his right to prevent any person infringing it, 
and the consequence of his exercising his right according to 
his duty would be, that his right would generate a protection 
for the right of the Universities, whatever is the species of 
it, and that upon his public duty he can be called on to exer¬ 
cise that right, to the intent of giving that protection to these 
plaintiffs, that is not the case this bill aims at, or the prin¬ 
ciple, upon which it is framed. The argument of reciprocity, 
'^ll^t Scotch books may be sold here, and English books in 
Aotland^ assumes the question; for ^ose who contend, that 
hooks printed in Scotland cannot be sent to Engkindy admit, 
that books printed in England cannot be sent to Scotland. 

One question, which does not connect itself immediately 
with the nature of the title of the plaintiffs, but would have 
had a place for discussion equally, if the bill had been filed 
by the King’s Printer, is, whether, if the Court cannot find'' 
an accurate mode of estimating the profits, an Injunction can 
be granted. Suppose it now admitted, that the King’s Printer 
had, I do not say a concurrent authority, (though it may be 
inferred, from some modes of reasoning upon the certificate 
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Ba»kett v. The University of Cambridge^ that the King’s 1802. 
Printer had but an authority,) but a concurrent copyright, 

. which Mr. Torke supposes may exist in these matters, with The 
Ihe Universities, taking each of them to have a concurrent *sraai 
•copyright with him: if the bill was filed by the King’s Printer Oxpoaii 
himself, the difficulty of saying what share of the profits he anT 
was entitled to would have been as great as the difficulty of CAMBBima 
estimating the profits in the * case, as it is admitted to exist. 

The King’s Printer having, by admission, prohibitory clauses r 
in his patent, and supposing for the argument the plaintiffs ^ 
had also, can it*be contended that, on account of that dif- 
'ficulty, they should not have that equity, which this Court 
administers as preventive justice for the very purpose of pro¬ 
hibiting others from making profit, and with the very intent 
perhaps, that the difficulty of estimating the profits shall not 
work an injustice to the plaintiffs ? I am of opinion, that, if it 
would be a due disposal of this case to send it to a Jury upon 
an issue quantum damnificatusy as to each of the persons, which 
the Court often does, yet the right to the Injunction, to pre- Injunction 
vent in future that which is unjustly done or threatened, would P'’i‘vent _ 
be sufficient to support the bill. '• 

Cases may be put clearly illustrative of that. Suppose a or'threntened. 
tradesman going out of trade leaves three partners; who give 
him a consideration for retiring; the partnership between 
those remaining to exist for three years; and afterwards it is 
understood, that the retiring partner is to carry on the trade 
for his own benefit, covenanting not to carry it on within five 
miles of the others, which would be legal, either during ot 
after the partnership about to take place: after that partner¬ 
ship ceased, and split either into two and one or three sepa¬ 
rate persons, if that covenant was with each and every of 
them, each would have a right to restrain him; and yet the 
question, how much any one was damnified, or had lost, 
could never be duly decided without taking into consideration 
what the respective profits would have been ; and the case 
would have every difficulty upon an issue. Suppose in the 
case of Lord Byron^ (a) there had been a variety of mills upon 
that stream: 1 do not say they would have a concurrent right 
in the use of the water, though they would in this sense, that 
each was to have it: but the Court would have enjoined at 
the instance of any one; as he would have a complete title in 
himself The cases as to waste, where it is threatened, 
and no account can therefore be due, also, where the waste is 
so insignificant, that even a Court of Law under an old statute 
would have a right to remit the damages, if minute, are all 
cases, where* there can be no account; and yet to prevent that 
.^schief the party has a right to an Injunction, not only to 
the hearing, but a perpetual Injunction,- if the circimstances [ 707 J 
wanaat it. 


faj Sobinson v. Lord Byron, 1 Sro. C. 0, i88. 
fbj Gibton V. Smith, 2Mk. 182. 
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It is then said^ in cases of this sort, the universal inUe i»,*, 
that, if the title is not clear at law, the Court will not grantor' 
sustain an Injunction, until it is made clear at law. With all 
deference to Lord Man^ddy 1 cannot accede to that proposil- 
tion so unqualified. There are many instances, in my own* 
memory, in which this Court has granted, or continued, an 
Injunction to the hearing under such circumstances. In the 
case of Patent rights, if the party gets his patent, and puts his 
invention in execution, and has proceeded to a sale, that may 
be called possession under it, however doubtful it may be, 
whether the patent can be sustained, this Court has lately said, 
possession under a colour of dtle is ground enough to injoin, 
and to continue the Injunction, till it is proved at law that it 
is only colour and not real tide. There have been several in¬ 
stances of late. Can it be said, that patent in the case of Bovl~ 
ton and Watt (a) was not doubtful? The Court of Common 
Pleas were divided upon the validity of it. Upon the first ar¬ 
gument in the Court of King’s Bench they were inclined to 
hold it bad; but they altered their opinion, and decided in fa¬ 
vour of it. This Court injoined them all the time during the 
pendency of the proceedings at law, upon the ground, that 
they had had possession of the invention under colour of 
the title a patent questionable in that degree gave. That de¬ 
claration therefore is not to be understood in that unqualified 
manner. 


Another case, without stating more, cited in the argument, 
is Baskett v. Parsonsy before Sir Joseph Jekylly an authority of 
a very high nature. From that authority, upon that very point, 
under the very circumstances existing in this cause, there was 
an appeal; and that decree was affirmed, and in a period which 
directly connects itself with the proceeding in the House of 
Lords in the other cause, whatever may be the precise nature 
of it. This is the authority of Sir Joseph Jekylly confirmed by 
the Lord Chancellor; and pointedly with regard to the ques¬ 
tion, now addressed to the Court; and afterwards the Lord 
Chancellor explains the decree; which was to restrain the 
[ 708 ] King’s Printers in Scotland. That is not only an authority 
upon the point of the right of the King’s Printer in England to 
restrain the King’s Printer in Scotlandy but also upon the point, 
whether the Court will injoiq, and continue the Injunction to 
the hearing, before any trial at law upon the point. The same 
thing occiured in Lord Byron^s case; who disputed the right 
of the plaintiff: but an Injunction was ordered, that he should 
80 manage his pond-head till the trial, as it had been managed 
previously to that day, upon which the complaint was made. 
If ^erefore there was an absolute, invincible, * difficulty in 
taking the account, the consequence would be only an issCCv 
, quantum tUmnificatua: yet if the right was, in a due sense, suf¬ 
ficient for this bill, concurrent in the plmntiffs and the King’s 


(jtJ Bmhon V. Bidly 2 H. BUtde. 463. mile, voL iiL 140. Evmbitmer v. BoviUw* 
8 Term 91. 
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% -printer, that rip^ht to restrain would be a sufficient ground to 1802 . 

come for an Injunction, in order to prevent the species of mis- 
, chief by infringement of the exclusive right; even if, under The 
Hhe circumstances, according to the rules of this Court, the Ukitsmitim 
• plaintiff could only have brought an action ; and the bill will oxtobb 
not necessarily finally fail, if it turns out, that they cannot have and 
an account, or an issue qmntum damnificatua^ and that the only Ci.KBiuBas 
relief they can have is the Injunction. 

The next question is, as to the right of the defendants stated 
by their answer. If it can be sustained, it must go to this; that 
the King’s subjects in Ireland have, notwithstanding any pa¬ 
tent like this granted to the King’s Printer in Ireland^ a right 
to introduce into that country books printed by tlie King’s 
Printer in Scotland; and that the King’s subjects in Scotland 
have a similar right to brin^ into Scotland books printed in 
England or Ireland by the King’s Printer. Independent there¬ 
fore of authority) the proposition asserts a right in the King’s 
subjects to control his grant in a most material and efficacious 
way. It is familiar, that if a Patent for an invention is con¬ 
fined to England^ it would not extend to Ireland. If a distinct since the 
. Patent is granted for Ireland., the very circumstance of taking Union of 
them under the distinct Great Seals, which are still distinct 
for that purpose among others, shows the reason; and time the Great 
is always required with regard to the day at which the enrol- Seals are dia- 
ment of one patent is to be made, on account of the purpose 
to get a patent elsewhere ; and it is always understood, that other 
the right in a patent for one country is confined to that, and poses, 
would not enable the party to bring the article for sale into 
the other. Yet upon all those cases the argument is perplex- [ 709 j 
ing: but that is in the nature of the thing. It might be asked, 
whether the King’s subjects could not buy that article in Ire¬ 
land and bring it here ; and if any one did, whether it might 
not be sold as part of his effects. To that I do not know an 
answer. It is enough to say, if it is legal, that circumstance 
has not stood in the way of this proposition; that you cannot 
bring those articles here for the purpose of trading. That cir* 
cumstance belongs rather to the necessity of the habits of life, 
and has never prevailed against the law protecting the sole 
right of the party. 

But it is said, this case diflers from that of a patent inven¬ 
tion for a watch, &c.: in such a case the Common Law right is 
not carried on bjr the King’s authority: and that authority 
gives the right to introduce it into this country. It is a strong 
proposition, that the King’s authority is by implication to do 
that, which, giving the author!^, he expresses it is not his 
intention to authorize ; for the Patent to the King’s Printer 
^ not only does not contain any intention to give it for that pur¬ 
pose, but expresses a different intention, so strong, that impli¬ 
cation to the contra^ 's impossible. Then what is the law 
upon the subject? The language of the Patent importing,that 
this is against the right, it must be proved; not by any neces¬ 
sary effect of the King’s grant; considering that he granted 
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ISQB. particularly to Scotiandy not as part of the same kini^doth; for , 

uv*o he was sot then King of both countries as one realm; and his 

The grant as King of Scotlarui could hardl>' be fairly taken into, 
llmvBMTiEs consideration in ccmstruing, upon principles of English law^ 
his grant as King of 

Mid But it is much safer to apply to authority upon the direct 
Caxbbunc point, than to reason it eigh^ years after the decision upon 

BscBiJu>wHr This decision of Baikett v. Parsons was three 

cBAKPimr. made in this Court, at the suit of the King’s Printer, 

upon books which he had the sole right to sell in England; 
that a subject cannot buy under the authority t>f the patent for 
Scotland similar books {winted there for the purpose of im- 
portinj them into England^ in order to sell them mere. It is 
said, you are to look at the bona Jides of the thing; and the 
truth was, that they were printed m Holland^ and imported as 
if printed in Scotland. The Record is a complete answer to 
[ 710 ] that argument; for though the plaintiff alleges, the defendant 
bought elsewhere than in Scotlandy the defendant avers, he had 
bought in Scotland; and insists, that as a subject, and under 
the particular effect of the articles of Union, he had a right to 
sell in England what he averred he had bought in Scotland. . 
Sir Joseph Jekyll restrained him upon the point. If he had 
made a case, that would have been only for the assistance of 
his judgment; not sending it to a trial at law. But he takes 
upon himself, as he might, to decide the law; and by the de¬ 
cree restrains the defendant from selling all these books in the 
manner in which he conte ided he was entitled to sell them. 
From that decree there was an appeal to the Lord Chancellor, 
who affirmed the decree; and afterwards there was a subse¬ 
quent application against the defendant for a contempt; and 
then he raised this point, that Scotland was not a foreign 
country; and the Lord Chancellor says, the decree meant to 
restrain him as to books printed by the King’s Printer in Scot- 
land; deciding that to be an infringement of the right of the 
King’s Printer here against which the Court will enjoin. 

The effect of usage and understanding, as amounting to that 
possession which is so much regarded in granting or continu¬ 
ing Injunctions, ought to be attended to. In Baskett v. The 
University of Cambridge the Universities had not been in the 
habit of priming Acte of Parliament; and the want of that 
habit was mudi>#egarded by the Court; who sent a case, even 
before they wotiid grant the Injunction upon a doubtful ques¬ 
tion in favour of those who never had the possession. But in 
this case the usage and possession are affected by prior usage 
and possession, confirmed by judgment of law, the validity of 
the right under the other distinctly before a Court of Justice, 
and dwee times determined to be against law. If this usage • 
was stronger than it appears in this answer, it would not au- 
tiiorize me to declare, that has ceased to be kw, and given way 
to usage. Here there is no such thing as a law going into 
desue^e; and modem usage caxmot be regarded aa of equal 
authority with the judgment of thi» Cmirt. 
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* I (i^not state the judgment of the House of Lords as a di- 
**i«ct judgment upon the question. But, attending to the grounds 

, upon which it is put, and the necessary connexion with the 
* jiidgment of this Court at that period, it cannot be represented 

* as indifferent, or destitute of all authority upon this point. I 
am of opinion, 1 am not at liber^ to consider this upon the 
ground of such possession as is represented, on the part of 
the defendants, as sufficient to prevent the continuance of this 
Injunction; and I lay no stress upon the circumstance of hav¬ 
ing granted the injunction, which was upon general allega¬ 
tions that books came from other parts as well as Scotland. 
Jiut I cannot re^rd such possession as sufficient to prevail 
against a judgment of this Court unshaken and this acquies¬ 
cence under it. 


e judgment of the House of Lords as a di- 
the question. But, attending to the grounds 


But the question so put is with regard to the King's Printer. 
It was decided at his suit, that he is entitled to say, it is ille¬ 
gal, as against him ; and it is another question certainly, upon 
the point, whether the Universities have a right to restrain; 
and in that respect this case is very peculiar. If it should 
turn out finally that they have not that right, there will be a 
miscarriage in restraining at their suit: but that will be in a 
case, in which these defendants will have as little right to 
complain as can be imagined; for the peculiar distinction of 
the case is, that the restraint will be upon a person, who, upon 
these authorities it must be admitted, has no right in law to 
do what he is doing; and the complaint can only represent, 
that he may have a title to do what is unjust against tne com¬ 
plaint of these parties, but not against another person repre¬ 
senting the crown; from which these corporate persons de¬ 
rive their authority. If it can be represented to be doubtful 
in a degree, whether these plaintiffs can restrain, my opinion 
is, that the public interest may be looked to upon a subject, the 
communication of which to the public in an authentic shape, 
if a matter of right, is also matter of duty in the crown; which 
are commensurate. The principle of the law is, that this duty 
and this right are better executed and protected by a publica¬ 
tion of books of this species in England by persons confided 
in by letters patent under the Great Seal of England. If that 
is the principle, the question cannot be raised, whether a com¬ 
munication of ^e privilege by the introduction of Scotch and 
Irish books would be beneficial.* Upon that supposition the 
law will rather interpose a guard against the consequences by 
previous restraint, than correct them afterwards; for another 
reason too; that, as the Scotch and Irish printers are not 
obliged to bring them here, the period may arrive, when hav¬ 
ing by the introduction of their editions destroyed the English 
establishment, and, when no sufficient establishment is Ittc 
here to supply these books according to the right and duty of 
the Crown, they may retire from it. It is not accurate to say, 
these privileges are not gi anted for the sake of unlimited sale, 
and for the benefit of the Universities, &c. They are to a cer¬ 
tain degree, like all other offices, calculated for that sort of 
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1802. advantage, that will secure to the public the due execut’on of 
the duty; upon this principle, pervading all the branches of 
The our constitution, (which does not adopt the wild theories that 
UviTwiTxu require the execution of a duty without a due compensation,) 
that the duty is well secured in one way by giving a responsi* 
uid bility in point of means to the person to execute it. Where 
Caxbbiiios the lees are fixed, they are the due reward. Where they are 
- '*'* not ascertained, the benefit shall be reasonable ; and if an un- 

cBABBMir. fgggQQgljjg price should be placed upon these works, these 
authorities and patents would be put in considerable hazard. 
The profit also ought to be calculated with a view, not only to 
secure present advantage, but, that the estaliiishment may be 
continued in the country. 

As to the argument upon the comparison of the text, the 
prices, &c. 1 have nothing to do with the monopoly, and the 
question, which edition is best, if it is matter of legal right, 
upon a confidence imposed by the law. But if the salesmen 
ar driven out of the market, the price will be raised; and then 
all that advantage would vanish; as in the instance of a sal¬ 
mon fishery that I remember. The reasoning which affects 
to depreciate monopoly will perhaps tend to create it; and it 
is impossible to forget the relative price of labour in these two 
countries upon such a question. 

1 do not now inquire, whether the King's Printer, by not 
joining in this suit to restrain these defendants, is doing jus¬ 
tice to his duty under this patent. But the next consideration 
is, whether there is in the authorities given to the Universities, 
attending to the true nature of the possession, which I say upon 
that authority has been in them, reason to think, that at their 
suit the Injunction may be sustained at the hearing. This is said 
to be a mere license. There is considerable doubt, whether it 
is not in its nature vtry like that to the King’s Printer; though 
he has it under the denomination of a grant of the office; which 
[ 713 ] however as to the execution of the duty is nothing but an exc- 
Whcthcr cution of authorities given to it. 1 doubt, whether Mr. Torke 
the Patcnu ig correct in considering these patents as vesting the King’s 
Kmff’s*Prin\er copyrights. It may very well be argued that they remain still 
rest the copy- vested in the King ; and the grants are nothing more than au- 
nght, or are thorities to exercise the right of multiplying those copies, 
inerely aoiho- if not granted, remain vested in the King, exercising 

them according to the public^ necessity, charging reasonably. 
It is true, there is a fee granted; and there are prohibitory 
clauses: but I doubt much, whether, if the grant purported 
to he of the whole of his authority for such a period, that pro¬ 
hibitory clause is really necessary; whether die grant oi all 
^ his authority would not as necessarily for the benefit of the 
patentee prohibit others &om printing as prohibitory clauses; 
for the nature of the King’s authority is exclusive. There is 
also ground in the certificate in Bashtt v. The Unhersity of 
CanArxdge for considering the grant of the office as really 
nothing more than a grant of authorities. The expression is, 
that the Universities are intrusted with a concurrent auo 
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^thorit^.” Whether others have more authority must depend 
upon the eilect of the instruments. But if the grant is nothing 
more than of the King’s authority, there is a necessary ex¬ 
clusion. The officer must of necessity have the duty as well UwiTBHsrriw 
•as the right of exclusion, from the duty of the Crown on be- 
half of the subject to exclude others* The effect of that certi¬ 
ficate is, that with respect to prior patents to the King’s Pa¬ 
tentees, they had the effect of preventing the King from grant¬ 
ing concurrently to the Universities ; which could have no 
operation, till the prior patents ceased. If the grant to the 
Universities had been as universal in point of extent, instead of 
" being limited, upon the same principle it must have been held, 
that the grant to the King’s Printer subsequent to that to the 
University could have had no effect; but it was held a grant 
of part of tliat interest, which had been granted by the prior 
grant; and which would take effect, when the prior grants 
ceased to have effect; that it has become split; this grant be¬ 
ing only to print in the Universities, and sell every where in 
England: the other, to print every where. They are consist¬ 
ent in this sense. The two Patents amount to an apportion- 
nient into different proportions of the authority, carrying along 
with it the duty, and therefore in some degree the right to 
exclude. Mr. Torke so considers it, and puts it strongly as a 
concurrent right to print, and then it must be to exclude. It [ ^14 ] 
would be extraordinary, if it depends upon the King’s Prin¬ 
ter, whether the Universities are to have that, which they had 
in a manner to his prejudice, without the least benefit. 

Under the circumstances, therefore, these plaintiffs have 
that interest in them, which entitles them to have this In¬ 
junction continued to the hearing. The injunction relates only 
to England. I do not apprehend it to mean, that these par¬ 
ties shall not sell Scotch books in foreign countries. 

Injunction continued. 


WRIGHT V. SIMPSON. March 4, 5, 6. 

THE object of this bill was the same as in the cause of The pro- 
IVright v. Nutt., (a) to compel creditors of the late Sir James . 

Wright., who was governor of the Province of Georgia., in having 
North America, at the commencement of the American War, beenconfiscat- 
to deliver up their securities ; or at least in the first instance ed dunng the 
to resort to the American Government for satisfaction out of 

to the claims <<f such of his creditors, as were friendly to American independence, to be made 
within B hmited'lime, and in fact according to the evidence farther restrained to the inhabi* 
tants of the particular State, a bill to have bonds delivered up or to compel tlie creditor to 
resort in the first instance to the fund arising from the coiifiscatiKn, was dismib.ted; on the 
ground, that it did not appear, that the creditor had the clear means of making his demand 
effectu^ against that fund: the Lowl Chancellor also expressing an opinion in favour of the 
, nght to sue personally even in that case, against the authontv of Wnght r. Mutt, (3 Jiro, C. 
C. 326. 1 JUm Slack. 136.) 

faj 3 Bro. C. C. 326. 1 ff. Black. 136. 
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1802. the fund arising from his confiscated property. The p&rticu" 
lar circumstances attending this debt were these. 

i/V RieKT Sir yantes Wright executed two bonds, dated the 21st of 
'*'• September^ 1768, and the 8th of March^ 1769, each for 5000/:' 

iKFMR. Qarolina currency, borrowed from the obligee Benjamin Smith ' 
of Charlestown. In August, 1770, Smith died, leaving his bro¬ 
ther Thomas Smith and John Mottr and others his executors. 
The defendant John Simpson of London.^ who was his limited 
administrator with the will annexed under a power of attor¬ 
ney from Motte^ the surviving executor, as to sums d^e to 
him, brought an action in Trinity Term, 1791. 

[ 715 ] Upon the disturbances breaking out in America., Sir James 
Wright having fled, in March., 1776, an Act of Assembly • 
passed in the State of Georgia i enacting, that he and several 
other persons should be attainted and adjudged guilty of high 
treason, and should be liable to several penalties; and all 
the'r estates and property, real and personal, were thereby 
confiscated, and declared to be in the actual possession of the 
State; and a Board of Commissioners was appointed; who 
were to sell all the real and personal estates of the persons 
named in the Act; and the monies arising by such sales were 
to be paid into the Treasury of the State; and all persons 
having any demand upon the forfeited estates were to lay 
the.r daims before the Board; and after liquidating all such 
claims on the forfeited estates the Board was to empower the 
Sheriff to sell the estates both real and personal by auction for 
the money of that State only, and to the inhabitants, being 
actually citizens of and residents within the same; and the 
persons having any claims or demands on the estates of the 
attainted persons were to make the same before the expira¬ 
tion of sixty days after the passing of that Act, or to lose 
their claims. 

In 1778, the King^s troops having taken possession of the 
Province of Georgia., Sir James Wright returned, and resumed 
his government; but upon the evacuation of the Province by 
the King’s troops, he and the other persons, who had adhered 
to the British interest, were again compelled to fly ; and by 
an Act passed by the House of Assembly on the 4th of May, 
1781, alter the declaration of independence, reciting the for¬ 
mer act, it was enacted that- Sir James Wright and many 
other persons should be, and were thereby banished from that 
State for ever; and, if they returned, should be guilty of 
felony without benefit of clergy; and that all the estates 
both real and personal of all the said persons, with all debts, 
dues and demands, whatsoever due to them, should be con- 
jUcated to the use and benefit of that State: and the monies 
to arise frpm the sales, which should take place by virtue of 
that Act, should be applied to such uses as that Legislature 
should direct; and that all debts, dues and demands, due to 
merchants or others residing in Great Britain, were thereby 
sequestered; and the Commissioners appointed by the said 
Act were thereby empowered to recover, receive, and deposit, 
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^ .the Ame m the Treasury of the State in the same manner* as 1802. 

debts confiscated, there to remain for the use of the State; 
and reciting, that there were several just claims and demands, Wrkbt 
twhich might be made by the good and faithful citizens of « 

• that State and others of the United States of America against 
the estates confiscated by that Act, it was enacted, that any [ *716 ] 

E ersons well affected to the independence of the United States, 
aving debts owing them from the persons named in that Act, 
or, who had any just claim in law or equity against any of 
such confiscated estates, should bring his claim or enter his 
action within th^ space of twelve months from the passing of 
that Act; and in default thereof every such person should be 
. for ever debarred from deriving any benefit n'om the same. 

The Act then pointed out the mode of proceeding for such 
creditors; either by claim before the Commissioners, or by 
action at law; in which case the sura recovered was to be paid 
by a certificate, to be issued by the Governor or Commander 
in Chief; which certificates were to be taicen in payment for 
any purchase at the sales of the confiscated estates. 

By other Acts of the State of Georg'ia^ and of Congress, Sir 
James Wright was rendered incapable of suing any person in 
Georgia^ or any other of the United States. 

The bill, which was filed in 1791 by the executors of Sir 
James Wright^ stated, that upon his first flight from the Pro¬ 
vince of Georgia he left there all his property to the amount 
of 90,000 /.; and all his plantations and property were finally 
seized, and sold ; that Motte and the other executors were well 
affected to the Americans: and therefore they have or might 
have, obtained payment; that Sir James Wrights loss was 
under the commission for inquiring into the losses of loyalists 
ascertained at the sum of 30,000/.; but the Commissioners 
took into their consideration the amount of the debts due to 
persons friendly to America; for the payment of whose debts 
provision was made by the American Government out of the 
confiscated property; and that applications were made by Sir 
James Wright^ and by his executors, to Motte a.nd the other 
executors, to resort to the confiscated property in America un¬ 
der the Acts of Assembly. 

The bill prayed, that the bonds may be delivered up; or, if [ 717 ] 
the plaintiflfe are liable in Equity, that the defendants may in 
the first place seek satisfaction out of the confiscated property; 
and that the plaintiffs may answer only the surplus beyond 
what might be so satisfied ; and for that purpose that an ac¬ 
count may be taken of what the executors of Smith have or 
might have received without negligence or default. 

The answers of Simpson and Motte^ admitting the Acts of 
Assembly, and the confiscation, &c. submitted, that they 
were not bound to resort to the confiscated property; stat¬ 
ing, that the defendants believe Sir James Wright in 1776, 
and 1778, carried away the whole, or great part, of his movea¬ 
ble property, particularly negroes and slaves and that he 
wrote to Thomas Smithy promising to pay the debt to his bro- 
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iher*s estate. Simpson stated his belief, that Motte am^ the , 
other executors were inhabitants of Carolina^ and might be 
friends to the state of Georgia. Motte stated that he does not 
believe Benjamin Smith had, at any period, the most distant* 
wish for the independence of America^ having been at all times • 
a loyal subject, and having died several years before the war; 
but admitted, ^at he, (MottCy) was, at the time of passing the 
acts of confiscation, a citizen and inhabitant of South Carolinoy 
a friend to the United States, and an assertor of their inde¬ 
pendence, and inimical to the sovereignty of Great Br’tain: 
but with regard to Thomas Smithy the only (o-executor then 
living, is well convinced, he ardently wished for the tranquil¬ 
lity and happiness of his country; and yielded to all her laws 
due obedience ; yet was no friend to independence, nor wish¬ 
ed for a separation. He stated, that no sum was ever claimed 
or paid under the acts of confiscation. The defendant upon 
the 21st of Februaryy 1783, transmitted to the Commissioners 
of forfeited estates a statement of his demand ; and petitioned 
the House of Representatives in Georgia to provide for it: 
but that was wholly disregarded. He believes the only pay¬ 
ment made in satisfaction of any such claims by Georgia was 
by certificates payable in seven years ; which were at a consi¬ 
derable discount in Carolina. He believes no other provision 
was made for them; and no further provision can be made by 
that state for them; and insists, that payment by such certi¬ 
ficates cannot be considered a satisfaction within the fourth 
article of the Treaty of Peace. He further stated that the 
bonds were the property of minors. 

By depositions it appeared, that Charles Phikncijy executor 
of a creditor of Sir James Wrighty made application in Sep¬ 
tember y 1783, to the Board of Claims upon the forfeited estates 
in Georgia; which was refused on the ground that Finkriey 
had taken part with the British, to whose laws they were re¬ 
ferred for recovery, fa) There was also evidence, that by the 
laws of Georgia the paper money of the state was a legal ten¬ 
der ; that some creditors recovered out of the confiscated pro¬ 
perty ; and that Sir James Wright took away some property, 
but the amount was uncertain: General M’Intoshy the presi¬ 
dent of the Board of Claims on the forfeited estates in GeorgiOy 
stated, that no application was ^ made by Motte to the Board 
for his demand; that the Board did allow some claims to 
citizens of Georgia against the estate of Sir James Wright: 
but some claims from other states were referred to his estate 
in England for recovery; because he had carried away with 
him from Georgia the whole or the greatest part of his personal 
estate and moveable effects to an immense value ; and left 
nothing but his lands in Georgia ; which were confiscated and 
sold. He ulso stated that the certificates were at a great dis¬ 
count. 

jH^, Richardsy and Mr. Fonblanque, for the Plaintiffs —^The 
("flj SeeSRw. C. C.331. 
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,ccise \f the plaintiffs rests upon the arguments in Wright v, 1802. 
*Nutt. The creditors of Sir James Wright might, under these C'vx/ 

^ Acts of Assembly, have applied to the state of Georgia for Waioav 
payment; which he, attainted and rendered incapable of suing, 

•could not. All his property was within their reach ; and if ®**”®*' 
he had paid them out of his own pocket, they could not have 
assigned to him their right to go against his property in Ame^ 
rica. The Commissioners in this country in their estimation 
of his loss took into their consideration the provision made 
for his debts in America. The compensation he received 
here formed a fund, in respect of which the American 
/ creditors afterwards thought fit to sue. An Injunction 
'was granted upon the ground, that the creditor either 
had, or might have, been paid in America; and the Inj unc« 
tion was continued to the hearing, after Matte's answer came 
in. The acts of confiscation left the property open to every [ M9 ] 
creditor, who was a friend to independence. Matte was of 
that description. He was bound to use due diligence. If he 
had, he might have been paid there ; and whether he has, or 
not, if he might, the plaintiffs ought to be discharged. Can 
he, having neglected to follow the property, put within his 
reach exclusively, and out of the debtor’s, pursue that debtor 
afterwards ? This does not break in upon the general rule, 
that debts follow the person. Lord Kenyon concurred with 
Lord Tburlow upon this. After Pinkney's answer came in, it 
stated so full}', that he had made every attempt in his power 
without effect, that the Lord Chancellor ordered the money 
to be paid to Nutt upon giving security to repay it, if the de¬ 
cree should be against him. That circumstance strongly 
marks Lord Thurlow's opinion. In the ordinary case if the 
equity is denied, the Judge has no right to restrain the ac¬ 
tion ; but in this instance giving credit to the answer in a cer¬ 
tain degree the Court would not permit the money to go with¬ 
out a personal security from Nutt to restore it in that case ; 
lest it should go to Pinkney in America^ from whom it could 
not be recovered. Lord Loughborough also, in Faliiott v. Og- 
den, (a) expresses his perfect coincidence with the doctrine of 
Wright V. Nutt. Again, upon the motion to dissolve the In¬ 
junction in this cause, after Matte's answer came in. Lord 
Loughborough said, tvhere a cre^ditor has two funds, he shall 
not make an oppressive use of his power against one, where 
he cannot give the debtor the benefit of the other; observing, 
that this was more than neglect; it was oppressive in the cre¬ 
ditor, and with a view to oppression; and upon that ground 
the. Injunction was continued to the hearing. Upon these 
authorities, express decisions upon the very point, these plain** 
tiffs are entitled to protection; unless the creditor used due 
diligence; and upon the facts it appears he did not;*and your 
Lordship will prevent oppression by suing now, when he 
• might have had payment twenty years ago. Rules of law 

• fajl Hen. Black. 123. 3 Term Rep. 726. 
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cannot meet every combination of circumstances: Imt tbe^ 
equitable jurisdiction is more enlarged; proceeding upon" 
principles of universal justice, which must not be defeated by 
slight obstacles; as in the cases, in which equity has inters ' 
posed in respect of public policy or public justice. Formerly* 
Courts of Law would not advert to such considerations: of 
late they have made some progress in that way; but they 
have not gone the length of Courts of Equity. The Legis> 
lature have gone some way to prevent the sale of offices ; (a) 
but still it is necessary in some cases to come here, as in 
Law v. Zow; (b) Harrington v. DuchaH^i (j:) upon conside¬ 
rations of public policy, which, though they cannot influence' 
a Court of Law, impose a duty and create a right. Can there 
he a higher consideration than that which encourages the 
loyalty of the people of this country ? The proof is thrown 
upon the creditor that he has done all in his power to make 
his demand available by a fund distinctly provided for him. 
it is not contended, that the jurisdiction of this Court extends 
to enforcing the observance of every moral duty: but though 
this subject is anomalous in its circumstances, the equity is 
not new in its principle. The judgment in Wright v. Nutt dis¬ 
plays the principle of the rule, and clearly establishes that it 
ought to prevail in a Court of Conscience. It may be object* 
e'^, that this Court cannot interpose against a legal right; but 
the maxim, Sic utere ttto ut alienum non is not only 

a maxim of law, but a principle of equity. Before the rule as 
to marshalling assets prevailed, the practice was to restrain a 
judgment creditor, by Injunction, from going first against 
the personal estate: Mills v. Eden.{d) The principle of equity 
is so strong, that it applies even against the prerogative: Sa- 
gitary v. Hyde, (e) Porey v. Marsh, (f) Lanoy v. The Duke 
of Athol, (g) So, where a creditor having an interest to get 
priority at law, a decree is obtained by another creditor: 
there this Court interposes against the legal right, and sub¬ 
jects it to considerable inconvenience. The case of a man 
making over his property for the payment of his debts is very 
different. That is his own act. With respect to McDonald’s 
r.ase, (h) and Holditck v. Mist^ fi) it would be strange, if, be¬ 
cause a man had committed a felony, he should be protected 
from a civil right—that privilege should grow out of delin¬ 
quency. Holditch V. Mst was a case of fraud. Formerly a 
bankrupt was regarded in ^at light. Is that the case of Sir 
James Wright ? If he had gone back to Georgia he would have 
been attainted of high treason: but in this country it must 
be remembered, that his only crime was his loyalty and alle¬ 
giance. His disability was not merely in respect of the proper¬ 
ty withdrawn. The recompense for the purpose of paying this 
debt would have been forfeited. It will be said, the creditor 
would have been pud in depreciated money; and that ought 
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^to wei^h now. But, might not the debtor, if not deprived 
of his property, have discharged the debt there in such depre- 
, oated paper; which is proved to have been a legal tender ? 
A man acting with common good intentions would have at- 
*tempted to make his demand available, as far as he could; 
giving his debtor to understand, that he must not be preju¬ 
diced by it. They show an application; but not, that they 
followed it up; and took the course prescribed. They ought, 
at least, to have gone as far as they could without incurring 
expens^e. This is ai^^tempt, as Lord Loughborough expressed 
it, to increase thb ffiect of confiscation. A deduction was 
[ made in the allowance from this country in respect of the debts 
to be paid out of this fund. Till 1791, when that fund, which 
is so reduced upon the supposition, that these debts were paid 
out of the fund in America^ was provided by the boun^ of 
Parliament, the action was not brought. 

The Solicitor-General^ Mr. Mansfield^ and Mr. Stanley^ for the 
Defendants. —^'fhis creditor could not be for ever debarred from 
his legal demand, because he did not make his election in one 
year. The Act of Assembly was a bar only to an application 
pgainst the confiscated estates, not, as it is contended, to any 
other demand against the debtor. The evidence does not state, 
that these certificates were a legal tender; but they were mere¬ 
ly made receivable in payment of the purchases of the forfeited 
estates. The proof lies upon the plaintiffs. There is no such 
principle of equity as is now set up: nor did this case ever 
furnish the facts, to which it would apply; and if it ever did, 
it does not at the present moment, li ^is fund was, as it is 
supposed by the argument, money in the next room, and the 
creditor wilfully, maliciously, and oppressively, would not 
take it, but would proceed against the debtor, the case would 
be very different. Nothing like that is in evidence. Surely 
some time is necessary for an executor to consider, what 
would be the effect of taking this depreciated paper in pay¬ 
ment under this Act. He could not, if he had taken it, after¬ 
ward*' go against the debtor, because the paper fell. Arnold 
V. Holier (a) seems to the contrary: but it does not appear, 
upon what principle; for according to that law it would have 
been a legal payment. Suppose the paper, instead of falling, 
had risen; the surplus could Hot have been claimed by the 
debtor. The cases put by your Lordship ( b) would fall within 
the principle •, if it was recognised as a principle of this Court. 
In the case of a bankrupt before Certificate, or, putting it more 
strongly, before Certificates were known, might not the cre¬ 
ditor refuse to come in and pursue him at law ? Will not this 
Court permit him to come in for the express purpose of de¬ 
feating the Certificate ? W^here a bill was put into the hands 
of a bankrupt before his bankruptcy without endorsement, and 
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discountedf it was held, that either an action of trover TOight*, 
be brought, considering it as a tort, or an action for money 
had and received ; and in the former case it was no answer, 
that the bankrupt had obtained his Certificate. In the case 
of a person attainted, suppose a pardon by Act of Parliament, ‘ 
reserving the forfeiture: he may be charged in execution. 

The cases of marshalling assets, &c. do not apply. All that 
arrangement is for the benefit, not of the debtor, but the cre¬ 
ditor. In the case of bankruptcy the creditor is permitted to 
elect, whether he will come in under thei^mmission, or not; 
and he would not even be put to his elec^n* if there was any 
reasonable doubt, which was for his advantage. Certainly a 
bankrupt is not now treated upon the old principle of fraudii' 
Considering this as a pledge, it would be strange, that it 
should be forced upon the creditor. Can the debtor take ad¬ 
vantage of this Act, by a country not his own, and not in- 
tcxided for his benefit ? Holditch v. Mist is in point; and the 
fact in that case, that the fund was in the same country, 
brought it much nearer the principle. In Hornby v. HquI~ 
ditch (c) Lord Hardwicke recognises that case. Why may not 
this creditor avail himself of tw'o remedies ? A mortgagee has 
several. He has a right to choose for himself. At least it 
should be clearly made out, that they had called upon him, 
and had undertaken to bear all the consequences, if the appli¬ 
cation should prove fruitless. It is not proved, that the re¬ 
presentatives of Smith at the time were friends to American 
independence. The answer says. Smith never was friendly to 
it; which is also confirmed by Sir James Wright's letters ; and 
there is no proof to the contrary. M*‘Intosh's evidence is, 
that some claims by persons resident out of Georgia were re¬ 
ferred to Sir James I7righi*s estate in England; because he 
had carried away great personal property, and left nothing 
but his lands. They must therefore first establish, that this 
claim could have been made available. Your Lordship ob¬ 
served, that the strong ground is, that the creditor is to be 
considered a subject of the country, and a party to the act. 
That would apply equally to Holditch v. Mist. But this case 
does not supply that fact. Smith, the creditor, was an inha¬ 
bitant of Carolina. The different states are for the purpose of 
Legislation distinct. The greatest hardship might follow to 
the family of this creditor from such an injunction. Are the 
Cestuy que trusts to be barred, as well as the trustee, because 
in one year he has not taken this particular mode and novel 
process? Is he to be considered upon the principle of a 
devastaoit f It must be carried to that extent; or how are the 
Cestuy que trusts to be protected ? There can bd no doubt, 
that if he bould have obtained payment, he would. This pro¬ 
vision is confined to friends to American independence. As 
to the mode, not a shilling was to be paid in cash. There is 
no evidence, that Sir James Wright had not the means of 
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4 paying this or any other debt. Hardship, though certainly entit* 1802, 
led to some consideration, is not alone a ground for relief. 

^ In Kempe v. AntiH(a) Lord Thurlow appears to have enter- WRian 
plained a very different opinion from that, which he afterwards 
* adopted. Swfsob. 


Mr. Richards^ in Reply. —^This equity is certainly new in 
specie ; but the principle is not new. In Kempe v. Antill^ Lord 
Thurlow seems of opinion, that, if the creditor had the fund 
in his own hands, he should be injoined. This is not the case [ 724 ] 
of two subjects of the same country, though originally so. 

Though the creditor died before the rebellion, Motte, who now 
( sues, admits that he was friendly to it; and what he says as to 
•Smith is only, that he was of a quiet turn, and disposed to 
yield to the prevailing power. Motte^ a member of an Ame¬ 
rican state, though not of Geor^'fa, joined in this act; admit¬ 
ting himself a party, an active member in that treason and re- 
bdlion. Though the states are distinct, yet they are mem¬ 
bers of the same great state ; like different jurisdictions in this 
country. By the rebellion the contract ceruinly became dif¬ 
ferent as between the parties. The alteration was not made 
by an)' act or consent of the debtor, but by external force act¬ 
ing upon him, and with the assistance of every member of that 
state. No case has been stated, in which by the act of the 
state, of which the defendant was a member, the contract has 
been varied. The cases of marshalling are applicable to show, 
that a Court of Equity does act upon a principle injurious to 
the creditor for the sake of doing justice to all. What right 
has the Court in that instance to lessen the security, or vary 
the nature of the contract; to make the obligee wait till the 
value of the real estate is seen ? There is no principle, that 
will not equally apply to this case. The Court in these cases 
drives the creditor from a fund, to which he chooses to go, and 
to which he was entitled by his contract to go, to another, to 
which he does not wish to go, for the sake of doing more gene¬ 
ral and ample justice. 

W'ith respect to the cases in bankruptcy, they are really 
within the principle for which we contend. They are legis¬ 
lative declarations in favour of it. The instant it appears, that 
the debtor acts fairly he gets his certificate ; and then is he 
not discharged ? All the previous steps, putting him in prison, 
election, &c. are only to attain the object of the legislature, the 
application of his property to his debts. The principle is, that 
the legislature taking from him all the means of paying his debts 
protects him. It does not follow that if Motte does not suc¬ 
ceed here he will be charged with a devastavit. It is not ne¬ 
cessary for* the plaintiff to consider that. It is the consequence 
of his own act. I deny, that under the particular circumstances 
of this case, the debt follows the person; the nature of the con¬ 
tract being altered by the acts, to which Mottc^aa a member of ^ 

. that state which procured the property to be confiscated, was l ^25 ] 
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a party; receiving as such the advantage derived from the- 
confiscation.(l) 

HoldiU'h V. Mist^ if not capable of being distinguished, was 
over-ruled by Wright v. Hutt. But it may be distinguishedt 
Holditch was a member of this community; certainly a party 
to the Act of Parliament, passed for the purpose of doingjus- 
tice to the objects of the South Sea bubble; and that case, it 
must be remembered, was decided at a time, when the pas¬ 
sions of the country were very much inflamed by the circum¬ 
stances of that affair. If a person places all his property in 
the hands of trustees, that is his own act; sfnd he knows the 
consequence. Certainly therefore that will not protect him. 
With respect to the case of a person attainted, the law attend'- 
ing the contract is supposed to make part of it. The law of 
the land is, that the attainder shall not free him from his debts. 
Besides the property being forfeited to the Crown, the credi¬ 
tor has no fund to go to. But in this instance the propeity is 
made amenable to the debt. 'I'hen as to the case of the bill 
of exchange, put by your Lordship, the nature of the contract 

is, that, the acceptor being a bankrupt, the holder giving no¬ 
tice may go against the drawer; who comes upon the bank¬ 
rupt’s estate to the extent of the dividend. The nature of this 
c -ntract has no resemblance to that. Sir James Wright had 
no power to make his property available; but his creditors 
had that power. With respect to the case of the obligee and 
surety, that is the contract between the parties. The obligee 
is not bound to sue the obligor. With respect to him by 
the nature of the contract both are principals. The surety 
has a right to go in some way against the obligor; if not up¬ 
on the bond, because it is paid, in an action for money had 
and received. 

As to the necessity of making a request, in the case of the 
surety the obligee is not bound to make a request. But it was 
the duty of this creditor, involved in the act of the State, 
making the fund accessible to him, and depriving the debtor of 

it, to apply ; and not having done so he is guilty of gross op¬ 
pression. The plaintiffs are not answerable for the shortness 
of the time. They do not mean, that they had no notice; and 
it would be difficult to say, they had not: but they say, they 
sent a memorial to the statewhich they never followed up. 
How was a banished man to make an application during the 
flagrancy of rebellion ? As to the property left, even McIntosh 
states, that he left his estate and plantations. There was 
therefore property, which they never attempted to make avail¬ 
able, and which we could not: the amount, I admit, is not as¬ 
certained : but there is foundation for an inquiry as to that; 
and to what extent it might have been made available. Matte 
by his negligence may have suffered the opportunity to escape. 
The objection as to the certificates is stated very loosely. The 
Act of Assembly provides for the payment within a year; and , 
gives the purchasers liberty to pay the certificates to the state. 


{ (1) S«e 1 JidU. 225, 226.| 
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*JBe the depreciation what it may, still something might have 1802. 
been procured from this estate.' 

The Lord Chancellor stated the case, and delivered his Wmoirr 
* t>pinion. v. 


% This de!)t was contracted upon personal security; and the Suipsoir. 
nature of the contract, if it does not necessarily imply that the 
creditor did not mean to place himself in the circumstances 
which belong to the nature of a pledge, and I do not mean to 
insinuate, that i*^ does, admits, that he might have in his con- 
temjjlation rather to accept a personal contract, and that only, 
than to entangle Jiimself with any questions, in which he might 
be engaged, if in addition to the personal security he hadcon- 
.Stituted himself a creditor by a pledge, placed in his hands 
for a debt. It is admitted, these bonds were given for money 
actually advanced It is also admitted by the proceeding in 
this Court, that in law notwithstan<ling the alteration of cir- 
cnmstaiices the debt is legally due by the contract; and this 
bill insists, that there is in the circumstances and facts, con¬ 
nected with the conduct of the defendants, as to what they 
have done, or might have done -without wilful default, a ground 
for saj'ing, a Court of Equity ought to cut down the admitted 
‘legal effect, yet subsisting, of the legal personal contract. The 
creditor was a member of Carolina^ not of Georgia; and, as far 
as there is any evidence as to his temper with regard to this 
country or that, it seems to import rather, that he was well 
affected to this country ; though not very distinctly. One of 
the executors also upon the evidence, not very distinct as to 
that either, appears rather having an affection kind than hos¬ 
tile to this country. As to Motte^ the evidence is more distinct; 
representing him well affected to America. It does not ap¬ 
pear, how far the office of executor in this case carries with it [ 727 ] 
the beneficial interest, (a) If it does not, the question is, how 
far shall the equity affect those beneficially interested, if they 
were well affected to this country ; regard being had to the cir¬ 
cumstance, that one executor was well affected, the other ill 
affected, to America. Such an hypothetical case must be look¬ 
ed to, before you can collect the'law upon principles applying 
to such cases as these. No question arises upon the first act 
of confiscation: but Sir yames Wright was again obliged to 
fly ; and the property, which he had, and could not remove, 

(for there is evidence, and strong evidence, that he did re¬ 
move some,) fell under the grasp of another act of confisca¬ 
tion. Upon the policy of that Act I make no observation. It 
gives to the creilitors well affected to America the means of 
appiving to the confiscated property, as a fund for payment 
of their dejits ; and it must be admitted, the debtor him¬ 
self was completely barred from all possibility of recourse to 
that property ; and that he neither had nor could Require an 
interest in that fund so reserved, in the mode, in which it was 
reserved, for the pajuuent of certain debts. 

C lu answer to a question from the Lord Clianeellor iip< tliis, it was said 
at the Bar, that .WaMe, who tiad marricil a <laiiKl»ter of Hinit/t, had souie interest 
under the will; but was also a trustee for others. 
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1802. Upon this case, notwithstanding all this argument, and an , 
able argument, that Matte must be considered himself an au- 
Wmokt thor of that act, and that Smithy though, if it can be so put, 

®- with good affections to this country, and the cestuys que trttsi 

tiaua. also, are to be taken as die authors of it, yet it is clearly the ’ 
law of this country, that their own act so expressed varies no 
One legal incident or quality of the contract. The relief must 
therefore be in equity only. With all deference I am disposed 
to think it very difficult to maintain that equity ; having in« 
finite difficulty in reconciling my mind to this point; l.iat the 
act of the individual, if bound up to the act of the state, shall 
be considered bound up with it to equitable, but not to legal, 
principles; and that the contract shall be affected in one Courts 
and not in the other. 1 feel the more difficulty upon this, as 
neither Lord Thurlow^ Lord Kenyon^ nor Lord Loughborough^ 
relied at all upon that way of putting the case. They put the 
doctrine upon different grounds certainly. This is a question 
L ^28 ] of great importance ; and if I found myself bound to decide 
this cause, not upon the facts, but upon the principle laid 
down in the authorities, to which I am referred, admitting, 
the facts formed a ground for the application of that principle, 

I should have been obliged to express a different opinion 
from all those authorities, much as 1 respect them. I should 
t 'rtainly have thought it my duty to consider the case very 
much, before I should have permitted myself to express that 
contradiction of authority ; the more peculiarly, as it was not 
till this argument that I could suggest some colour of answer 
to the difficulties, that my mind presented to itself. 

Upon this question Lord Thurloiv^ Lord Kenyon.^ and Lord 
Loughborough^ the last certainly extra-judicially, but in a case, 
upon which his consideration was much interested, and there¬ 
fore carrying as much authority as under any circumstances an 
extra-judicial opinion can, proceeded upon principles, that are 
stated verj' distinctly and very anxiously in this report. (a) (1) 
It appears by Lord Thurlow's judgment, that the attention of 
the legislature had been called to the situation of these par¬ 
ties ; and propositions had been made upon it in Parliament. 
Lord Thurloiv's opinion was, and certainly that is very cor¬ 
rect, that, let such events happen, as might, influencing or 
destroying the means of the debtor to make good the con¬ 
tract, if the duties, which arise out of it, formed a legal and. 
natural right of the creditor to sue the debtor under those cir¬ 
cumstances, nothing could be more delicate than the inter¬ 
ference of the legislature, taking away from motives of com¬ 
passion those stipulated rights, into which the debtor thought 
fit to enter. That led Lord Thurlow to form an opinion upon 
the right of the creditor very favourable to the debtor; and 
satisfied him not only, that it was too delicate to be meddled 
writh, if it was necessary, but that, as it was not necessary, it 
was the more unfit to take that course. That idea was there¬ 
fore dropped; and a bill was filed. 

faj 1 /fen. Black. 136. 

{ (1) See the remarks of Chate, J. 1 Dali. 231.{ 
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,. In this Report it is laid down as Lord Thurlow^s clear opi- 1802. 
nion, that the principle is, “ that protdded a case is made, 

“ by which it appears, that there is in the hands of a creditor Woiomc 
either possession of the estate in fact, or the clear means of 
* effecting that possession, he ought to be called on so to do, r # 729 1 
“ or at least the Court should interpose.” ^ ^ 

If there is no risk, no delay necessary to recover possession 
of the fund, if no expense is necessary, no intermediate risk 
of losing, while you are looking to one fund, another, which is 
answerable, as in many instances, that is one sort of case ; and 
you are paid without prejudice. With regard to the last part 
of that proposition I am ready to say, that if it is to be taken 
AS between the creditor and the debtor only, that if the creditor 
has the clear means of effecting the possession, he ought to be 
called on so to do, or at least the Court should interpose, the 
equity is new. I do not say, because it is new in specie, it is 
nat therefore to be administered, if there are analogies from 
other cases, out of which a principle may be extracted, suffi¬ 
cient to support that equity. The judgmen. is very correctly 
taken: but it is a little too short in this part; for it drops a 
circumstance, that is to be found in another P^rt of the judg- 
’ ment, that the creditor has not the means of assigning to the 
debtor those means he had of affecting the property. Lord 
Thurlow then says, as to Holditch v. Mist^ he docs not profess 
to over-rule it: but professing not to over-rule that case, un¬ 
less the circumstance, relied on by Mr. Richards^ that the par¬ 
ties there were subjects of the same country, or other circum¬ 
stances distinguish it, I say, Lord Thurlow has over-ruled it. 

He says, he does not know how to apply that case to the case 
then under consideration ; but that he retains his opinion, that 
a creditor will he bound by an application to this Court to use 
fair bond fide diligence in order to make the most of his debtor’s 
estate in the place, where the law of the country has applied 
that estate to the payment of his debts. 

Here also Lord Thurlow does not notice the circumstance, 
that no assignment could be made ; nor attend to a circum¬ 
stance, deserving some attention, as connecting itself with the 
inference from all the cases of non-application of the creditor 
to a pledge, taken pven in the original constitution of the 
contract, or another surety: the cases stating a distinction 
between not acting, where no request has been made, and a 
refusal to act, where there has been a request. 

Lord Thurlow then stating the circumstances, under which [ ] 

that application was made, proceeds, that in order to make a 
“ good and effectual bar in equity to a demand at law, it will 
“ be necessary to show, that the estate of Sir James Wright 
“ confiscated in America was of greater value, noj only than 

the sum now in question, but than all sums claimed upon 
“ that estate; consequently, that there was a fund sufficient to 
" have paid the whole; for if it should turn out to be a defec- 


ftjl Men. Bhdc. lil, 152,153. 
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1802. “ tivc fund, and capable of satisfying the debt but in part, it 

C/vO “ can only operate as a discharge ftro tanto^'* 

WEittHT Upon the obvious meaning of the language of this part of 
Siwsow judgment, the onus probandi is thrown upon Sir 

Wright. I do not say, that in other parts it is not put upon the' 
other parties: but I doubt, whether the language of every 
part is consistent upon the point, on whom the nroof lies. The 
passage immediately following states, that in the second place 
It must be shown, that by the justice to be obtained in that 
country, this demand was competently made. There t.ie lan¬ 
guage throws the proof upon the others. With the next pas¬ 
sage that the Courts of that country must be supposed to be 
Presumption deciding according to the laws of that country, I agree to this. 

extent; that natural law requires the Courts of this country to 
countr'^de- credit to those of another for the inclination and power 

cideaccoi-din^ to do justice ; but not, if that presumption is proved to be ill 
toLw; but f)unded in that transaction, which is the subject of it; and if 
appears in evidence, that persons suing under similar cir¬ 
cumstances neither had met, nor could meet, with justice, that 
fact cannot be immaterial as an answer to the presumption, 
when we are dealing with such an equity as this. So, under¬ 
standing them to be deciding according to the laws of that 
country, I should say under this Act, if this clause means, 
they should let in all debts, I must suppose, they would let 
in those from Carolina., as well as Georgia. But if the contrary 
is proved, the principle obliges me to suppose, their decision 
upon that is right; and that is the true interpretation of the 
law, which they themselves put upon it. 

Lord Thurloiv proceeds, that “ therefore if a formal and 
“ final decision had been obtained, by which it became im- 
[ 731 ] “ possible to have obtained a shilling of the whole of that dc- 

“ inand, that would likewise be a sufficient answer; for the 
“ bill proceeds upon the idea, that the fund was complete ; 

“ and that it is still available; or, if not so, that it has been 
“ owing to the conduct of the other party.” 

1 do not hesitate to declare, that it is not necessary, that a 
formal demand should be made in the individual case ; pro¬ 
vided it is proved from what has been done in otlier cases, 
that the demand would have been useless. 

These are the principles, qoupled with the circumstance, 
that the creditor cannot assign the benefit of the fund to the 
debtor, that led Lord Thurloiv., Lord Kenyon., and Lord 
Loughborough., to this decision. This is great authority; not 
only from the consideration given to it, but as it was followed 
up by great consideration afterwards, and adhered to ; and 
there is the clearest concurrence of Lord Kenyoni who, I 
admit, su^jscribes fully to the whole doctrine; and there is 
the additional authority of Lord Loughborough in FoUiott v. 
Ogden; declaring his full and absolute concurrence in this 
doctrine. There is also Lord Thurlow's act subsequent, stating 
his mind as impressed with the verity of this doctrine to a 
^eat extent; and 1 think, he has carried the principle further 
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jthan his owh doctrine would require; for when Wright v. Nutt 
came finally before the Court, when it was found necessary to 
deliver the fund to Nutty I can see no ground requiring him 
‘ lo give security. Supposing the doctrine correct, that was 

pressing it beyond the principle. • 

It is impossible to deny, that I argued that case with a full 
persuasion in my own mind, that the case was in specie per¬ 
fectly new ; and that there was difficulty in finding a prin¬ 
ciple quite satisfactory to support the equity. The first diffi¬ 
culty is this. Is it the law, that under such circumstances the 
personal liability, of the debtor is taken away. This is not 
contended. It must he founded upon the law of nations, I 
presume. Is it the law, that under such circumstances the 
remedies resulting out of that liability shall be restrained by 
confining the remedies to particular funds, or by confining 
them altogether as to the person, till the creditor has had re¬ 
course, not to all the funds of the debtor, but to some of his 
funds, which funds in the original constitution of the debt, 
and the transaction, forming the relation of debtor and cre¬ 
ditor, the debtor did not propose, nor the creditor receive, as 
the funds to be charged by the contract with that debt. Sup- 
‘po'jc, Smithy adverting to the circumstances of that day, a 
probalde revolution, or at least troubles in AmertcOy had said, 
he would have nothing to do with the estate ; but had so good 
an opinion of Sir yanies Wright's personal responsibility, that 
he would take a personal contract; knowing, be had property 
here and in other countries; and that responsibility would go 
with him, wherever he went; suppose him to stipulate ex¬ 
pressly, that he shall not be implicated in the justice of the 
state, but shall have merely a personal contract. The very 
circumstance of the necessity of giving notice with respect to 
a bankrupt acceptor, the reasoning requiring that, is of this 
sort: it is not upon grounds of malice, oppression, &c.; but, 
that you have no right to judge for the drawer what he can 
make out of the imprisonment of the acceptor, operating by 
way of duress upon the feelings and affections of third per¬ 
sons. This is the effect of the contract they actually made. 
Then why should not the terms and effect of the contract de¬ 
termine their meaning rather than conjecture? This is said 
to be oppression, wilful wrong and injury. What right is 
there to apply these terms to th£ effect of the contract ? The 
m ixim “ Sic uUre tuo ut alienutn non IsedaSy" is mentioned. 
That assumes the question; which is, what is suumy what, 
alteimm. The right to sue is conceded. Then how is it to be 
taken away without the consent of the creditor? 

Consider it as the case of a pledge. If originally a pledge 
was given in the terms of the contract, if the true effect is, 
that the creditors should have all the remedies belonging to 
the nature of a pledge, and also personal responsibility, fol¬ 
lowing the person every where, it is questionable at least, and 
a great deal of argument would be required to m. ke out, that 
the* Revolution would have operated to drive the creditor to 
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1602. the pledge, and to compel him to give up the other remedy; 
C'vv/ at the instance of the debtor. But the difficulty is much en> 
Wbiobt hanced, when the pledge is not given to the creditor by the 
Snanoir '^*’**'® Contract, but is * thrown to him by an act, not hi& 

***■ own; unless it is so upon the ground of his presumed consent' 

[ • 733 J aa a member of the State ; to the difficulty of which I have 
before alluded. If it is not to be considered his own, and by 
the terms of the contract he has the personal responsibility, 
what right has the debtor to say, he shall take the pledge'; 
and with this effect, that, till he has endeavoured to make the 
most of it under circumstances more or less favourable as to 
the result, he is, not to give up the personal responsibility, 
but to suspend all the fruits to follow from it. There is great 
difficulty in that; and if the principle is right, it establishes 
the equity, though the pledge cannot be considered originally 
contracted for, or subsequently taken with the consent of the 
creditor; for there is no such qualification upon their prin¬ 
ciple ; which must be right without that circumstance, so much 
insisted on in the argument for the plaintiffs upon the doctrine 
in the case, to which 1 am alluding. 

I am not sure, that the case of bankruptcy does not admit 
an answer. 1 am unnecessarily going into the case; as 1 shall 
decide it upon the facts. The case of bankruptcy had struck 
me as furnishing considerable difficulty; and I cannot get rid 
of it upon the ground of delinquency. The law, to which 
every creditor is a party, (which affords an answer to the 
plaintiffs’ argument, except so far as there may be a distinc¬ 
tion upon the circumstance, that the individuals are of dif¬ 
ferent countries,) vests the whole of the bankrupt’s property 
in the assignees; and leaves it purely to the creditors, whe¬ 
ther his future effects shall not also be brought within the 
reach of the effect of the assignment. Formerly, when the 
creditors could not give a certificate, even the opportunity of 
getting a discharge was taken away. Yet under those circum¬ 
stances the creditor was allowed to lay hold of the person of 
the debtor, in order to squeeze from third persons the means 
of getting his debt. But this answer to that case strikes me ; 
that the circumstance, that the creditor cannot assign the 
fund, does not belong to it; or if it does, then you raise a 
case, in which the debtor has no right to complain. Suppose 
the bankrupt has ten creditors: nine come in under the com¬ 
mission ; and one refusing to come in arrests him: if his 
estate is equal to paying 20«. in the pound to all, what would 
have gone to the tenth goes to the bankrupt as surplus, which 
[ 734 ] operates as an assignment to the bankrupt of that portioil. If 
tne effects are not sufficient to pay all, then the. bankrupt has 
no right to complain; for he cannot find an equity against one 
creditor hot going in, if the fund has been applied in discharg¬ 
ing the debts of other creditors. 

Amirety As to the case of principal and surety, in general cases I, 
in*the firrt * ^ever understood, that as between the obligee and the surety 
instance; but if the creditor sues the principal first, and gives time, the surety is discharged. 
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jlhere was an obligation of active diligence against the prin- 1803. 
cipal. (1) If the obligee begins to sue the principal, and after- 
wards gives time, there the surety has the benefit of \l.(a) W.iiouT 
8ut the surety is a guarantee; and it is his business to see, *• 
7\vhether the principal pays, and nof that of the creditor. The Simmo*. 
holder of the security therefore in general cases may lay hold 
of the surety ; and till very lately even in circumstances, un¬ 
der which the surety would not have had the same benefit, that 
the creditor would have had. (2) But in late cases, provided Surety, de- 
there was no risk, delay, or expense, as in the case put, of 
the money in the next room, indemnifying against the con- 
sequences of risk, delay, and expense, the surety has a right against ex- ° 
tp call upon the creditor to do the most he can for his benefit ; i>i nse, &c. 
and the latter cases have gone farther. It is now clear, that 
the surety deposits the money, and agrees, that the creditor tThe 

shall be at no expense, he may compel the credito,* to prove principal, and 
under a Commission of Bankruptcy, and give the benefit of an to prove 

assignment in that way, (^b) That case therefore perhaps does 
not bear much upon it. Bankruptcy 

So the case of a bankrupt acceptor, and the holder and f«r ilic benefit 
drawer of a bill would admit the same answer as the case of surety, 
‘the bankrupt; for the holder may be compelled to prove for the 
benefit of the drawer: i f not, the drawer sues upon a contract, the may*" 

terms of which flow out of the original contract of the benefit of be compelled 
which he could not be deprived under those circumstances, to prove under 
Upon the case of the attaint the contract is taken to cy\f iheT^^' 

that if the party becomes civilly dead for his crime, and that ceptor for the 
takes away all his property by forfeiture, yet the law implies benefit of the 
out of that contract, that the creditor can charge his person in ‘Irau'c. 
execution ; * and even in circumstances, from which there is no 
ray of hope of getting any thing by it, the creditor has a right chained m 
to take his chance of that. A case, that was put in the argu-execution, 
ment deserves attention. Suppose a pardon by Act of Parlia- [ * 735 ^ 
ment, reserving the benefit of the forfeiture ; the creditor a 
party to that; and consenting to the forfeiture therefore : the 
debtor must remain in jail. The Court has no right to apply 
the terms “ wilful, malicious, and oppressive,” to what the 
law under those circumstances allows. But it may be object¬ 
ed, that the fund is not a fund for the payment of the debt. 

But put the case, as in ordinary cases, that the Crown would 
pay the debt; and the creditor should refuse to go to that 
fund, and should insist upon his right to imprison the debtor. 

The right to go to the Crown is not a legal right; which could 
be insisted on. It is too thin a claim, of imperfect and secon¬ 
dary obligation ; and it would be impossible therefore to dis¬ 
charge the debtor. 

But the point is decided, if Holditch v. Mist stands. That 


aJ Jlecs V. JBerrinffton, ante, vol. ii. 540, {and note.\ 

('bJ See Beiu'tlmore v. Cruttenden, 1 Cook^t Bank. Law. 211. 

{ (1) Kine V. liaMvdn, 2 Johns. CUa. lien. { (2) See Huij» v. Ward, 4 JohiW. Cha. Rep. 
S59.{ 131. { 
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case is directly in point. Can it be said, the Legislature intend- , 
ed to make a provision for the creditors, not requiring them 
to come in as against the provision; and that they should re¬ 
tain the power of suing the debtor personally ? There was anJ 
absence of intention. Th^ir inclination would rather have'* 
been to take away that power: but without adverting to that 
they did leave it. There was a creditor in possession of all 
the rights Lord Thurlow^ Lord Kenyon^ and Lord Loughbo¬ 
rough^ allude to, except the circumstance of not being able to 
assign the fund, and he refuses to go in ; and proceeds person¬ 
ally. This Court then said, it was the natural, legal, genuine 
fruit of the contract: and what equity was there, independent 
of the incapacity to assign the fund ? That case is an author 
rity directly in point: and 1 must know satisfactorily, why it 
should be over-ruled. 

The next consideration is, whether the want of power to 
a.>sign the fund makes the whole difference: or the distinction, 
alluded to this day, connected with that. As to the first, I 
have strong doubt, whether I can attach such an equity, aris¬ 
ing out of the circumstance, that a fund was prepared with¬ 
out the consent of the creditor, (otherwise than by the act of 
the state, to which he belongs, which is disposed of by the ’ 
V'*ry state of this case,) that under the disadvantage of having 
no fund pledged he shall be put under all the disadvantage, 
that would have followed from his seeking originally to have 
a pledge. The cases cited of double securities, marshalling 
assets, &c. are not wholly inapplicable; in which this equity 
has been administered, not at the suit of the debtor, but cer¬ 
tainly arising out of his acts; and he does indirectly receive 
benefit. But 1 doubt, whether they go the whole length of this; 
and the principle obviously was not relied on in those judg¬ 
ments of Lord Thurloiv^ I.ord Kenyon^ and Lord Loughbo¬ 
rough. In this case, if Smith had taken a note of hand, and had 
no other than personal security, is it clear, that, if an event 
happens afterwards, with reference to which it might be that 
he thought proper to take that very security, that equity at¬ 
taches upon his conscience to make him consider the debtor 
answerable otherwise than according to the nature and circum¬ 
stances of the security ? In many circumstances he might have 
suffered severely by taking that instead of a pledge. Then w'hy 
in different circumkances should he not have the advantage ? 

If therefore my decision was to depend upon my accession 
to these authorities, 1 am not prepared to say, I could agree 
to them. I am relieved in a great degree from the necessity 
of future consideration with respect to this case; for 1 am of 
opinion, that, if the principles laid down in that judgment were 
clearly rig|it, the facts of this case do not bring it within the 
reach of those principles. They all concur, that the creditor 
must have the clear means, and it must be shown, that he has 
the clear means, of making his demand effectual. Has this 
creditor had such clear means ? First, as to the creditor him¬ 
self, it is at least not clear, that he was one of the well affect- 
cd, that could have had recourse to this fund. One of thf 
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jexecutors appears to have been friendly to this country; the 18C^. 
other adverse. Next, it does not appear, whether the Cestuys 
que trust were well or ill affected. But, whether they are, or WRntHV 
■s’ Aot, am I to hold the creditor under this sort of equity, cer- 
"Jlainly if substantial, thin: is the creditor under these circum- 
stances to have this decided at his risk ? Suppose, this debt 
was the only debt Sir Jantes Wright owed ; that he had money 
in this country’ to pay it, and no other fund except the money 
arising out of the confiscated estate in America: are these 
creditors at their own risk under all the circumstances to seek 
to make the demand effectual out of the confiscated estates; [ 727 ] 
taking it also, that Sir ^ames Wright was an expensive man; 
and that these creditors had not a shilling but this debt, not 
only for their subsistence generally, but for the means of sup¬ 
port, while trying this question in America^ or for effectually 
trying the question ? Is there any justice in this equity, com¬ 
pelling them at such hazard to apply to a fund, seized on by 
an act of confiscation, interpreted by those, who are to ad¬ 
minister it, and in fact applied, according tr the evidence of 
Jkt'Tntoshy to the debts of citizens of Georgia^ and not of Caro~ 
lina creditors: but, if applicable to debts generally, to be sa¬ 
tisfied by the Certificates, under a great depreciation ? The 
creditors take that paper at their own risk; and it is a grave 
question notwithstanding Arnold v. Holker^ whether, if they 
take it without the consent of their debtor, it would not be 
accepted at law in full satisfaction of the debt; and whe¬ 
ther without proof, that any Carolina creditor did, or could, 
make his demand effi-ctual, and where there is evidence, that 
the confiscated property was made applicable only to the in¬ 
habitants of Georgia, and for the benefit of that state, I am to 
say, there was wilful default in not making the claim; and, 
that, if made, it would have been effectual: a great deal more 
than is to be inferred from this evidence, if it can be called so; 
for the whole case is proved in a way, that leaves it without 
the character of evidence. 

Therefore from this non-claim under such peculiar circum¬ 
stances of risk and difficulty, when it was no part of the origi¬ 
nal contract of the creditor, that he should act, I cannot im¬ 
pute wilful default; so as to charge the creditor as a trustee 
guilty of a breach of trust in not claiming; and I ought to 
hesitate, unless better satisfied th'an 1 can be by this evidence, 
that, if the claim had been made, it would have been followed 
by consequences as beneficial as are supposed. Without pre¬ 
judice therefore to the question of law, and without intending 
to have said so much, but under an apprehension, that this 
cause may go further, and that it may be useful, that all the 
difficulties, by which my mind is pressed, may be made known, 

I am of opinion, that whatever may be done with a case 
clearly within the range and reach of that authority, this case 
.is not within it; therefore the bill must be dismissed. Under 
all the circumstances, and particularly with res; ect to that 
authority, it would be infinitely too much to dismiss it with 
costs. 
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HILL t>. BINNEY. 

THE bill was filed by a'-creditor against an administrator; 
who by his answer stated, that he believed, the debt was due. 

Mr. Fontlanque^ for the Plaintiff'., expressed a doubt, whether 
that was a sufficient foundation lor a decree. 

The Lord Chancellor inclined to think it sufficient; but 
Mr. Richards^ (amicus curix^) suggesting, that it was doubtful, 
Mr. Fonblanque consented to exhibit an interrogatory. 
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JERVIS v. WHITE. (1) 

THE object of this bill was to dissolve the partnership be¬ 
tween the plaintiff and the defendant, and an Injunction against 
issuing securities in the name of the partnership. Before the 
answer came in, a motion was made, that the defendant should 
pay money into Court; upon affidavits by the plaintiff and by 
the defendant in answer, disclosing a case of gross fraud upon 
the plaintiff, a young officer; who seeing an advertisement in 
a newspaper for a partner in a liquor-trade, represented as 
■ producing 7000/. a year, answered it; and was induced to pay 
850/. in cash, to transfer stock, and to give a promissory note; 
in all which he had advanced above 1800/. The whole turned 
out a mere bubble : the partnership effects not exceeding the 
value of 150/. The plaintiff had received back 267/. ; and 
500/. had been applied to the partnership debts. 

Mr. Rom'tUy^ and Mr. Ainge^forthe Defendant^ objected, that 
there was no instance of compelling the payment of money in¬ 
to Court before answer. 

Mr. Mansfield^ Mr. Lloyd., and Mr. Pemberton., in support of 
the Motion., admitted that in the case of an account, where it 
was uncertain, whether there would be a balance ; distinguish¬ 
ing this as a gross fraud ; and comparing it to the case of waste, 
in which the Court interferes upon the ground of irreparable 
mischief to secure the fund. 

Lord Chancellor. —I think, I am at liberty in this case to 
fasten upon the affidavit of the defendant in answer ; as Lord 
Kenyon did in Vann v. Barnet; (a) where though it was held, 
that in general in such cases the Court will not deal effective- 
W between the parties, till the answer comes in, .yet if the de¬ 
fendant answers the affidavits, the Court will look at the affi¬ 
davit as if it was the answer. This is not a distinct admis- 

faj 2 Bro. C. C. 158. 


{ (1) See die ether branches of this case, post. vol. rii. p. 413, and rel. riil. p. 313.} 
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j 'sion of a sum of money in the defendant's hands; but upon the 
two affidavits, and the defendant’s having undertaken to give 
an explanation, he is in the situation, in which an executor 
Verj-^ often is. The defendant therefore must on or before the 
last Seal pay this money into Court, deducting what the plain¬ 
tiff has received, and what he admits has been applied in the 
partnership debts, subject to an application for the whole or 
any part to be applied in discharge of the partnership debts, 
as the Court shall think proper. 

I go this length upon the ground of gross fraud, (b) 
fbJ Jervis V. Jildte. Post. {vol. vii. p. 413.J 
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CURTIS V. PERRY. March 8. 1C, 

IIENRT NANTES and Richard Muilman French Chiswell Ships pur- 
carried on business in London in partnership as merchants, c1ia.sed by one 
under the firm of Richard and Company. In 1796 

Nantes purchased several ships ; the sales of which were duly perty as be- 
. registered under the Act of Parliament as the sole proper- tween the 
ty of Nantes. On the 3d of February., 1797, Chiswell 5 
and on the 11th of the same month a commission of bank- and the*'' 
ruptcy issued * against Nantes., as the surviving partner. The death of the 
plaintiffs Curtis and Clarke had in 1796 supplied some of the '•iher, n])on 
ships, purchased by Nantes with biscuit; other plaintiffs had 
supplied other sea stores; and some as ship-builders had be- ticiil:uiy*ttie 
come creditors in respect of the ships. reg-istry being- 

Under an order made in the bankruptcy the plaintiffs proved m the 
their debts upon the separate estate of Nantes : but a claim 
being set up by the joint creditors to the ships, as being the onlyVand 
property of the partnership, the bill was filed ; praying, that hemg afier- 
they may be declared to be part of the separate estate 
Nantesy and applied in payment of the plaintiffs and the other pm-pose, that 
separate creditors. would have 

The defendants, the assignees under the commission, by Prevented any 
their answer admitting, that the contracts and engagements 
with respect to these ships were in the single name of .A’l/Tifw, f,.au<i upon an 
stated that Nantes purchased the ships without the knowledge Actof Par- 
of his partner ; and being desirous of concealing the transac- lament, 
tion from him registered them in his own name ; except one, [ * 740 ] 
which was registered in the name of yansony a clerk of the 
partnership; but that the purchase and outfit, though not en¬ 
tered in the books of the partnership, were taken out of the 
partnership funds. In Januaryy 1796, Nantes finding it im¬ 
possible td conceal the transaction from his partner, gave him 
a list of the ships, in which he was engaged; and in conse¬ 
quence of such disclosure, the ships were brought into the 
partnership account; and the disbursements on that account 
were paid out of the partnership money on th( 13th and 14th 


faJ Slat. 26 Geo. 3. c 60. s. 17. 
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of January^ 1796: but Mr. Chiswell being a member of Par- 
liamentf and liable to penalties, if the ships were employed in 
the service of Government, as some of them were, the regis¬ 
ters were continued in the names, in which they had been.' 
registered. The earnings of the ships were afterwards re¬ 
ceived by Muilman and Company; and placed to the account 
of the ships in the partnership books; and the subsequent ex¬ 
penses were paid by Muilman and Company, and placed to 
the debit of the same accounts. They also stated bills drawn 
on, and paid by, the partnership in 1796 and the begin.litig of 
1797, on account of supplies for the ships-by some of the 
plaintiffs. 

Evidence was produced by the plaintiffs, that Nantes acted 
as sole owner; that he was made debtor for the provisions 
supplied by the plaintiffs, Curtis and Clarke^ in 1796; that it 
is usual to debit the owners, if their names are known; that 
the captains are sometimes named; but generally not, where 
the owners are known. 

For the defendants, a clerk of the partnership proved, that 
he gave all the orders for the ships to the tradesmen in the 
name of Mailman and Company, as well prior to the 31st of 
January., 1796, as afterwards. It was also proved, that all the 
ships were in the beginning of 1796 entered in the partner- 
si.ip books as joint property, and always considered so from 
that time. Receipts given by some of the plaintiffs to the 
partnership were also produced. 

The plaintiffs’ books were offered in evidence; containing 
entries, sometimes making Nantes debtor; sometimes the 
ships and owners, without names; sometimes the ships and 
captains: but that evidence was rejected. 

The Lord Chancellor directed an Inquiry to be made at 
the Custom House, to see, who were considered the owners 
there; but it proved fruitless: the owners not being named in 
the entries or certificates granted ; and no oath being necessary 
except in the instance of a bounty or drawback ; and then it 
may be made by shippers of goods, agents, or clerks. 

irhe Solicitor-General., Mr. Richards., and Mr. Martin., for the 
Plaintiffs. —The register is conclusive as to the legal title. No 
difference arises from the circumstance, that the possession is 
in the defendants; which in substance will not iie disturbed: 
their possession being referred to their respective titles, as 
assignees of the joint and separate estates. If 6%fvwe//had 
claimed the property in these vessels, this Court would not 
have interfered; nor any other. The answer would have 
been, that the possession was for the purpose of a fraud upon 
an Act of Parliament: in which case the maxim potior est 
conditio defmdentis''* prevails at law and in this Court. That 
fortifies the objection from the registry in the name oi Nantes 
only. The same objection holds n >twithstanding ChiswelPs 
death. It is impossible to inquire into this transaction with¬ 
out discovering the illegal purpose; to which the Court will 



Cases ik Chancery. 

jgivc no assistance. Whatever therefore is by legal evidence 
proved to be the separate property of Nantes *must be con¬ 
sidered and divided as such. The oath, which must be made 
^ by all the proprietors, was made by Nantes only. This Court 
•Will make the same construction upon the policy of the Act; 
and will not raise a trust in favour of a person, who within 
the intent of the Act could not be the owner: Hibbert v. Rol- 
leston. {a) The two classes of creditors having equal equities, 
the^ Court will not deprive either of the legal preference. 
Chiswell not only did not comply with this Act of Parliament, 
but did every thing to evade it for the purpose of defeating 
another Act of Parliament, commot ly called the Contractor’s 
Bill. Since the case of Hibbert v. Rolleston another Act of 
Parliament, has been passed, to meet the doubts expressed 
in that case, whether parol contracts might be entered into; 
which would in this Court effectually bind the property. That 
caunot now exist. Camden v. Anderson^ (c) in which Lord 
Kenyon alludes to the leason of Lord Thurlow's decree in 
Hibbert v. Rolleston^ shows the strict construction put upon 
the Act; for that was a case, not of fraud, but mistake. A 
corrupt consideration will not support a contract or a trust. 
The circumstance ol hardship is not sufficient to prevail 
against these Acts : Westerdell v. Dale. (d) The mere act of 
a partner drawing out more than his share of the profits, and 
investing it in property, gives no lien. 

Mr. Manspcld^ Mr. Alexanderand Mr. Stanley., for the De¬ 
fendants. —Upon the circumstances these plaintiffs are not se¬ 
parate creditors: if they are, they have no right against this, 
considered as joint properly. There is evidence, that all or¬ 
ders for the repair and supplies of these ships were given in 
the name of the house. The Act has left open this question; 
and it was so considered by Mr. Justice Bulter in Rolleston v. 
Hibbert; whether there may not be an implied trust by ope¬ 
ration of law as to the ownership, where the purchase was 
made with joint property; like a trust by operation of law, 
notwithstanding the Statute of Frauds; {e) as if the ship had 
been purchased with the money of another. No mischief in¬ 
tended to be provided for by the Act can arise from this. If 
one partner chooses to employ the partnership fund in a cer¬ 
tain branch of trade, there is certainly a strong equity for the 
other to call on him to bring the whole into the partnership. 
Ctuswell therefore, if living, might succeed upon the ground, 
that these ships were purchased with the partnership fund. 
Ihc argument from the contractor’s bill might have been 
used, if Chhxvell had called for a share of the profits; but 
has nothing to do with this question: neither has the case 
cited ; the principle of which is, that the party had taken a 
bill of sale illegal within that Act. How can these be con¬ 
sidered as separate creditors, upon the evidence, that the or- 

f a J .> liro. C. C. Sri. 3 Term Rep. 406, 

. r bj l3;n' .'4 Ueo. 3 c. 68. a. 14. feJS Term Rep. 709 
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ders were given in the name of the partnership, and the re-, 
ceipts given by these very plaintiffs to the partnership, and 
bills drawn and paid by the partnership on that account? 
With respect to the joint creditors the ships are joint proper-*’ 
ty. They can know nothirig of the registry, &c. They give'' 
credit according to the apparent property of the house ; part 
of which these ships were. In the bankruptc)’^ of Shakeshaft^ 
Stirrups and Salisbury^ it was decided, that wherever the pro¬ 
perty is in possession at the bankruptcy, it should be con¬ 
sidered the property of the two, or the three, or the separate 
property, or that of the house. So, if therei is a debt due by 
one partner only, yet if it has been transferred into the part¬ 
nership debts, and the house has been in the habit of charg-^ 
ing the partnership with interest, so as to show, that it was to 
be considered as due from the partnership, and not from the 
separate partner, in administering the affairs of the bankruptcy 
*’hat shall be considered as due from all the partners. This 
is therefore to be determined upon the principles and rules 
usually prevailing in bankruptcy. Analogous cases may be 
put upon the Statute of James l.(a) It does not follow, that, 
though the property belongs to one, they can consider them¬ 
selves separate creditors, when the interests of third persons 
come in question: the credit given being joint. The distri¬ 
bution ought to be among the joint creditors in respect of the 
visible ownership: the property upon the Act of James I. be¬ 
ing joint, ,as between the two classes of creditors; with refer¬ 
ence to whom the question is very different from what it would 
have been between Chistvell and Nantes. Can this Navi¬ 
gation Act repeal that statute ? The object was to ascertain, 
who are the owners; while the ship is navigated as British. 
The policy of the Act does not apply to the case of a bank¬ 
ruptcy ; making an immediate sale necessary; which must be 
to British subjects. The visible owner within the Act of 
King James is he, who does public acts with respect to the 
property. 

The Solicitor~Generaly in Reply. —One joint receipt produced 
is not on account of any of these ships; and there is no 
doubt, there were partnership transactions. The answer ad¬ 
mitting, that all the contracts and engagements were in the 
single name of Nantes^ as sole owner, how could the plaintiffs 
expect to be compelled at the hearing to prove their right as 
separate creditors, and to meet the evidence from these re¬ 
ceipts ? If by express contract credit is given to two, yet the 
creditor has a ri^t to look to the legal title ; and has a right 
to sue the person, having the separate property ; according to 
what Lord Man^eld says in Rich v. Coe (a) as.to the treble 
security; one or which is in respect of the legal ownership, 
having tKe personal security; which is not prevented by the 
express contract. If an action had been brought against 


faJ Stat. 21 Jam. 1. c. 19. ». 10, 11. 

faj p. r44. C(nt>p. 636. See 7 2Vrm 312 
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Mantes in the life of Chiswett^ could a plea in abatement have 1802. 
l>een put in under these circumstances: Nantes having the re- UnrO! 

gistry in his own name, and all the legal documents of the pro- Curtis 

■jpprty? The bankruptcy makes a veiy^ considerable question *• 
wre: so also may the death of the party. The law has not 
gone the length, that specific eflPects fraudulently purchased by 
one partner with the partnership property may be followed. 

The visible ownership, as far as it goes, is upon the circum¬ 
stances with Nantes, After the discovery by Chtswell of the 
fraud committed by Nantes in this application of the partner¬ 
ship property the visible ownership remained precisely the 
same ; and further, the registry was continued in the name of 
Mantes for the fraudulent purpose of defeating the Contract 
Act. If Nantes had become a bankrupt, the answer to a claim 
by Chiswell would have been the Statute of James /.; which, 
as far as it applies, is with the plaintiffs. The equities are 
equal; and then this Court will not interfere without some 
particular circumstances. 


Lord Chancellor. —The first question, whether these plain¬ 
tiffs are separate creditors is easily disposed of. It is not con¬ 
tended, that all the plaintiffs are joint creditors; and one sepa¬ 
rate creditor may maintain the bill on behalf of himself and [ 745 ] 
all other separate creditors ; and there is one. 

The principal question is, whether these ships are Joint or 
separate property. As to the former of these Acts of Parlia¬ 
ment it is enough to say, the Legislature had in view a parti¬ 
cular policy. The Court is to collect by what means they 
meant to enforce it; and, if that can be collected, the duty of 
tlie Court is to give that construction to the Act that will en¬ 
force the means. The Act is founded upon this ; that it is wise 
and politic, for the purpose of giving encouragement to Bri¬ 
tish ownership and ships British-built, that there shall be this 
registry ; and to effect that policy it has been thought neces¬ 
sary that upon every transfer of the ship there should be some 
document of that transfer, to enable you to trace the ship 
througn its ownership and connexions from first to last; to 
ascertain, whether she has been ever wholly or partly owned 
by foreigners; and her construction and repairs in a British 
or a foreign port. For this purpose the Statute has prescribed 
the form; and particularly, that the certificate of the registry 
shall be recited in terms. Shortly afterwards the case of 
bert V. Rolleston occurred; when it was conceived, that the 


party taking the transfer had an equitable interest, though no 
legal property, the directions of the Act not being pursued; 
and that an equity arose to have the title deed reformed. It In the case 
was compared to the case of a bargain and sale without enrol- "J,* 
ment; in which this Court would compel the vendo«to make enrolment 
a good title. On the other hand it was contended, that the tlie vendor 
policy of the Act required, in a case, where the title was to be ''in he com- 
acquired by the contract of the party, not implied which was * 

not carried into execution precisely according to the terms of 


VoL.VI. 


74 





Cases in CHANCsny. 


1802 . the act, tiiat this Court should not interpose. This was one 

of the cases, in which Lord ThurloWy when resigning the 

CirnTis Great Seal, sent his decree to the Register, without assigning 

PiiiB reasons: but I know, his Lordship’s opinion was, as Lord 

■wivTre^the intimated, that he could no more reform the title, 

interest in a where the interest was derived under the party’s own act and 

ship IS derived contract, not executed in the terms of the Statute, than he 

under the par- could reform an annuity deed, not according to the Annuity 
ty’s uwn act 

not executed * Camdtn V. Anderson followed that case ; and I was a good 
according to deal struck with it; for it went this lengths The declaration 
Act^U^anlwi necessarily aver in whom the interest is; and they aver- 
bc reformed in was in four; and proved, that the registry was in the 

equity any name of two only ; and the Court of King’s Bench, which has 

more than an gone to the thinnest Interest to support a policy of insurance, 
iiot^Lrdrng averment was not substantiated by the fact, 

to the Anniiity That case therefore very strongly confirms Hibbert v. Rolles- 
Act ton. But it must be remembered, the two parties claiming to 

[ * 746 3 be partners claimed by their own act, where their contract 
and title were not according to the terms of the Act. The 
case then requires this; that if a man enters into a partnership, 
where one of the articles is a ship, there must be a new regis¬ 
try. The occasion of the second Act (a) was the doubts 
thrown out in Rolleston v. Hibbert; and the policy of the for¬ 
mer act was thought so material to the interests of this coun¬ 
try, that a declaratory clause {b) was put in the second Act in 
direct opposition to those doubts. 

\yhetherthe 1 desire it to be distinctly understood, that I give no opinion 
Ac*ts^26^G^ whatsover upon the effect of those two Acts of Parliament in 
3, and 34 Ueo. cases of trusts implied by law, and not arising out of an act, 
3, have any in which the contracting parties join. It is unnecessary to say 
efl’cet upon any thing upon that further than that in a great variety of 
or aiL'ing hy interests of mankind would require the Court to ron- 

operation of sider lt»ng, before they should say, those statutes would pre¬ 
law, vent trusts implied or arising by operation of law. But in this 

instance I am relieved from any necessity of determining, 
either that the cases, that have been decided, are right, or of 
considering, what ought to be the decision upon that sort of 
case, which 1 have just noticed; for it is perfectly clear, that, 
if this is to be considered as a question between Chiswell and 
Nantesy the former could not be heard to say, he had any in¬ 
terest in diese ships. I do not go upon the circumstance, how 
Nantes got the money, with which he purchased them; whether 
it was ChisweWs money, possessed by contract with him, or 
by fraud; or whether he laid out that specific money in this 
purchase. He did acquire these ships in his own individual 
person; and Chiswell^ to effect the purpose he had, must be 
[ 747 3 understood to have agreed, that Nantes should be apparently 

("aj Stat. 17 Geo. 3. c. 26. 

Caj p. 746. Stat. 34 Oee. 3. c. 68. (~bJ Sec. 14. 
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^lie sole owner. The reason for waiving any right Chiswellhvtd 
in consequence of the manner, in which Nantes made this pur¬ 
chase, the object of keeping the ships registered in the name 
<Sf Nantes^ was, that a profit might be made by the employ- 
thent of them in contracts with Govimment; and Chiswell was 
a member of Parliament; who, the law says, shall not be a 
contractor. The moment the purpose to defeat the policy of 
the law, by fraudulently concealing, that this was his property, 
is admitted, it is very clear, he ought not to be heard in this 
Court to say, that is his property. In the case of a bill filed 
to have a reconveyance of a qualification given by the plaintiff reconveyance 
to his son to enable him to sit in Parliament, the purpose be- quHlifica- 
ing answered, the bill was very properly dismissed by Lord Parli^ent" 
Kenyon with costs. {jiven by a 

Then shall the creditors of Chiswell claim the benefit? It isto hi# 
contended, that they shall by the operation of the Statute of 
James I.: these ships having been in the order and disposi¬ 
tion of Chiswell and Nantes. For that purpose they must be so 
at the time of the bankruptcy. If that was true in fact, possi¬ 
bly the argument might be sustained. In the case of Shake- Partnership 
shafts Stirrups and Salisbury, all three, being manufacturers 
in Lancashire, sold their goods in London in the names of 
Shakeshaft and Stirrup only. A credit was therefore required sold their 
by them as three in Lancashire, and two in London, which af-b'oodsin Lm- 
fectcd the distribution of their property in bankruptcy. 
might be therefore contended, that where the order and dis- . „pon 
position was, there the property as among the creditors should their bank- 
be taken to reside at the bankruptcy. But in this instance it ’^'ptcy as 
is not true in fact; and it is hardly possible it should ; for the 
circumstance, that the bankruptcy happened so soon after the ,.r-iporty was 
death of Chisxvell, does not vary the case. The creditors beld to be, 
thought proper to carry in the bills for furnishing the ships 
in the name of both. But that is not decisive; the house being s.ylorwas at*** 
in great repute; and the bills being so carried in to them i he time of the 
rather as living together. As to the books, no evidence can I'lmkruptcy, 
be received by them. As to the visible property and owner- x'at '21 
ship, the purpose of Chiswell required it to be in Nantes alone, 'c. ig.i. 10, li. 
The registry was in his single name ; and he alone made the 
agreements with the masters and sailors; and though the in¬ 
quiry I directed has not produced all the effect, it has esta¬ 
blished, that nothing can be produced, attributing the owner¬ 
ship of these vessels to Chiswell. The persons, on whose [ 748 ] 
behalf the contracts were made, are described generally as 
owners ; and Nantes acting solely, the weight of the evidence 
is, that the ownership and disposition with the world w'as in 
Nantes only. Another circumstance is, that in fact the owner¬ 
ship must by the previous death of Chiswell be with hantes 
only at the time of the bankruptcy. Nothing of tAist lor him¬ 
self and Chiswell occurs in this case. 

, Therefore without carrying the authorities further, or fur¬ 
ther confirming them, or inquiring into the effw.ct of any_ trust 
arising by operation of law as to these acts, I am of opinion, 
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1802. that the legal property is in Nantes } and there was no visible 
ownership in any one else, making it just, that this, whiclrwas 
Ci’RTis separate property between the partners, shall not be separate 
property between their creditors. This therefore is separate 
Puht. property; and to be distributed as such. 


Matxh 12, lo. 
16. 


ALSAGER w. ROWLEY. 


The general THE circumstances, under which this4}ill w’as filed, are 
in a former report, 

to the estote "^be cause coming on for hearing was argued very fully 
cannot be upon the circumstances, as to the demand set up by the de- 
madeadefen- fendant Johnson; and a great deal of evidence was produced 
b”'a creditor sides; Upon which it was contended for the plaintiffs, 

or residuaiy* collusion between the executors and Johnson was esta- 

legatecagainsi Wished; that the proceeding before the arbitrator, under which 
the executor, the sum of 1175/. 9^. %\d. was awarded as due to Johnson^ 
unless^codu-n ^ mere pretence ; the charges being admitted without any 
’ investigation in consequence of the collusion of the parties; 

and the attention of the arbitrator not being directed to the real 
object of the inquiry. 

* Mr. Mansfeld^ Mr. Richards y and Mr. Johnsonyfor the Plain¬ 
tiffs y also insisted strongly on the peculiar character and duty 
of Johnsony as attorney and confidential agent to the two Mrs. 


siun, 

cy or some 
special case, 
applies equal 
ly to the case 
of a creditor 
overpaid by 
the execu* 

tor. (1) Alsagers. 

In a case of „ 

that sort upon 
the circiira. 


Mr. Romillyy and Mr. Fonblanqueyfor the Defendant Johnsoiiy 
insisting, that the collusion was not made out, and insolvency 
Btaiices ofsus- Jn the executors not being suggested, relied on Utterson v. 
{arlvattendiiie Other cases of that class, as authorities, that 

to the chararl the defendant Johnson was improperly made a party to this 
terofthecredi- bill; that if the residuary legatee can file such a bill, every 
*nd Mnfiderr^ creditor and every pecuniary legatee may; that this is by the 
Salient t^ circuity of a bill in equity getting a re-examination at law of 
that, which has finally failed at law; and the utmost amount 
of the case is a devastavit in the executors; with which the 
defendant Johnson has nothing to do. 


the testatrix, 
an issue was 
directed 

[ * 749 ] 
March 16. 


Lord CHANCELLOR.--The established rule of the Court is 
certainly, as it has been arguect upon Utterson v. Mair and the 
other cases, that in ordinary cases a debtor to the estate can¬ 
not be made a party to a bill against the executor: but there 
must be, as the cases express it, collusion or insolvency. That 


Reported ante, vol. iv. 217, by the name of Altager ▼. Jotfium, upon an 
excepdun to the Master’s Report, that the answer of the defendant Johrumi was 
impertinent. „ 

(aj p. 749. .Snte, vol. ii. 95. 4 Bn. C. C. 270. Doran v. Simpoon, ante, vol. 
iv. 651. Traughton v Binket, ante, STS. Elnuhe v. M^Aiday, 3 Bn. C. C. 624. 
Itaac V. Hvmpage, 3 Bro. C. C. 463, ante, vol. i. 427. 


{ (1) Longr. Mt^etfre U Tardg, 1 Johns. Cha. Rep. 305.} 



Gases in Ghancert. 


740 

I *. very principle admits, that, if there is solvency, the executor 1802. 
must pay: if there is collusion, both are liable. As to col- v.nrw' 
lusion, 1 have a manuscript case, a note of Mr. Browtiy a con- Airaqse 
• sideralale practiser in this Court formerly; and it is confirm- 
•* ed by Lord Hardwick^s note; which I also have. The case 
is Beckley v. Dorrington; the 12th of December^ 1737; and is 
a material authority with reference to Utterson v. Mair and 
the other cases. The note is this: 

“ One of two residuary legatees brought his bill against the 
“ executor and the other residuary legatee and a debtor; sug- 
“ gesting no fraud; nor suggesting any negligence in the exe- 
cutor. The bill was dismissed as against the debtor at the 
“ Rolls. Upon appeal the Lord Chancellor said, there is no 
“ doubt, this is an improper bill as against the debtor. It can- 
“ not be without a special case; for there can be regularly no [ 750 ] 
“suit against the debtor but by the executor; wlio has the 
“ right both in law and equity. If he even releases, and is 
“ solvent, neither a creditor of the testator nor a residuary 
“ legatee can bring any bill against that debtor. There must 
“ be collusion or insolvency, or some spibcial case : otherwise 
“ it would overthrow all the law relating to devastavits and 
’ “ the rights and property of executors. The Court will inter- 
fere, if there is such special case ; as collusion or insolven- 
“ cy; and then the bill may be brought against both the debtor 
“ and the executor. But here this bill is not founded upon any 
“ special case ; and there must be a special case ; or otherwise 
“ the bill is inconsistent with the general rules both of Law 
“ and Equity.” 

Lord Hardwicks there in the judgment does not state any 
thing as to negligence. That is in the argument by the coun¬ 
sel; and in A'ewland v. Champion.^ (a) delay in the representa¬ 
tive is also stated as one of the special cases, as well as col¬ 
lusion : but no notice is taken of the former in the judgment. 

If the general principle will not allow you to bring a bill 
against both the executor and a debtor in the given case, the 
same principle will apply to the case, where you bring a bill 
against the executor and a creditor improperly paid by the 
executor: that is, that, if there is no collusion, or special 
case, if the executor is not insolvent, he stands the middle 
man, responsible to the residuary legatee for the property, 
misapplied by paying a man as a creditor, who was not a 
creditor, as in the other case for the property outstanding in 
a debtor. 

These principles, connected with the circumstances appear¬ 
ing in this case, would enable the Court to reach the exe¬ 
cutors, if it turns out, that no demand was due to y dinsoTtf 
or a less demand than is established by the award. With re¬ 
spect to collusion, it is very difficult to define w*hat that is. 

I agree, it is not necessary, that the parties should talk over 
, the matter in a room, as they appear to have done in this in- 


(^a_^ 1 Vtis. 105. 
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Stance at CongUtton^ in order to settle, what demand ought to ' 
be made against the estate: but collusion must depend upon 
all the circumstances; and where * a creditor seeks to appro¬ 
priate to himself the advantage arising from the too great fa- 
cilities the executors may Have given him to substantiate his ' 
demand, or too great readiness in admitting it, the case as 
against a creditor, before it can be said, there is not collu¬ 
sion, must be examined with very nice and critical attention ; 
and there is sufficiently grave evidence in this case to make 
the Court hesitate long, before it would say, there is not that, 
which this Court would deem collusion between these parties. 

But I am also disposed to think, the defendant Johnson will 
not stand in this case altogether, as a mere creditor would in 
any other given case; for there is a vast difference with re¬ 
gard to his responsibility from the nature and species of the 
character belonging to him as a creditor in this particular 
rase. This is not the case of a person supplying goods to the 
testatrix, in which he says, he has a right to charge what he 
thinks proper, patting himself in an adverse situation with 
the person, with whcRn he is dealing. This is not a case, in 
which there is no duty whatsoever upon the creditor. He 
stood in the lives of these ladies in a situation, in which he ‘ 
was as much bound to protect them against himself as against 
;.ny other person making a demand upon them i (a) at least 
that has been carried very far in argument in this particular 
case. If the Jury should believe, that his demand was only 
71. according to the evidence of one witness, it would be very 
strong for a Court of Equity to say, that under these circum¬ 
stances, and considering his character with respect to them, 
he did not act unconscientiously in stating to the executors 
that demand to be above 1400/. He was bound to represent 
it to them accurately. I am inclined therefore in diis case to 
think, a decree might be made against Johnson without in¬ 
trenching upon the principle established in these cases. I go 
upon this. The question, whether any debt was due, and to 
what extent, has never been tried with that searching atten¬ 
tion, which these residuary legatees had a right to expect 
from the executors. There must be further inquiry by an is¬ 
sue, to go to these points: 1st, Whether any debt is due ; and 
I think, it is impossible not to say, there is; and it must en¬ 
able them to examine it in dach year; and whether at the 
deaths of these ladies the debt of each preceding year con¬ 
tinued : so as to determine, how long the debt has existed. If 
the residuary legatees think proper, I will direct an issue, to 
embrace all the considerations 1 have stated. 


An issue was afterwards directed. 


(*) Gibmn v. Jeyea^ otj/c, 266. 
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NAIRN V. PROWSE. (1) Rniiti, 

March 15,16. 

THE Master’s Report, under a decree in this cause upon a The cona- 
bill by creditors, stated, that Mary Ann Glubb^ widow and ‘deration of 
executrix of John Glubb^ brought in a charge, supported by "hrwXtl™"* 
affidavits ; whereby it appeared, that Maurice Lloyd married whole setile- 
Hannah Mary Palmer^ widow, the mother of William Vaughan ment: and es- 
Palmer^ then about five years old; who from that time until s”P- 
his marriage liVfed with Maurice Lloyd^ as part of his family, proi-^s^o^wlth 
except when at school; and was treated by him as his own reganl to the 
child; und by^ a bond, dated the 10th of April. 1784, reciting husband and 
a marriage intended between William Vaughan Palmer and 
Emily Warren Glubb, daughter of yohn Glubbj and that in lYi^jJfrovision 
consideration of the portion to be advanced by Glubb it was for her hus- 
■agreed, that Lloyd should become bound to Glubb., that the 
heirs, executors, or administrators of Lloyd should within fo™h*er*and* ^ 

SIX months after his decease pay to Glubb., his executors, &c. the children; 
3000/. to be placed at interest for the purposes, and subject to and it is not .af- 
the provisoes expressed in an indenture of even date, iUatzricr*’7 
X/oyrf became bound accordingly. evS, as the 

By indentures of the same date, reciting the intended mar- death of the 
riage and the said bond, Glubb accordingly covenanted with wife without 
Lloyd., that he, his executors, &c. should, as soon as con- 
veniently could be after Lloyd\- death, and after he should equitable lien 
have received the 3000/. lay it out; and pay the interest to upon the 
William Vaughan Palmer for life, subject to a proviso, deter- 
mining his interest upon the event of his surviving his intend- lost by 
ed wife, and having no issue by her then living, or, having laking a spe- 
issue, the death of all under twenty-one * and unmarried ; and cial security 
after his decease, in case she should survive him, to pay the 

stock. Whether every security would have that cflect, Qtury. (2) Wliethcr the vendor’s lien 
could prevail against an equitable mortgage by deposit of deeds, Qiier^. 

J f 1) Sec the observations of Lord JUdun cable to the state of properly, or the (^ndi- 
upon this case, 15 Ves- Juii. 348. J tion of the Stale. Tlie case of fnirne v. Camp- 

{ (2) See Jirovm v. Gilman, 1 Mason’s Rep. bell, 6 Uinn. IIB, will not be found to be in con- 
214. S. C. 4 Wheaton. 256. Ganmi v. Greeti, tradiction to this last decision, if carefully con- 
1 Johns. Cha. Ucp- 308. Cok v. Scott, 2 Wash, sidered, and \\ie facts of the case particularly 
Kep. 141. Wilson v. Graham's Ex. 5 Miinf. attended to. See also Stovffer v. Coleman, 1 
297. Sec also TJiwall \. JBibb, 4IJen.^ Miinf. Yeates. .393. In tliis last case a bond w.ts 
112, and consider the parol agreement in that taken for the purchase-money, but as nore- 
casc. C«xv. F(enirick,3Bibb’sKep.l83,inwhich ceipt was endorsed upon the agreement to 
it was decided, that the vendee’s bond was not convey the land, and the plaintiff kept posses- 
such a distinct and independent security, as sion of the title papers, it was held no waiver of 
would amount to a waiver of the lien. In his lien. In South CoroKtia a party taking the 
Pennsylvania a vendor parting with the fe- vendee’s bond for the purchase-money, and 
jal estate, retains no eqtdtable lien for unpaid conveying the lands in fee, has no implied lien 
purchase-money, which he does in case he on the lands. Wraggs v. Irvine's Creators, 
conveys only an JCauffettv. Btnv- 2 Desaus. Cha* Kep. 509. The reasoning of 

er. Sup. Court, Lancaster, June, 1821, (MS.) Lord Bathurst in FaveU v. Ileclis, Amb. 724. 
Prom this case it seems clear, that the Eng- S. C. 1 Bro. C. C. 422, note, 2 IHck. 485, 
liali doctrine subsequent to our Revolution seems to h vc been adopted in the two last 
bag not been recognised, nor deemed appU- cases, and is recognised in Kauffett v. Bower.l 

[ *753 ] 
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interest and dividends to her for life ; and after the decease 
of the survivor to pay, &c. the principal unto and amongst all 
and every the child and children, equally; and in case there 
should be no child, or all ^should die under twenty-one and 
unmarried, in trust for the executors, &c. of Uoyd. 

The marriage took place on the 20th of Aprils ir84, and 
there are three children; who, with their father, are living; 
but the mother is dead. It was admitted, that the 30004 has 
not been paid. Maurice Lloyd died on the 2d of June^ 1796. 

By another bond, of the same date, reciting the intended 
marriage, and that on the treaty it was among other things 
agreed, that Uoyd towards a provision for Palmer and his in¬ 
tended wife should pay to Palmer an annuity for 1304 for his 
life, or until Lloyd should procure him an appointment, pro¬ 
ducing that income, Lloyd bound himself to Glubb accord¬ 
ingly. That annuity, it was admitted, was paid up to the 
Ceath of Lloyd^ but no payment had been made since ; and no 
appointment had been procured for Palmer. 

By indentures of the same date, reciting the intended mar¬ 
riage, and, that it had been agreed, that Glubb should settle 
10004 upon the trusts after expressed, he covenanted with 
Maurice Lloyd^ that he would place out that sum in their names, 
imon trust to pay the interest, dividends, &c. to the intended 
wife for life for her separate use ; and after her decease to the 
husband for life, and after the decease of the survivor to pay 
the capital to the children, (as in the other indenture,) and if 
there should be no child, or all should die under twenty-one 
and unmarried, upon trust for the survivor of the husband 
and wife. 

That sum was accordingly invested in 11204 5 per cent. 
Navy Annuities, in t! e names of Lloyd and Glubb ; and Lloyd 
paid the dividends to Mrs. Palmer, until he sold out the stock 
on the 4th of February, 1786, for 11504 having obtained a 
power of attorney from Glubb; and applied the money 
to his own use; but continued to pay the dividends to Mrs, 
Palmer till his death. 

The Report then stated affidavits to show, that Maurice 
Lloijd was considerably indebted, and insolvent in April, 1784. 
It further stated, tliat he had on his marriage with the mother 
of Palmer covenanted to settle for the benefit of Palmer 15004 
4 per cent, annuiues; the value of which he paid to Palmer on 
his attaining twenty-one; and received a release, dated the 
20th of February, 1783. 

The Report uirther stated, that the defendant Mtchell was 
seised in fee of estates in Somersetshire, and possessed of lease¬ 
hold premises for terms of ninety-nine years, determinable on 
lives i and by indentures, dated the 5th of June, 1795, Michell 
agreed to convey to Maurice Lloyd, his heirs, executors, &c- 
the said estates on or before the 24th of June instant; and 
agreed, that in consideration of such conveyance he 
would on or before the said 24th of June, transfer into the 
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^oame of the said defendant so much Long Annuities as would 1802. 
produce ^he sum of 100/. per annum^ with the dividends due 
thereon ; and in case the average selling price of Long Annui* Nahuc 
ties should not rise within two years, so that the stock so to 
•be transferred might be so d for 22JbO/. Lloyd^ his executors, 

&c. would pay to the defendant the sum of 2200/. on receiv¬ 
ing from him a retransfer of the said annuities: provided, it 
should be at the option of Lloyd at any time within the two 
years to pay defendant so much money as with the then sell¬ 
ing price of such Long Annuities would produce 2200/. 

The Report stated, that the estates were conveyed and as¬ 
signed accordingly ; and a receipt for 2200/. the consideration 
of the purchase, was signed on the back of the conveyance of 
the freehold estates ; and the title deeds were delivered to 
Lloyd. By articles of agreement, dated the 31st of July.^ 1795, 
reciting the articles of the 5th of June., and the conveyance, and 
that Lloyd hsifiL transferred the Long Annuires, he covenanted 
according to the provisions of the former articles, that in case 
the average price of the Long Annuities shoi Id not rise within 
two years, so that the stock so transferred might be sold for [ 755 ] 
2200/. he would pay the 2200/. on receiving a transfer of the 
annuities ; subject nevertheless to a proviso, empowering Lloyd 
to demand from the defendant a transfer of the said annuities 
on payment of 2200/. to him ; and the defendant covenanted 
to transfer on payment of that sum. 

It then stated that Lloyd did not during his life propose to 
pay the 2200/.; and that the stock did not rise within the two 
years, so that it could be sold for that sum ; and after the de¬ 
cease of Uoydy on the 2d of June., 1796, viz. in July., 1797, 
the defendant with the consent of the administratrix sold the 
Long Annuities for 1481/. 15«. The defendant therefore claim¬ 
ed a lien on the estate for 718/. 154'. the residue of the pur¬ 
chase money, with interest. 

With respect to the debt of the plaintiff Nairn., the Report 
stated, that on the 15th of March., 1796, Maurice Lloyd bor¬ 
rowed from Nairn 2000/. on the deposit of a bill or note for 
that sum, and Lloyd agreed to pay interest at 5 per cent. On 
the 16th of April, 1796, some time before that bill became due, 

Nairn delivered up that bill to Lloyd; and received from him 
the conveyance by lease and release, dated the 13th and 14th 
of July, 1795, of the Somersetshire estates in consideration of 
2200/. in trust for Lloyd, his heirs and assigns, and also his 
promissory note payable after the 25th of June next on three 
days’ notice. A term of 1000 years, commencing in 1782, of 
part of the estate had been on the 14th of July, 1795, assigned 
to a trustee.for Lloyd, his heirs or assies, to attend the inhe¬ 
ritance. That assignment was not delivered to Nairn. 

The Master found therefore, that the said indentures of 
lease and release were deposited as a security for the 2000/. 
and interest. 

The cause coming on for further directions, the questions 
were, first, upon the claim of Mrs. Glubb, as representative of 

VoL. VI. 75 
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1802. her husband, against the estate of Lloyd in respect to the iri'^ 
K^v>J struments executed upon the marriage of his son>in,>Iaw PaL 
Nairr tner; whether that marriage was a sufficient consideration to 
support * them against the creditors of Lloyd,, as to the prov?- 
r # 1 the husband, viz. the interest of the SOOOi'i 

L J for his life, and the annuity of 1304. 2<sWy, Whether the de¬ 
fendant Michelle under the circumstance, that he had taken a 
security for the purchase money of the estate he sold to Lloyd,, 
could have a lien on the estate, as vendor; and if he still re¬ 
tained the lien. St/Zy, Whether he could insist upon it as 
against the plaintiff Nairn. • 

Mr^ Romtlly,, and Mr. Leach,, for the Plaintiff. —^Upon the 
question of lien, there is no lien in this case. The circum¬ 
stance of taking a security is a relinquishment of the lien of 
the vendor upon the estate: Bond v. Kent,, (a) Parnell v. Ilee- 
lis. (b) Those cases are questioned in Blackburn v. Gregson, (c) 
but the doubt rests upon no authority but that opinion of Lord 
Loughborough. In Chapman v. Tanner (d) it appears from the 
Register’s book, as was observed by Lord Bathurst in Faxvell 
v. Heelis^ that the vendor had retained the deeds. It never 
can be said, that this defendant did not mean to relinquish his 
right upon the estate; for from the nature of the security h6 
has expressly done so. If the vendor takes no security he 
has a lien; for he has not parted with the estate. But in this 
case he has not only relied upon a security, but a security 
postponed to a future time. He is in the situation of a moru 
gagee, who has postponed himself by negligence. The plain¬ 
tiff, as an equitable mortgagee, is a purchaser for valuable 
consideration without notice. Between equities, that, which 
has the strongest right to call for the legal estate, is protected. 
Could this vendor have had an injunction? A Court of 
Equity would, at the suit of Nairn., have compelled Lloyd to 
suffer Nairn to use his name to recover possession, or to have 
the legal estate conveyed. 

Mr. Alexander., and Mr. Fonblangue,, for the Defendant Mi¬ 
chelle contended, that there was an equitable lien in considera¬ 
tion of the money not being actually paid; relying on the 
opinion expressed by Lord Loughborough in Blackburn v. 
Gregson^ that the lien remains under such circumstances; and 
insisted, that there was no other criterion between these par¬ 
ties than the priority in point of time. 

[ 757 ] Mr. Halle for Mrs. Glubbe insisted that the marriage was a 
sufficient consideration to support all the uses of the settle¬ 
ment ; and cited Newstead v. Searles ; (a) in which it was held 
tliat the marriage was a sufficient consideration for children 
by a former marriage. 

Mr. Romillye in Replyj—The security is in effect a covenant 
to pay at tSie end of two years. Can it be contended, that the 
vendee was not owner during that time ? Could he not have 

faj 2 Fmi 281. f 724. 1 Bn. C. C. 422, note, Ed 3. 

Ccj 1 Bro. C. C. 420. fd) 1 Vent. 267. 

Cajp. 757.1 Aik. 265. 
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^ntracted for the sale of the estate ? Except the dictum of 
Lord Loughborough in Blackburn v. Gregson^ there is no au¬ 
thority for a lien, where the vendor has taken a security- Ac¬ 
cording to a manuscript note of Fawell v. Heelts^ Lord Bathurst 
^ives a much more full account of Chapman v. Smithy upon 
examining the Register’s book, than appears in the Report; 
stating, that there was a special agreement, that the vendor 
should keep the writings; and he had not taken a security; and 
therefore there was a lien. That case is therefore no authority 
whatsoever upon this question. It does not appear in Black¬ 
burn V. Gregson^ upon what ground Lord Camden proceeded 
in Tardiff v. Scrughan. It does not appear, that he went upon 
a lien. The security taken in this case, with the peculiar cir¬ 
cumstance, that the payment is so distant, during which time 
the vendor deprived himself of all remedy, must have the ef¬ 
fect of discharging the estate. 

The next question is, whether a lien can be claimed as 
against the plaintiff, an equitable mortgagee. In Pollexfen v. 
Jdoore(b) Lord Hardxvicke saj'^s, this equity subsists only be¬ 
tween vendor and vendee ; and no third person can avail him¬ 
self of it. (c) Could the defendant, having put it in the power 
of Lloyd to make such a security, have got the deeds from the 
plaintiff? A Court of Equity would have given no assistance 
for that purpose. I’he plaintiff might have brought an eject¬ 
ment in the name of Lloyd^ and the Court would have compel¬ 
led him to let his name be used. The plaintiff might have got 
the legal estate. It is not pretended, that the defendant set up 
any claim for part of the purchase money unpaid. The plain¬ 
tiff therefore has a right to avail himself of his situation; 
having the deeds; and being in a situation to file a bill and 
get the legal estate from Lloyd. There is no authority esta¬ 
blishing, that where persons have different equities upon dif¬ 
ferent grounds, the Court will only regard the time ; and con¬ 
sider the person having priority in time to have priority in law. 
I’he Court will consider the circumstances; whether there has 
been hches, &c.; as in the familiar case of 1st, 2d, and 3d, 
mortgagees. The plaintiff therefore is entitled to have the sum 
of 2000/. paid out of the produce of the estate sold before the 
Master ; and the defendant Mtchell can come in only with the 
other simple contract creditors. 

The Master of the Rolls .—It is admitted, that Mrs. Palmer 
is to be considered a purchaser with respect to the provision 
made for her and her children by the deeds executed by Lloyd 
previously to the marriage of Mrs. Palmer; though he was 
under no obligation to make such provision; the marriage be¬ 
ing a consideration for it. It is then contended, that with re¬ 
gard to the provision made for the husband Mr. Palrder.^ this is 
to be considered merely a voluntary settlement; and therefore 
Glubhy the trustee, is not entitled to claim in respect of the 

CbJ T Atk. 272. 
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annuitv of 130/. or the interest of the sum of 3000/. for the life ^ 
of Palmer. There is no such distinction. The consideration 
runs through the whole settlement. It has been sometimes 
doubted, whether the consideration of marriage would extend 
to objects unconnected wYth the marriage, as remainders t6' 
collateral relations. But every provision with regard to the 
husband and wife falls directly within the consideration; and. 
the wife is interested in the provision for the husband as well 
as that for herself. The marriage is consented to, in consider¬ 
ation, not only of her interest in the event of survivorship, but 
of his income and the provision he is thereby enabled to make 
for her and her children during his life. It is not material, 
that, when the provision is made for the husband, it may be 
liable to his debts. She takes the chance of that; just as she 
does, if she marries a man of fortune; supposing, that in the 
event of debts contracted his creditors mav take his fortune 
from him. But he has the means of providing for his family. 
When the provision is once made, as it has been by the mar¬ 
riage, no event afterwards can alter it. The question is, whe¬ 
ther at the time it was voluntary, or upon good consideration. 
It is immaterial therefore that in this instance the wife is dead. 
If it was necessary, it might be said, the provision for thb 
husband enables him to maintain the children. But the case 
would be the same, if there were no children; for if a settle¬ 
ment is made upon the marriage of a son upon the husband 
and wife for their lives, and afterwards upon the children, 
and the wife dies without any issue, and therefore the hus¬ 
band is the only object, it could not be contended, that the 
father’s creditors could impeach that settlement; and take 
from the son the provision for his life ; and if not in that case 
it cannot be done >n the case of a stranger; for it is not from 
the relation of father and son that the creditors are debarred. 
If it was a mere voluntary settlement of that sort, it could not 
be protected from creditWs. But the consideration of mar¬ 
riage protects U.(a) (1) 

Upon the question as to the claim set up by Michell to a 
lien, it is now settled, that equity gives the vendor a lien for 
the price of the estate sold without any special agreement. 
But, supposing he does not trust to that, but carves out a se¬ 
curity for himself, it. still remains matter of doubt, and has 
not received any positive decision, whether that does or does 
not amount to a waiver of the equitable lien; so as to pre¬ 
clude the vendor from resorting back to that lien, the security 
proving insufficient. Without entering into that question, 
whether every security necessarily amounts to a waiver, it is 
impossible to contend, that there may not be a security, that 
will have that effect, that will be a waiver. By conveying the 

faj As to the extent of the consideration of marriaire, see ante, voL ii. 410, 
and the references in Mr Sander't note, 3 Mk. 188, to Ooritig v. JVh*/*. 


I (1) See Beade v. Umngatm, 3 Johns. Cha. Bep.494.} 
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estate without obtaining payment a degree of credit^ is neces¬ 
sarily given to the vendee. That credit may be given upon 
the confidence of the existence of such a lien. The know- 
' ledge of that may be the motive for permitting the estate to 
pass without payment. Then it jhay be argued, that taking a 
note or a bond cannot materially vary the case. A credit is 
still given to him ; and may be given from the same motive ; 
not to supersede the lien, but for the purpose of ascertaining 
die debt, and countervailing the receipt endorsed upon the 
conveyance. But, if the security be totally distinct and inde¬ 
pendent, will it not then become a case of substitution for the 
lien, instead of a credit given because of the lien ? Suppose 
a mortgage was made upon another estate of the vendee : will 
equity at the same time give him what is in effect a mortgage 
upon the estate he sold: the obvious intention of burthening 
one estate being, that the other shall remain free and unen¬ 
cumbered ? Though in that case the vendor would be a credi¬ 
tor, if the mortgage proved deficient, yet he would not be a 
creditor by lien upon the estate he had conveyed away. The 
same rule must hold with regard to any other pledge for the 
purchase money. In this case the vendor trusts to no per¬ 
sonal security of the vendee ; but gets possession of a Long 
Annuity of lOO/. a-year ; which according to the rise or fall of 
stock, might or might not be sufficient for the purchase money. 
He has therefore an absolute security in his hands, not the 
personal security of the vendee. Could the vendee have any 
motive for parting with his stock but to have the absolute do¬ 
minion over the land ? It is impossible, it could be intended, 
that he should have this double security, an equitable mort¬ 
gage, and a pledge, which latter, if the stock should rise a 
little, would be amply sufficient to answer the purchase 
money. 

Therefore, without entering into the general question, 
whether every security taken necessarily amounts to a waiver 
of the lien of the vendor, I am clearly of opinion, that this 
vendor has, by taking this pledge, waived his equitable lien. 
Of course therefore he can have no precedency against the 
plaintiff; and can only stand pari passu with the rest of the 
creditors; having no preference over them. It is therefore 
unnecessary to determine the remaining question. 


rsf 

1802 . 

Naiu 

V. 

Pbovss. 


[ 730 ] 



Cases in Chancery. 




1802. 

Rolu. MILLES ». MILLES. 

March 16. 

A leasehold yEREMIAH MILLES^ his will, dated the 29th of 

1786, after bequeathing a leasehold house in Harley-street Xo 
queauled wkh Mtlles for her life, together with the furniture, 

Hmitations in plate, and elfects, therein, and giving other specific and pecu- 
the nature of a niary legacies, gave and bequeathed all his freehold and copy- 
ment ^^e lia- manors, messuages, farms, lands, tenements, 

bit being to " hereditaments whatsoever and wheresoever, and whether 
renew rnnu- in possession, reversion, or remainder, (reciting, that he had 
ally and to nn- surrendered the copyhold part thereof then in his possession 
cree^dcch^r, will,) with their and every of their rights, 

that the fines’ members, and appurtenances, to the several uses and under 
upon renewal and subject to the several powers after limited and declared 
ought to be oncerning the same: viz. to the use of the first son of his 
re^ts*and”pro^ body begotten or to be begotten, and of the heirs of his body 
fits; and that issuing; and for default of such issue to the use of the second, 
the person on- third, fourth, and all and every other, the son or sons of his 
**^*l''-t”k'**^to begotten, severally, successively, and in remainder 

pay those'fines after another as they and every of them shall be in senio- 
out of the rents rity of age and priority of birth, and of the several and re- 
and profits was spective heirs of the body and bodies of all and every such 
fine^onre-*'^ issuing; the elder of such sons and the heirs of 

newal of the body issuing always to be preferred and to take before the 
under-leases; younger of such sons and the heirs of his and their body or 
and a renewal bodies issuing; and for default of such issue to the use ol the 
first daughter of his body begotten or to be begotten and of 
the heirs of her body issuing; and for default of such issue, 
to the use of the seco: d, third, fourth, and all and every other 
the daughter or daughters of his body to be begotten, seve¬ 
rally, successively, and in remainder one after another as they 
and every of them shall be in seniority of age and priority of 
birth, and of the several and respective heirs of the body and 
bodies of all and every such daughter and daughters issuing, 
the elder of such daughters and the heirs of her body being 
always preferred and to take before the younger of such daugh¬ 
ters and the heirs of her and their body and respective bodies 
issuing; and for default of such i^sue to the use of his brother 
Thomas Mtlles and the heirs of his body; and for default of 
such issue to the use of his brother Richard Mtlles and the 
heif*s of his body; and for default of such issue to the use of 
his sister Harriet Milles and the heirs of her body; and for 
default of such issue to his own right heirs. 

The will then proceeded thus : 

And 1 ^ve and bequeath all and singular my leasehold 
“ manors, towns, messuages, farms, lands, tenements, and 
** hereditaments, situate in the kingdom of Ireland or else- 
** where, which I hold under any leases for any term or terms 
“ of years, (and which are not hereinbefore devised,) unto 
“ my dear wife Rose Milles and my said brother Thomas Millesy 


to such of the 
uiKler-tin.ints 
as should be 
desirous of it 
was directed. 
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* their executors, administrators, and assigns, for all my 
“ estatp, terms, and interest, therein; upon trust, that they 

the said Rose Milles and Thonuvs Milles^ and the survivor of 

• “ them, his or her executors, administrators, or assigns, shall 
«• “ and do by and out of the rents tod profits of the same leasc- 

“ hold premises respectively pay the rents and annual sums 
“ reserved in and by the leases thereof; and subject thereto 
“ do and shall renew the leases of the same premises from 
“ time to time, and as often as they respectively shall deem 
“ expedient, but not otherwise; of which I leave them sole 
“ judges; and for that purpose do and shall from time to time 
“ make such surrenders of the leas js so to be renewed as shall 
“ be requisite and necessary in that behalf; and do and shall 
by and out of the rents and profits of the same leasehold 
“ premises or by mortgage thereof, or of any part thereof raise 
“ so much money as shall be sufficient for paying the several 
fines and other necessary charges of such renewals, what- 
“ ever they may choose to renew; and subject thereto do and 
shall stand and be possessed of all the same leasehold pre- 
mises, and subject to my wife’s life estate my said brother 
“ Thomas Milles^ his executors and administrators, shall stand 
and be possessed of my aforesaid leasehold messuage with 
“ the appurtenances in Harley-street aforesaid, together with 
“ the pictures, household goods and household furniture, linen, 
“ plate, china and glass ware and utensils, that shall be in or 
“ about my said leasehold messuage in Harley-street at my 
“ death, in trust for the only or eldest son for the time being 
“ of my body until such only or eldest son or some one such 
“ son shall first attain the age of twenty-one years or die 
leaving issue of his body living at the time of his death, 
“ which shall first happen; and then in trust for such son so 
“ attaining the age of twenty-one years or dying leaving issue 
“ as aforesaid, which shall first happen, his executors, admi- 
“ nistrators and assigns; and if there shall be no son of my 
“ body, who shall attain the age of twenty-one years or die 
“ under that age leaving issue of his body living at his death, 
“ then in trust for the only or eldest daughter for the time be- 
“ ing of my body until such only or eldest daughter or some 
“ one such daughter shall first attain the age of twenty-one 
“ years or die leaving issue of her body living at the time of 
“ her death, which shall first ‘happen, and in trust for such 
“ daughter so attaining the age of twenty-one years or dying 
“ and leaving issue, as aforesaid, which shall first happen, her 
“ executors, administrators and assigns; and if there shall be 
“ no daughter of my body, who shall attain the age of twenty- 
“ one years, or die under that age leaving issue of her body 
“ living at her death, then in trust for my said brother Thomas 
“ Milles^ and his executors, administrators, and assigns, if he 
“ or any issue of his bod^ shall be living at the time of the 
“ failure of such issue of my body, as aforesaid: but if the 
“ said Thomas Milles or any issue of his body sh^ll not be then 
“ living, then in trust for my said brother Richard Milles^ and 
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‘ his executors, administrators, and assigns, if he or any issue ' 

* of his body shall be living at the time of the failure,of such 

* issue of my body, as aforesaid: but if the said Richard 
Milks or any issue of his body shall not be then living, then. 

^ in trust for my said sister Harriet Milks and her executors,' 

* administrators, and assigns, in case she or any issue of her 
‘ body shall be living at the time of the failure of such issue 
‘ of my body, as aforesaid: but if said Harriet Milks or any 
‘ issue of her body shall not be then living, then in trust for 
‘ such person or persons as shall at the time of the tailure uf 
‘ such issue of my body, as aforesaid, happen to be my heir 

* or heirs at law.” 

The testator then empowered his wife and brother Thomas 
and the survivor, and his or her heirs, executors and adminis¬ 
trators respectively, during the minority of such son or daugh¬ 
ter of the testator’s body as should for the time being be enti¬ 
tled under the limitations and trusts aforesaid of the posses¬ 
sion of his aforesaid freehold, copyhold, and leasehold estates, 
from time to time by indenture under their, his, or her, re¬ 
spective hand and seal, to make any lease or leases of all or any 
of the same freehold, copyhold, or leasehold estates, for any 
term or number of years whatsoever, and either in possession- 
or reversion, for such fines, and under such rents, and upon 
such terms and conditions, as the said trustees should respec¬ 
tively think fit; and also to sell and dispose of all or any of 
the timber or underwood growing upon any of his said free¬ 
hold, copyhold, and leasehold estates, respectively, and which 
he, (the testator,) might, if living, cut down; with liberty to 
the purchaser of the timber, &c. to enter, and carry away the 
same, and do all other necessary acts with respect to such tim¬ 
ber as shall be froir time to time assigned or set out by the 
trustees respectively ; and also out of the rents and profits of 
the same estates to repair and keep in repair all the farms, 
buildings, hedges, ditches, and fences, thereon, and generally 
to inspect, oversee, manage, and superintend all and singular 
his said freehold, copyhold, and leasehold estates, and trans¬ 
act and do any thing from time to time for the supporting, 
letting, and improving the same, and the income thereof and 
the interest of the several persons entitled thereto in posses¬ 
sion and remainder in every particular in the most beneficial 
manner, and to the best advantage, as his said trustees respec¬ 
tively should according to their uncontrolled direction and 
judgment think proper. 

The testator then reciting, that he was fully sensible, how 
necessary it is for the true interest of the person in possession 
of his Irish leases, that the manager of them for the time be¬ 
ing should have the fullest and amplest power to renew either 
with his landlord or his several under-tenants, and should 
have power either to sell the interest remaining in the said 
leases, or to suffer them to expire and run out by failure of such 
renewals, and that he had the most unbounded confidence in 
the goodness and sound judgment of his dear wife and brother 
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• [Thomas^ he thereby gave them the same discretion and powers 
in the conduct of his Irish property, as if the same did abso¬ 
lutely belong to them; and he thereby gave them full autho- 
^•ity to act in the said trust as mi^ setm best to them, with- 

• iDut thinking themselves bound or called upon to act in any 
other manner than their own good understanding and hearts 
shall dictate to them; and he thereby expressly authorised 
and empowered his said wife and brother and the survivor of 
th em, at their, her, or his discretion, during the continuance of 
the trusts thereby reposed in them to sell and dispose of all 
or any of his saitk leasehold estates in Ireland, either before or 
after the leases thereof should be renewed, to any person or 
persons whatsoever for the best price, that could be got; and 
he empowered his said brother Thomas during the life of his 
wife at her desire, and after her death at his discretion, if he 
should deem it for the benefit of the person for the time being 
entitled under the trusts aforesaid to the rents and profits of 
his said leasehold house in Harky-street, to sell and dispose 
of the same leasehold house with the appurtenances for all his 
estate and interest therein; and he directed, that the money 
arising from his said leasehold estate in Ireland and in liar- 

‘ley-street should be applied upon the trusts and for the pur¬ 
poses hereinafter mentioned ; with the usual clause, that the 
receipt of the trustees should be a discharge to the purchasers ; 
and that they should not be obliged to see to the application 
of the money, &c. 

The testator then gave all his monies, securities for money, 
money in the funds, mortgages in fee and for years, and all 
his estate and interest in the premises therein comprised, and 
all the residue and remainder of his goods, chattels, and per¬ 
sonal estate and effects whatsoever and wheresoever, not here¬ 
inbefore disposed of, to his said wife, and brother Thomas, 
and their heirs, executors, and administrators, respectively, 
upon trust to convert into mone}- all his said residuary per¬ 
sonal estate ; and after payment of his debts and luneral and 
testamentary expenses, to invest the clear surplus thereof, to¬ 
gether with the clear monies, if any, produced by sale of all 
or any of his leasehold estates hereinbefore authorised to be 
«old, as aforesaid, in the [)urchase of manors, farms, mes¬ 
suages, lands, and tenements, ar hereditaments, in fee simple 
in England; whereof not more than onc-sixth in the value of 
any one purchase shall be copyhold; and settle, convey, and 
assure, the estates so to be purchased to, for, and under, and 
subject to, the several uses, limitations, powers, and provi¬ 
sions, before declared concerning his freehold estates before 
devised, or-such of them as shall be existing undetermined 
and capable of taking effect; but subject nevertheless to an 
estate for life to be limited to his said wife, if living, in such 
of the said manors and messuages, lands, tenements,^ and 
• hereditaments, as shall bt; purchased with the lonies arising 
frojn the sale of his leasehold messuage with appurtenances 
in Harley-! treet; and he directed, that in the mean time and 
VoL, Vl. 76 
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1802. until such purchase shall be made, the clear surplus of his re- 
siduary personal estate and from the sale of his said leasehold 
JMitLKs estates shall be laid out or continued at interest in or upon^ 

*• Government or real security in the names of his said trustees^ 

Mii.l£b. power to vary the securities from time to time, as ' 

they shall see occasion; and that the dividends and interest 
of the same Government or real securities shall from time to 
time be paid to or received by such person or persons as 
would be entitled to the rents and profits of the saia freehold 
and copyhold estates hereinbefore directed to be purchased, 
in case such purchases were actually made. He appointed 
his wife and brother Thomas executrix and executors of his 
will. 

By a codicil, dated the 28th of Juhj^ 1796, the testator after 
making some alterations in and additions to the pecuniary lega* 
cies bequeathed by the will, proceeded thus: 

“ And whereas 1 have by my said will given and devised all 
“ my freehold and copyhold or customary, manors, messuages, 
“ farms, lands, tenements, and hereditaments, from and after 
“ my decease to the use of niy first and other sons succes- 
“ sively in tail, with divers remainders over; aad have alsp 
“ given and bequeathed all my leasehold estates which I hold 
“ and am entitled to for any terms of years in Ireland or else- 
“ where and which are not thereinbefore devised to my said 
“ dear wife Rose Milles and my said brother Thomas Milks in 
“ trust from and immediately after my death for my eldest or 
“ only son for the time being, with divers remainders or limi- 
“ tations in the nature of remainders over in case I shall have 
“ no son that shall attain the age of twenty-one years or die 
“ under that age leaving issue, now I do by this my codicil 
“ give and devise all my said freehold and copyhold or cus- 
“ tomary manors, messuages, farms, lands, tenements, and 
“ hereditaments other than and except my two freehold and 
“ copyhold estates at East and West Hanntjield^ in Essex% and 
“ Cockjield^ in Suffolk^ from and immediately after my decease 
“ unto my said wife and her assigns during her widowhood; 

and I direct, that she my said wife and my said brother shall 
** stand possessed of all my said leasehold estates, in trust that 
“ the same may be held and enjoyed, and that the rents and 
[ 767 ] “ profits thereof may be received and taken, by my said wife 

“ during her said widowhood for her own use and benefit.” 

And from and after the death or second marriage of his 
said wife, then he gave and devised all his said freehold, 
copyhold, or customary manors, lands, &c. except as afore¬ 
said, and from and immediately after his decease ne gave and 
devised the said excepted freehold and copyhold estates, the 
copyhold part whereof he declared was surrendered to the use 
of his will; and he directed, that his said trustees of his said 
leasehold estates shall stand possessed thereof, to, for, upon, 
and under and subject to, such and the same uses, trusts, 
powers, and provisoes, ends, intents, and purposes, as he had 
by his said will limited and expnsssed and declared of and 
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»• concerning his said freehold, copyhold or customary and 1802. 
leasehold estates respectively; and he thereby gave during 
the widowhood of his said wife unto her and his said brother, 

•and in case of his death to his said wife alone the same power *• 

•*of leasing, ordering, and managing his said freehold, copy- 
hold, or customary, and leasehold estates, and of surrendering 
and renewing the leases of his said leasehold estates, and of 
raising and payng the fines and fees for renewing such leases, 
and of selling his said leasehold estates, and giving receipts 
for the purchase money, and of investing such money in the 
purchase of other estates, and till such purchase of other 
estates in Government or real securities, as are in and by his 
said will given to his said wife and brother and the survivor 
of them during the minority of his children; and in all other 
respects he ratified his will. 

The testator died in 1 797; having had no issue male; and 
leaving three infant daughters, his coheiresses at law. 

The bill was filed by the widow ; praying, that the plaintiff 
as tenant for life of the testator’s said leasehold estates may 
be declared to be entitled to receive and retain to her own use 
the fines to be paid by the under-tenants of the testator’s 
'■ leasehold estates upon renewing their respective terms there¬ 
in ; and that the defendant Thomas Milks may be directed to 
concur with the plaintiff in granting to such of the respective 
tenants of the said leasehold estates as should be desirous of 
renewing their terms therein, leases of their respective tene- [ 768 ] 
ments for the full term of twenty years upon their paying to 
the plaintifl' the proper fines for such renewed terms; or in 
case the Court shall be of opinion, that the plaintiff is not en¬ 
titled to receive and retain to her own use the whole of such 
fines, then that it may be declared, in what proportion the 
fines ought to be divided and apportioned between plaintiff 
as tenant for life and the persons entitled in remainder to the 
said leasehold estates. 

Thomas Milks by his answer admitted, that the leasehold 
estates of the testator were held by him under the bishop of 
Waterford; and that the bishop for the time being hath been 
accustomed to grant leases to the testator and those, from 
whom he derived the said leasehold estates, for the term of 
twenty-one years; and that s^ch leases have been from time 
to time renewed at the old accustomed rents upon surrender 
of the existing leases and payment of fines: and that the testa¬ 
tor had been accustomed many years before his death to make 
annual surrenders of the said leases to the said bishop, and to 
obtain from him new demises for the full term of twenty-one 
years; and that at the time of his death he had a term of 
nearly twenty-one years unexpired in the said es^tes. 

The testator underlet the said estates to various tenants for 
terms of twenty years; and was accustomed from time to time 
to accept surrenders of the leases of his tenant -, and to grant 
tljem new leases for the term of twenty years at the old rent, 
receiving from such tenants fines proportioned to the value of 
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1B02. the renewed terms of years; and that the under-tenants did 
not regularly apply for, and obtain such renewals from the 
Mi'.les said testator, as he renewed his own leases; but that occa- 
^ sionally they suffered many years to elapse, before they applied' 
iJutEs. obtained renewals.' 

At the decease of the testator, many of his tenants held for 
terms of twenty years commencing in 1788 ; and others for 
the like terms, commencing in 1792 ; but none of their leases 
had been renewed subsequent to the year 1792. 

The plaintiff and defendant have annually surrendered the 
subsisting leases, and obtained renewals for the full term of 
[ 769 J twenty-one years and the old accustomed rent; and the plain¬ 
tiff has paid the fines and fees of such renewals. 

The plaintiff and defendant have not renewed the leases of 
any of the under-tenants since the testator’s death : but many 
of them have applied for that purpose ; and offered to surren¬ 
der their existing leases, and pay fines proportioned to the 
value of the renewed terms to be granted. 

The defendant stated, that, in his opinion, it would be 
beneficial to the persons interested in the said leasehold 
estates, that such renewals should be granted; and prayed the 
directions of the Court. 

The question was, how the fines to be paid upon the re¬ 
newal of the underleases should be disposed of. 

Mr. Richards.^ and Mr. Hart., for the Plaintiff. — Mr. Sutton., 
and Mr. Kenrick^ for the Defendants. 

The decree declared, that the fines to be paid for renewals 
of the leases of the testator’s leasehold estates ought to be 
paid out of the rents and profits thereof; and the plaintiff Rose 
Milks undertaking to pay the fines to be paid on the renewals 
of such leases out of such rents and profits it was declared, 
that she as tenant for life of the said estates is entitled to her 
own use to the fines to be paid by the under-tenants of the 
said estates upon the renewal of their respective leases during 
her widowhood: and it was ordered, that the defendant 
Thomas Milks should join with the plaintiff in granting leases 
to such of the respective tenants of the said leasehold estates 
as shall be desirous of renewing their terms in the leases of 
their respective tenements. 


yyo <J TEMPLE V. THE BANK OF ENGLAND. 

JI/arcA 18. 

Notwith- THE bill stated, that Elizabeth M'-Rae, of Jamaica^ being 
standing the among Other personal estate entitled to a large • sum in the 
cent, ^ank Annuities, by her will, among other legacies, 
40 Geo. .3* c. gave to Richard Henry Temple 2000/. .• but in case of his de- 
36, the Bank cease in her life she gave the said legacy of 2000/. to his 

of England sister; and she directed, that the said legacy of 20001. and 

may atill be * ’ ® ^ 

made parties to a bill to restnuo a transfer of stock, filed since that Act. A demurrer by the 
Bulk was ovuruled. 
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• -some others should be paid out of the monies arising or to 
arise or«become due to her out of the said 4 per cent. Bank 
Annuities; and the same was by the will made chargeable 
therewith; aud she appointed twojsersons in London and two 
*in jointly or severally executors. 

The testatrix died in 1799. Richard Henry Temple died in 
her life. The executors in England proved the will} and pos¬ 
sessed themselves of the 4 per cent. Bank Annuities and other 
personal estate. The latter was more than sufficient for the 
debts, funeral expenses and legacies, except those charged 
upon the Bank Annuities; and those Annuities were more 
than sufficient for the legacies charged upon them. The exe¬ 
cutors transferred the Bank Annuities into their own names. 

The bill, which was filed on behalf of the infant sister of 
Richard Henry Temple against the two executors, who had 
p-oved the will, and against the Bank of England^ prayed, 
that the legacy of 20001. may be raised by sale of the Bank 
Annuities, and paid into the Bank, &c. ; and that the defend¬ 
ants, the executors, may be restrained from transferring, and 
the Bank, from permitting them to transfer, the Bank An¬ 
nuities. 

'J’o this bill the Bank put in a general demurrer. 

Mr. Piggott^ and Mr. Wooddeson., in support of the Demurrer. 
—The only question is, whether since the late Act of Parlia¬ 
ment, (a) the Bank can be made parties to a suit for this pur¬ 
pose, merely to prevent a transfer of stock. The Act of Par¬ 
liament has made it quite unnecessary, that they should be 
parties. A privilege was intended to the Bank as well as to 
the suitor. This case beais analogy to those, in which the 
defendant has demurred as to discovery, on the ground, that 
having no interest he might be examined as a witness; or as 
to relief, that no decree can be had against him. The Act 
has prescribed a mode of relief w'ithout making the Bank par¬ 
ties. But it is objected, that the W'ords of the Act are op¬ 
tional and not imperative. The words of the third section are 
imperative ; and as to the first the spirit of the law requires a 
similar construction. The words there are not imperative; 
because it tvas not supposed, that plaintiffs would voluntarily 
incur unnecessary trouble and expense. It w'ould be the 
height of inconsistency, that suits already commenced should 
be peremptorily dismissed, but that new suits might be com¬ 
menced. There are many instances in the construction of 
Acts of Parliament, in which words of permission have been 
construed imperative. There is an impropriety in making 
the Bank parties to such bills and upon common occasions. 
Such suits "have been very numerous; and there may be 
abatements ; and then there cannot be a revivor for costs, (a) 

Mr. Pemberton^ for the Plaintiff., observed, that unless the 
words can be construed to be imperative there was an end of 


1802. 

TEitn.K 

V. 

The BAHKof 
Ehulavo. 


[ ] 


(nd Stat. 39 and 40 Geo. 3. c 36. 

Cu) 771. See Morgan v. Smdamwr^ ante, vol. iii. 195. 
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1802 . the cause. The object of the Legislature was an accommo-'. 

dation to the public: but this is no accommodation,* for in- 
Teiipuc stance, if an executor was about to transfer stock during the 
The of vacation; as the application under the Act can only be' 
ENHiaHB. ™^de, when the Court is sitting. Upon an application to thef ■ 
Court of Exchequer under this Act so much difficulty was 
found in proceeding under it, and so much expense likely to 
be incurred, that leave was given to amend the bill, and make 
the Bank parties. 

The plaintiff’s counsel was then stopped by the Court. 

Lord Chancellor. —I am of opinion with the plaintiff; 
though very reluctantly. With respect to the objection that 
Injnnctiunin has just been made, the Lord Chancellor could give an in- 
CJiiinceiy in^ junction in the vacation. The Court of Chancery is always open, 
the (!ouptb<- . * ^ opinion, that the Legislature has missed this 

ing always case. The right of the subject before this Act was most clear, 
open.(i) to file a bill to restrain a person from making a transfer of 
[ * 772 ^ stock, and the Bank from permitting a transfer; and Lord 
Kenyon was of opinion, that notice to the Bank without more 
would operate as an Injunction. That however it is not ne¬ 
cessary to consider: but the right to file a bill for this purpose 
before the Act being clear, the question is, whether the Act 
has made it unlawful to make the Bank parties in that very 
case, in which it was before lawful. Nothing could be more 
easy than to do that; and in the third section the Legislature 
contemplate the causes then existing; and put an end brevi 
manu to all causes then existing: but they have not said so as 
to future suits ; whatever the intention might have been. The 
word “depending” in the first clause 1 take to mean “depend- 
“ ing or that shall depend thought that is not very accurate. 
The Act looking prospectively seems to contemplate either 
the cases, in which the Court would grant an Injunction by 
their own inherent powers, if the Bank was a party, or, if the 
Bank was not a party, by the powers given by this Act. In 
many cases words of this sort have been construed imperative, 
as has been urged. But this Act in its language contemplating 
both cases, where the Bank is a party, and where not, has not 
prohibited making them parties in feature suits; though in 
terms prohibiting, that they shall be kept before the Court in 
depending suits. I may conjecture ; but 1 have no authority 
to interfere, to take away what was before that Act the right 
of the subject. At the same time I very much approve the 
demurrer put in by the Bank. The object of the Act being to 
save expense, they have acted very honourably and laudably 
in taking the opinion of the Court. 

, Demurrer overruled, (a) 

^aj The Mtomey-Oeneral v. Gale, in Cbanccn', 23d June, 1802 
The Dank being made parties under the decision of Temple v. 37m? Bank of' 
England, and the object, a discovery and to restrain a transfer, having been ob¬ 
tained, Mr. Owen moved to dismiss the Bank on payment c’.f ti)eir costs. 

{ (1) See Bat^ord'a pc.v.Jmet't Ex. 1 Hen. & Mwf. 8.{ 
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! The Lonn Cuakcki.t.or siild, he nnclcrsto <d doubts had been intimated as to 
the decision in T'emple v. TUe Batik of England, and the case in the Court of Kx- 
ehequer; T)ut that having repeatedly thought of it since, he had not a particle 
of doubt in his mind of the propriety of tliat decision. 

» ‘In //aiii«joHdv.JtfatiMdreW,27thJV*n'.1801,upon abillhy oneresiduarylegatee 
* and executor against the ollu r. Jld,' Owen mMe an application under the Act of Bawk of 
Parliament, to restrain a transfer of the fund without making the bank parties, Evni-Awn. 
as a moti'in of course, without notice or aflidavit; expressing at the same time a [ * 773 ] 
doubt, whether it should be so; suggesting however the danger of notice, and ■* 

that previously to the Act a subpoena had the effect of an injunction. 

Loan CHANrKLLon.—The bank never would admit that, even upon a subpoena An applica- 
and a hill filed. The doubt I have is upon the right of the defendants to contend, tion under the 
that 1 ought not to make such an order; whether tliat Act entitles me to make act 39 and 40 
theordei without hearing the defendant interested in the fund; whom before G'ee.3. c. 36,to 
that \ct passed, when the Uank were made parties to the suit, 1 must have heard, restrain the 
You must previously to the Act have given notice to that party, having an essen- Uank from 
tial interest. Then the meaning of the Act is, that you should discuss the point making a trans- 
with the defendant; and then the order should be made upon the Uank ; though fer without 
tliey are not panics. Tlie mischief you allude to is, that, unless you have a speedy makingthem 
o.-der, and without giving the defendant two days’ notice, he may transfer in the parties, must 
mean time. But that e.xistcd before the Act; and thet’ourt will apply the same be upon notice 
remedy, if you come upon a special ground and aflidavit, as upon a case in the to the defend- 
iiatiire of a bill to restrain waste; lest the fund shoulil be transferred in the niLaii ants, or on aifi- 
tiiiie. Suppose, the plaintifl'knew, that if the defendant could not tr-uisfer davit, as in 
1 U, 0 U 0 /. next Mnnlay, he would be ruined; and had a malice or an interest in his cases of waste, 
ruin. That mischief is done by such an application upon a false bill; as it may 
- ‘be, if without aflidavit K w’oiild therefore be a very dangerous precedent to 
restniin the Uank from tmnsferring tlie money of a person, who is a party in the 
cause, wiihoHl giving notice; unless where from the necessity and urgency of 
the case you could not give notice; but then the a])p 1 ication must be upon affi¬ 
davit verifying, that such urgency and necessity exist. 

Motion refused. 
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JUiiirA 18,19. 
jllai/ 13 . 


THIS bill, filed by Evan Lloyd, and two other persons, on Demurrer 
behalf of themselves and all other members of the Caledonian 
Lodge of Ireemasons, except the defendant Loartn^, against i,er.sof a 
Loaring and another person, stated, that plaintiffs are members Lodge of 
or companions of a certain ancient fraternity, societ}’^, or lodge I'l-cemasons 
of f reemasons, called or known by the name of the Caledo- 
nian Chapter No. 2, and being No. 2, on the list of the socie- di •esses and 
ties of Royal Arch Freemasons, consisting of plaintiffs and a decorations, 
number of other persons ; and plaintiff L/ot/t/being the chief 
or principal officer, and the other two plaintiffs secretaries or of the 
other * officers of the said companion, chapter, or society : .society <le- 
plaintiffs as such three officers, as aforesaid, having the sole hveredup.and 
management and direction of the affairs of the said Caledonian 
Chapter; which said Chapter has been duly certified, and the on the ground 
pames of the members registered according to law. that they af- 

The bill'further stated, that the said chapter or society held fected to sue 
their meetings at the Horn tavern; and the dresses and deco- "harreterTbut 

leave was given to amend: the Court holding jurisdiction for the delivery of a chattel, and, 
where there is a joint interest permitting some to sue, as individuals, representing the rest, in 
4 ither instances than those of creditors and legatees; if incom . nient to justice, tliat all should be 
parties. ( 1 ) 


1 (1) ^vingston v. Evnch, 4 Johns. Cha. Ucp. 596.J 


[ * rr4 ] 
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iBOSt. rations, and the books and papers, tools and implements, and' < 

Ck'vni; other goods and effects, of the said chapter or society, were 

Lloto there kept in a chest; the key of which was kept by hloyd^ as 
principal officer. A union with another chapter, called the 
iBnf 0 . Prudence Lodge^ having beftn proposed and assented to by the ' 
members then present, and that the future meetings should 
be held at the Freemasons tavern, the defendant Loaring and 
four other members then present authorised the janitor or ser¬ 
vant of the eaid chapter to remove the said propi-ty to the 
Freemasons tavern; the master of which was directed to de¬ 
liver it to him on producing the written ortk:r and in the pre¬ 
sence of Lloyd^ and to no other person. I’he defendants after¬ 
wards went there ; pretending authority from Lloyd; and that 
by mistake he had sent the wrong key ; and they broke open 
the chest; and took away all the said dresses, &c. 

The bill further stated, that by the rules and condition of the 
said society it is necessary, whenever any of the business or 
ceremonies are to be transacted or performed, that the plain¬ 
tiffs or one of them should be present; especially Lloyd as the 
president or principal officer; to whose care the key of the chest 
and the effects, and the books, containing the laws and consti¬ 
tution and the accounts of the said society or chapter and the' 
original warrant or charter are entrusted; and it is indisptn- 
sable, that he should have possession of them ; withi'Ut >\hich 
the society cannot properly be convened, or the business trans¬ 
acted ; and the defendant Loaring is interested in, or has a 
share in, the property vested in him as a joint tenant with the 
other members; and having got the exclusive possession of 
the said effects, is a trustee for the other members, and bound 
to restore them uninjured for the use of the society, 
r t7S 3 The bill chargeu, that the plaintiffs took a Bow-street officer 
to the house of the other defendant Hannam ; who acknow¬ 
ledged, that they had taken the propel ty; and restored part 
of it, that was in his possession ; but that Loaring has the 
greatest part, and in particular the books of the constitution, 
laws, and rules, of the said chapter or society, the hooks of 
account, names of the members, minutes of the proceedings, 
and the original warrant or charter, granted to them by the 
grand or head chapter of Koval Arch Masons ; by which the 
Caledonian Chapter is constituted or authorised and continued, 
and without which original warrant or charter no meetings of 
the said chapter or society can be properly and regularly con¬ 
vened or held, or the business or ceremonies, or functions, of 
the said chapter or society performed ; that the persons, by or 
from whom such ronstitution and warrant or charter were 
granted, are all long since dead; and no constitution or 
charter cap now be had; and if the said constitution or 
charter or warrant should be lost or destroyed, the said chap¬ 
ter or society would either be wholly dissolved, and lose its 
rank and privileges among the several different lodges or 
chapters, or be prejudiced or degraded; that ♦he defendant 
Loaring has threatened and intends to burn or otherwise des- 



Cases in Chancery. 779 

;'troy the property, and in particular the books and the original 1802. 
warrant or charter; and that plaintifis are ignorant of the par* 
ticulars, of which the property consists; and the defendants Luiro 
Refuse to discover, &c.; whereby the plaintiffs cannot take any 
tilFectual steps at law. Loariso* 

The bill prayed a discovery; and that the defendants may 
be decreed to deliver up the said articles uninjured or unde¬ 
faced ; and in the mean time be restrained from disposing of, 
burning, or otherwise destroying, defacing, or injuring them. 

The defendants demurred generally to this bill for want of 
Equity, and also for want of parties. 

Mr. Piggott^ and Mr. Wooddeson^ in support of the Demurrer^ 
contending, upon the first ground of demurrer, that the trans¬ 
action stated by the bill was an indictable offence, and was so 
treated by the plaintiffs themselves, and secondly, that the in- 
te’-est stated by the bill being joint, the plaintiffs could not 
file a bill on behalf of themselves, and all otiiers, as in the case 
of creditors, were stopped by the Lord Chancellor; who asked, [ 776 ] 
how the plaintiffs could come into Court, having no corporate 
character ? 

Mr. Romilly., and Mr. Roupel^ for the Plaintiffs .—Societies 
■b’f this description are entitled to the protection of the Legis¬ 
lature, and are recognised in the Act of Parliament against 
seditious meetings. Fells v. Read (a) is an authority in ^1 
points for this bill. This is no felony, as contended; for there 
is a joint-tenancy. This is a partnership. As to the objection, 
that these persons have not a legal, known character, enti¬ 
tling them to sue, not being incorporated, they do not sue as 
a corporation, or affect a corporate character. They sue as a 
voluntary society, composed of individual members, and in 
their individual capacity, on behalf of themselves and all the 
otlier members. What has that appearance is merely descrip¬ 
tion, and to show that they had complied with the Act of 
Parliament. In Chancey v. May (b) the objection, that they 
had not defined the purposes of their partnership, was not 
taken, and in this case it was unnecessary to do so. 

As to the objection for want of parties, certainly with a few 
exceptions, as the cases of creditors and legatees, suing on 
behalf of themselves and all others, all persons interested must 
be parties. But that rule is not^imperative, as if imposed by 
the Legislature: but it has been laid down by the Court, to 
prevent a multiplicity of suits, and do complete justice be¬ 
tween all persons having any interest. The Court will not 
adhere to that rule or any other, if the consequence will be an 
absolute failure of justice. In Chancey v. May the rule was 
dispensed with, upon the ground, that it would be impracti¬ 
cable to make them all parties by name. In Pearsony. BeU 
chier(c) the objection would have applied just as in*this case; 
for every person had a right to call for an account. The de- 

f aJ Ante, vol. ui. 70. J FimWePre. Ch, 592. ("cj Ante, rol. 

iv. 627, 

VoL. VI. 77 
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cision of that case certainly was on another ground, the delay. \ 
But no objection of that sort was taken; though certainly the 
defendants threw every possible difficulty in the way; and 
that cause was a very long time depending in the Court. 


Lord Chancellor. —If this is not a corporation, how could 
these five persons remove these articles? Loartng himself 
[ 777 ] had a right to object to the proposed junction If I consider 
them as individuals, the majority had no right tj bind the 
minority. One individual has as good a right to possess the 
property as any other; unless he can be‘affected by some 
agreement. But how is this Court to take notice of these per¬ 
sons as a society ? A bill might be filed for a chattel; the 
plaintiffs stating themselves to be jointly interested in it with 
several other persons ; but it would be vert'^ dangerous to take 
notice of them as a society, having any thing of constitution 
in it. As to the Statute referred to, the meaning was only to 
take them, provided they gave notice of their meetings, out 
of the operation of the Sedition Laws, not to acknowledge 
them. In this bill there is a great affectation of a corporate 
character. They speak of their laws and constitutions, and 
the original charter, by which they were constituted. In Cul'~ 
ten V. The Duke of ^ueemberry {a) Lord Thtirlow said, he 
would convince the parties, that they had no laws and consti¬ 
tutions. But there was an allegation, that he was individually 
liable. It is the absolute duty of Courts of Justice not to per¬ 
mit persons, not incorporated, to affect to treat themselves as 
a corporation upon the Kecord. If the plaintiffs had stated 
simply, that they and several persons were jointly interested, 
or even they on behalf of themselves and others, provided it 
was manifestly inconvenient to justice to make them all par¬ 
ties, and stating this case as individuals, upon the principle of 
Tells v. Sead it might be very proper. That this Court will 
hold jurisdiction to have a chattel delivered up, I have no 
doubt: but 1 am alarmed at the notion, that these voluntary 
societies are to be permitted to state all their laws, forms, and 
constitutions, upon the Record, and then to tell the Court, 
they are individuals. Then what sort of a partnership is this ; 
for it is now admitted to be a partnership ? The bill states, 
that they subsist under a charter, granted by persons, who 
are now dead; and therefore, if this charter cannot be pro¬ 
duced, the society is gone. Upon principles of policy the 
Courts of this country do not sit to determine upon charters 
granted by persons, who have not the prerogative to grant 
charters. I desire my ground to be understood distinctly. 1 
do not think, the Court ought to permit persons, who can only 
sue as partners, to sue in a corporate character; and that is 
the effect 6f this bill. Demurrer allowed. 


mMay 13. 

[ * rrs ] 


# The Lord Chancellor, when the demurrer was allowed, 
("aJ The case of the Ladles Coterie. {1 £ro. C. C. lOl.} 
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•having thjown out an intimation that the plaintiffs mijrht 

Romilly^ and Mr. Roupel, moved for leave to 
amend the bill. 

• Mr. Woodde-^onMor the Defendants.^ opposed 

■\he motion; insisting, that it would not be permitted in the 
case of any partnership trade ; that the decision in Lord Co~ 
yiingsby y. Sir foseph yekyll(a) was not considered regular: (b) 
at least it is not of course where the demurrer is not merely 
for want of parties; and that there is not a passage of this 
bill, in which the objection taken by the Court does not occur. 
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Lord Chancellor —If the plaintiffs strike out their pre¬ 
sent style as plaintiffs, and sue as individuals, they will appear 
as different persons. 1 give them leave to amend, because I 
am not sure, I should not contradict some rule ; having had 
great doubt, whether I should allow the demurrer. That 
doubt is founded upon this ; that it has been decided, that in¬ 
dividuals forming a voluntary society may as individuals, not 
as a voluntary society, have such a joint interest in a chattel, 
that this Court would take notice of that interest, and of agree¬ 
ments upon it, not with reference to them as a voluntary 
society, but as individuals. I allude to the case (c) I argued 
with success upon the tobacco box. (1) With respect to that de¬ 
cision, 1 had considerable doubt, whether this very case would 
not arise out of it. I had great doubt, whether a voluntary 
association for the best purpose is to meet without the autho¬ 
rity of a corporation, and make laws and statutes, which have 
no authority, and then call upon this court to administer all 
the moral justice, that may arise upon the disputes among 
these, in a sense unauthorized, bodies. It is singular, that 
this Court should sit upon the concerns of an association, 
which in law has no existence; and in that case, that this 
Court should be ancillary to their agreements as to their 
toasts, &c. I was much disappointed with that case upon 
that part of it; though I never had a doubt as to the jurisdic¬ 
tion upon chattels between man and man. But it is too late 
to consider that now. 

In this case, though I cannot disguise from myself, that the [ 779 ] 
whole record attributed more of a corporate character than I 
ought to permit a voluntary society to put upon the Record, 
yet I could not devest myself of this notion altogether ; that, 
though they had assumed that character, yet upon the whole 
bill there was a case represented fairly of individuals with a 
joint interest, absurdly representing themselves corporate ; 
and I had doubt enough therefore, whether overruling the 
demurrer was absolutely right. By giving leave to amend I 
thought 1 might enable them to reduce the reqprd to that, 
which, it is admitted, might be made by a new bill. Suppose 
Mr. Worseley's silver cup was taken away from the Middle 

faj IP. n til. 300. fbj See MUj 15, the note. 

Ccj Fi'lh V Kearl, ante, vol. iii. 70. 

111) Lopl Eldon, 'icii Sir Ju/in Hiutt, vas coanttel tui* the defendants in the cane alluded to, 
and the decree was against his clients.] 
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Temple : the Society must some way or other be permitted to*^ 
sue; and this is really the same ; for it is not materia) what it 
is. Upon the whole, therefore, I thought it fair to let them 
amend by striking out all that. 

In the manuscript notes 1 have seen strong passages as fall- * 
ing from Lord Hardwicke^ that, where a gp'eat many indivi- 
du^s are jointly interested, there are more cases than those, 
which are familiar, of creditors and legatees, where the Court 
will let a few represent the whole. There is one case very 
familiar, in which the Court has allowed a very few to repre¬ 
sent the whole world, (a) • 

Leave was given to amend. 


("aj With reference to this, the Lord Chancellor before alluded to the casts 
of The Opera Ilouae, The Soyal Circus, and Drury Laue Theatre. 


[ * 780 ] 
March 19. 


PYLE V. PRICE. 


th?StatorV 

wife, if living March., 1796, after directing the payment of his debts, &c. 

at his decease, gave, devised, and bequeathed, all his monies, securities for 
provided she * money. Stock in trade, household goods and furniture, plate, 
his'w^klow liuen, and china, and odier effects whatsover, and of what na- 
biit if she ture or kind soever, that should belong to him at the time of 
Bhould die be- his decease, unto his wife Ann Pyle if she should be living at 
fore his de^^^^ of his decease for her own use, and to be entirely at 

wards many her own disposal, nrovided she continued his widow: but if 
again, then his said wife should happen to die before his decease or be- 
aiid in either jng then living should afterwards marry again, then and in 
his f^heT^‘‘'if of such cases he directed that all his said money, secu- 

«he shall’be rities, Stock, household furniture and other effects whatsoever 
“living at the as hereinbefore mentioned, should go to and be received and 
“ time of my enjoyed by his father Robert Pyle., “ if he shall be li ving at the 
“sucli*niar-*^° time of my decease or of such marriage as aforesaid. And 
“ in case he shall not be then living, I give and bequeath the 
“ same unto my brother Robert Pyle^^ his executors, adminis¬ 
trators, and assigns. 

The bill further stated, that the testator died soon after 
making his will: and in july^ 1800, his widow married the 
defendant William Price; and Robert Pyle the testator’s father 
died some time after the death of the testator, and before the 
marriage of Ann Pyle ; whereby the plaintiff, Robert Pyle the 
The fatlier younger, became entitled under the will to all the residue of 
survived the the persona} estate SO forfeited by her marriage: and prayed 

testator: but *^..0 ° ^ ^ 

died before account, &c. accordingly. 

the marriage The defendants Price and his wife put in a general demurrer 
of the widow, to the discovery and relief. 

SiTthTbJS'* Stankyy in support of the Demurrer.-- 

Ast eat^eiL Bemuirer are term. 


“ riage as 
** aforesaid; 

“ and ill case 
“ he shall not 
*• be then liv- 
“ ing, I give 
“ and be- 
“ queuth the 
“ same to my 
« brother.” 
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‘■One cause of demurrer is, that the contingency has not hap* 1802. 
pened upon the clause in this will. The word then” may 
apply to either event. Pilb 


S Another cause, which, the demurrer being general, must be 
• 'alleged ore tenus^ is, that if that question is doubtful, there is 
a manifest want of parties: the personal representative of the 
father not being a defendant. There is no authority requiring, 
that a dtinurrei for want of parties must state the parties; and 
that proposition is too general; for it may be out of the power 
of the defendant to name the party wanting; and the case of [ 781 ] 
Tourton v. i-'/owei* ('o^ shows the contrary. 

Mr. Horne.^ in support of the Bill^ was stopped by die Court. 


Lord CnANCEi.i.oR. —With respect to the cause of demurrer 
for want of parties, besides the objection, that has been men- 
t? oned, to requiring the party to be stated, it may appear upon No general 
the bill, that the plaintiff knows the party. Perhaps there is whetlier 
not a general rule either way. want of panics 

But upon the construction of this will I am clearly and must state the 
without any difficulty of opinion with the plaintiff. The other parties, 
construction makes great part of the will absolutely unne¬ 
cessary: all, that follows the words “ if he shall be living at 
“■ the time of my decease” is absolute surplusage ; and means 
nothing. Upon that construction it was quite unnecessary to 
put both contingencies ; for if the father survived the testator, 
he or his representatives would have taken the whole, whether 
he survived the marriage or not. It would therefore have 
been sufficient to have said, in case his wife should die before 
him, or afterwards marry again, it should go to his father; 
and all the rest is surplusage. At the moment after the tes¬ 
tator’s decease she could not be married; and for that reason 
he there does not put the alternative. 

Demurrer overruled. 


(aJ^P. Will. 369. 


Lx parte LUND. (1 ) March 18.20. 

THE witnesses summoned under a commission of bank- 
ruptcy, to prove the act of bankruptcy, not having obeyed the bankruptcy 
summons, this petition was presented; praying an order, that not having 
they shall attend the commissioners. oheyedthe 

♦ Mr. Mansfield^ and Mr. Pemberton., in support of the Petition. 

—This petition is new: but, considering the nature of the an or- 

subject, there must be somewhere a power to compel the at- (kr was made, 
tendance of witnesses to prove those necessary circumstances, they 
without which the commission cannot have effect. From the 
bond given by the petitioning creditor it follov s of course, sinners. 


1 (1) Cited 4Deaaus. Cha. Rep. 548.{ 


[ * 782 ] 
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The jiiris- 
^ction nf the 
Lord Chancel¬ 
lor in bank¬ 
ruptcy is dis¬ 
tinct from that 
of the Court 
of Chancery 
[ * 783 ] 


that he must have a right by some authority to call upon these \ 
persons to prove those circumstances. A strong implication 
also arises from the nature of a commission of bankruptcy, 
requiring possession of the effects to be taken as soon as pos>,‘ 
sible ; a species of execution. The law authorizing such a pro- • 
ceeding must authorize all the necessary steps for that pur¬ 
pose. Under Commissions of lunacy without any Act of Par¬ 
liament or express authority, subpoenas, calling upon witnesses 
to attend, are issued of course by the Commissione.s ; whose 
authority comes in the room of the escheator or sheriff under 
the old writ, (a) There is certainly this difference ; that un¬ 
der that commission a Jurj' is to inquire. But the power to 
summon witnesses is only by implication ; and because with¬ 
out such a proceeding it would be quite impossible to execute 
the commission. 

This petition states, that the persons summoned at first took 
an objection by Counsel, that the Commissioners had not qua¬ 
lified ; which shows the spirit of resistance and collusion. No 
such order as this petition prays can be found ; but it stands 
upon analogy to what has been done in support of orders and 
summonses of the Commissioners. In Ex parte Kerney^(b) 
no precedent was produced: but without any Lord Hardwicke 
took a strong measure in aid of the power of the Commis¬ 
sioners ; for no Statute gives a power of committing for a con¬ 
tempt of the Commissioners' summons. 

Lord Chancellor. —^There is great confusion in the lan¬ 
guage of every book relating to the subj.'ct, speaking of the 
Court of Chancery. The jurisdiction is not in that Court, but 
in the individual, who happens to hold the (ireat Seal, by a 
♦special commission to issue commissions of bankruptcy ; and 
there is not therefore a necessary consequence, that by that 
power the Lord Chancellor has in himself all compulsory'' 
powers of compelling all sorts of witnesses to attend. But very 
strong acts have been done. The case, Ex parte Kerney^ and 
some others show, that the Lord Chancellor in bankrujitcy 
has taken upon himself to do very strong acts; for according 
to the letter of the Acts of Parliament, for any thing express¬ 
ed in them, when once he has granted a commission, consti¬ 
tuting the Commissioners the, Court, he is functus officio. Yet 
in Ex parte Kerney Lord Hardwicke thought himself autho¬ 
rized, because the commission issued under the Great Seal, to 
consider the act as a contempt of the Great Seal, as if sitting 
in the Court of Justice; and not only discharged the person 
arrested, out ordered the other under the penalty of commit¬ 
ment to give security to answer interrogatories ; directing him 
to be exaytined; as would be done in the Court of King's 
Bench upon a contempt. I will look in Lord Hardwicke's notes 
for that case. In 2 Black. 1142, Lord Northing'ton speaking of 

ra) The writ De IiUotu inguiretido et examinando. Seri Fitzh, JViiL Erev. 
530. r*J 1 54. 
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*■ this power is represented as using the same inaccurate lan¬ 
guage ; ‘Speaking of the powers of the Court of Chancery ; 

^ which has nothing to do with it. Lord Rosslyn also discharged 
•a person returning from being examined before the Commis- 
* sioners;('aj which must be under a notion, that it is a contempt of 
the Great Seal. Whether that is right, and the Great Seal hav¬ 
ing this special authority can consider it as a contempt, as Courts 
do, strictly speaking, might have been doubted, if there was 
not all this authority. I do not lay much stress upon the bond; 
for in general the creditor is in possession of the evidence: if 
not, he ought not* to make the oath ; and he never could be 
hurt by the bond ; for it will not be assigned, unless the com¬ 
mission is wilfully and maliciously taken out. The creditor 
taking out the commission generally supposes himself able to 
bring witnesses to prove the act of bankruptcy; and it would 
be a sufficient answer certainly to an application to have the 
bond assigned, that he was informed of the act of bankruptcy, 
&c. and could not get the witnesses to attend. It will turn 
out, 1 believe, that the Great Seal has exercised authority 
analogous to this ; and if so, I will not give up the authority. 
The Commissioners of lunacy came in the room of another 
' authority; and were meant to have all the powers that audio- * 
vity had: and among those there is reason to say, it must be , 
incident to the ofiice of Commissioner of lunatics to summon i 
witnesses. If a commission of bankruptcy could not be exe- i 
cuted without that power, it would be incident, I should think,’ 
to the office of Commissioner ; and if so, the question is, whe¬ 
ther it is in the person who holds the Great Seal. 

Some time afterwards the order was made for the attendance 
of the witnesses, (by name,) before the Commissioners. 

Ca ) Ex pni'in Parker, anti, vol. iii. 554. 
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DAVIS V. LEO. Jtlarch 11.18. 

20 . 

MR. WfflSffAW^for the Plaintiff, moved for an injunction injunction to 
to restrain the defendant fronf cutting any timber or other restrain wa.ste 
trees on the estates in the bill mentioned, planted or growing 
for ornament or shelter of the mansion-house, park, and tive cvifience 
grounds, and any saplings, &c. of title. (1) 

I'he affidavit of the plaintiff stated, that he had been inform¬ 
ed, that Lietitia Ijeo, the late wife of the defendant Daniel Leo, 
of Lannech, in the county of Denbigh, was at her marriage 
seised in fee simple of real estates in that county ;*which by a 
settlement previous to her marriage were limited to the use 
of Lsttitia Leo for life; remainder to the defendant for life; re¬ 
mainder to the issue of the marriage therein mentioned; and 


{ See Shtibriclry. (iuerrarJ, 2 Desaus. Gha. Bep. 616, and the note.I 
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in default of such issue remainder to such person or persons 
as Lsetitia Leo should by deed or will notwithstanding cover* 
ture direct or appoint; and in default of such appointment with 
certain limitations over in favour of certain persons therein; 
named and their issue, and, (amongst others,) of the depo¬ 
nent, her first cousin, and his issue in manner therein men¬ 
tioned ; with an ultimate limitation to the right heirs of Lsetitia 
Leo. The marriage took effect; and Lsetitia Leo having a power 
reserved to her of executing a will as aforesaid, did, (as the 
deponent believes it is alleged by the defendant Daniel LeOy) 
make and publish some writing or instrument purporting to be 
her last will and testament; which, as it is alleged by Daniel 
LeOy was duly executed ; whereby she limited and appointed 
the estates aner the death of Daniel Leo in default of issue of 
the marriage, unto and to the use of the defendant Henry Leo 
with remainder to his lawful issue in tail general; and in de¬ 
fault of such issue, with remainder to the issue of Daniel Leo 
by any subsequent marriage in tail general; and, in default of 
such issue, remainder to the deponent for life; remainder to his 
issue in tail general, and divers remainders over. 

The affidavit farther stated, that Lsetitia Leo died in Decern- 
bcTy 1801, without having revoked or altered her said alleged 
will, leaving her husband, and leaving no brother, but leaving 
the defendant Mary Puleston her only sister and heiress at 
law, surviving; that there has been no issue of the marriage ; 
that Daniel Leo is unmarried; and that Henry Leo is an infant 
and unmarried ; and the deponent believes, he has either un¬ 
der the said settlement or the said will and instrument a con¬ 
tingent interest expectant on the deaths of Daniel Leo and 
Henry Leo without issue: but never having been able to pro¬ 
cure a aight of the said instrument he cannot at present state 
his claim more particularly; that Daniel Leo has ever since 
the death of his wife been in possession; and the deponent 
has been informed arid believes, the said defendant has in his 
custody or power the said settlement and the said will or in¬ 
strument ; but he has not proved the will; and he has not 
produced the said will or instrument, or furnished the de¬ 
ponent with any particulars respecting the same; whereby he 
IS prevented from stating them more particularly. 

The affidavit then suggested‘the intention to commit waste; 
and that the defendant had surveyed, valued and marked 
trees for sale; and advertised. 

The plaintiff by a farther affidavit stated, that Lsetitia Lea 
did, as the deponent believes, make and publish some instru¬ 
ment, &c. (following the former affidavit;) and that he 
grounds his belief upon the following information; that a few 
days after the death of the testatrix, the Reverend William, Da¬ 
vies Shipleyy whom the deponent believes to have been one of 
the trustees in the said marriage settlement and will, com¬ 
municated the contents of the will to the Reverend Samuel 
Strong by letter with permission to make the same known to 
the deponent; which letter was forwarded to the deponent in 
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0 *London t and was to the following effect; that by virtue of a ’ 1802. 
power reserved in the said marriage settlement Laetitia Leo 
had maSle a will; whereby she limited and appointed accord- Datm 
• ing to the limitations stated in the former affidavit; and upon 
. receipt of that letter the deponent*applied for an official copy 
of the will to Hughes^ the Secretary of the Bishop of 
Asaph ; who informed him, the will had never been proved ; 
but that, as far as his memory served, he would state to the 
deponent the provisions of the said will, he himself having 
made a codicil thereto in 1796; and that the letter was to the 
same effect; except, that he, Hughes^ did not well recollect, 
whether the said estates, in default of issue of Daniel Leo by 
a subsequent marriage, were not limited to yohn Davts^ 
uncle of the deponent, and his issue, as tenants in common, 
previous to the limitation to the deponent and his issue. 

The motion was originally made upon the first of these af¬ 
fidavits. 

Mr. JFhisharv, in support of the Motion. —The Master of the 
Rolls doubted, whether this sort of interest was sufficient to 
entitle the plaintiff to an injunction of this sort: but the prac¬ 
tice has been to grant injunctions upon very general allegation 
. of interest, to prevent irreparable damage, till answer or far¬ 
ther order. The plaintiff is the second tenant for life in re¬ 
mainder ; there being no tenant in tail in esse. Where the 
inheritance is to be affected, the general practice is to make 
all the tenants for life parties to a suit for any charge upon 
the estate. The Court will also attend to their interest for 
the purpose of protecting the estate from waste. An Injunc¬ 
tion is granted in favour of the person entitled in reversion or 
remainder generally i and formerly even without affidavits, (aj 
That however is now overruled. The first tenant for life is 
entitled to it: RosweWs case; (b) and, according to what is 
said in the note in Peere Williams^ the heiress at law is made [ 787 J 
a party to this bill. The principle extends to the second ten¬ 
ant for life : Perrot v. Perrot. ( a) 


Lord Chancellor. —^There is no positive affidavit that the 
will was made, under which the plaintiff is next^tenant for life 
to the defendant Leo. This is a mere hypothetical title, upon 
the plaintiff information and .belief, that a settlement was 
executed, under which Leo is tenant for life, and the plaintiff 
remainder man for life; leaving it in that way. There is no 
instance of an Injunction in such a case. Suppose 2.eo was an 
old gentleman with five daughters ; and having this right in¬ 
tended by the exercise of it to provide for them; and upon 
such an affidavit, merely to belief, he is restrained for a year; 
and dies within that year! An affidavit to information and be¬ 
lief is nothing in this sort of case. It must be irreparable 
mischief to a person, who swears to his title. I cannot grant 
the Injunction, unless a positive affidavit is produv:ed. 


Ca) JPrac. Reg. 243, 244. 

fbj 3 P. H'lil. 268, n. 1 SoU. M. 377. 3 Mk. 210. 

VoL. VI. 


faJ p.787.3.4rtr.94. 
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Upon the other point, I have no doubt, a tenant for life may''- 
have an Injunction, particularly as to ornamental timber; for 
that is not so much upon his interest as his enjoyment. 

I The motion was renewed upon the further affidavit, above ’ 
stated. 

i Lord Chancellor. —I dare not grant an Injunction in this 
case. The bill states a title sufficiently, if it was duly verified. 
But the affidavits disclose the case no jfarther than that it may 
or may not be true ; and I am of opinion, the Court ought not 
to grant an Injunction, unless there is positive evidence of 
actual title. If those letters arc true, they can swear to the 
truth of them, Motion refused. 

("hj PiUrworlh V. Hopton, ante, 51. Smith v. CoUyer, Pott, jvol. viii. p. 89 } 


[ 788 ] MOUNTFORD v. TAYLOR. ( 1 ) 

March 18, 19, 

Bill^bvcr** THE bill Stated, that yohn Mountford brought an action 

ditorsbyjimg- defendant upon a bond for 425/. y and obtained a 

ment, who bad judgment in Hilary Term, 40 Geo. 3. Mountford died; leaving 

sued out £fe- the plaintiff Mary Mountford his executrix; who revived the 
jitoforadis- ^ 

covery of 

hold estates; The defendant being also indebted to the other plaintiff 
charpng, that Joseph Sharp for work and labour and goods sold and deliver- 
the defendant jjj jjjg gmjj Sharp brought an action; and 

tionasmemlier obtained judgment in Michaelmas Term,, 41 Geo. 3. 
ofParliament, The bill farther stated, that, when the judgments were ob- 
preyiouslyto tained, the defendant was, and ever since hath been, or now is, 
**** 0 ^ 10 ^ 3 ”**’ seised for his own use of freehold estates for his life or some 
Salification; greater estate ; that the plaintiffs sued out writs of Elegit upon 
and if the these judgments : but neither of them has been able to disco- 
estates com- where the estates of the defendant are situate ; that they 

conveyeV'^*^”^ frequently applied to the defendant, requesting payment; 

away since, it or, that he would discover where his estates are situate, and 
was without vrho are in the occupation of them ; in order that the plaintiffs 
tio^Pl^c obtain satisfaction of their judgments by the Elegits ; 

mui^rer as defendant not having to tlieir knowledge any personal pro¬ 

to the qualifi. perty ; and the plaintiffs are prevented from taking his person 
cation, &c.and in execution by reason of his being a member of the House of 
Commons, and having privilege of Parliament, 
going to the The plumtiffs then m answer to a pretence suggested, that 

charge of con- the defendant was not at the time, when either of the judg- 
veyance with- ments was obtained, nor hath been at any time since, nor is 
tionTthe d^ now, seised of or entitled to any freehold estates, charged, 
mumr was that the defendant in or about 1795 on being elected a member 
overruled. of the House of Commons and on taking his seat took the oath 
as to his having the requisite qualification in point of property; 


I (1) Cited and remarked upon, 4 Johns. Cha. Hep. 578. j 
I (2) See Btivkerhaffy. JSmmetaL 4 Johns. Chiu Bep. 671.{ 
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’• and that he then had such an estate in Law or Equity to or for 1802. 
his owft use and benefit in lands, tenements, or hereditaments, 
clear of all encumbrances, as was of the annual value of 300/. Movhtfoui 
1 above reprizes, ♦ and as qualified him to be elected and return- »• 

'*ed a member of Parliament; and he also delivered to the 
Clerk of the House of Commons or some other officer of the [ * ^89 ] 
House a schedule, containing the particulars of the estate, 
whereby he made out his qualification; and the plaintiffs are 
unable to obtain the said schedule; but the defendant has or 
lately had some copy thereof, &c.; and suggesting another 
pretence by the defendant, that he has since conveyed the 
estates, of which his qualification was composed, and a refusal 
to discover, when, to whom, or for what, charged, that, if the 
defendant has since conveyed away the estates, which consti¬ 
tuted his qualification, such conveyance was without conside- 
rttion and in trust for himself. 

The bill prayed a discovery. 

The defendant put in a demurrer and answer; stating, that 
as to so much of the bill as seeks a discovery from the de¬ 
fendant, whether he did not on the occasion of his being elect¬ 
ed a member of the House of Commons, or taking his seat, 

'take the oath as to his having the requisite qualification, &c.or 
deliver to the Clerk or other officer of the House a schedule, 

&c. and whether such schedule was not signed by him, and 
whether the plaintiffs are not unable to obtain that schedule, 
and whether the defendant has not some copy thereof, &c. and 
as requires him to set forth such copy, &cc. or to set forth in 
the best manner he is able the particulars of the estate, in re¬ 
spect of which he made out his qualification, where situate, in 
whose occupation, and what right or interest he had at the time 
of his said election in such estates, and to set forth when, and 
upon what occasion, to whom and for what consideration, and 
with what view, and for what purpose he so conveyed the same, 
and the date, &c. and material contents of the said conveyance 
or conveyances, the defendant demurred; for cause, that the 
complainants have not shown any right or title to have such 
discovery from the defendant. 

In answer to the rest of the bill the defendant admitted the 
bond and judgment, the death of Mountford, and that the plain¬ 
tiff Mary Mountford is his executrix; that some debt is due to 
the plaintiff Sharp; and that he obtained judgment. The de¬ 
fendant denied, that he was at the respective times, whra the 
judgments were obtained, or since, or is now, legally or in any [ ^90 J 
other manner seised of, or legally or equitably or beneficially 
entitled for his own use and benefit to any freehold messuages, 
lands, &c. for his life; or that he or any person in trust for 
him hath any other estate or interest therein. IJe admitted 
the applications and refusal; that he was elected a member of 
the House of Commons in 1797 ; and that in consequence of 
his being a member thereof and having priv.lege of Pw- 
liament the complainants are prevented from taking him in 
execution. 
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Mr> Mansftldy Mr. Romilly^ and Mr. Pemberton., in support '• 
of the Demurrer.—The object of this bill is idle curiosity. No 
creditor has a right to make these inquiries. The right of a 
creditor in the common ca^c to a discovery of the real estate ' 
is admitted. But this defendant has positively sworn, he has'" 
no real estate; and clearly is not bound to answer these im¬ 
pertinent questions. They ask, whether the defendant had 
estates at a certain time, lon^ before they recovered their 
judgments. They can have no interest in those estates. There 
IS a positive and direct answer, that he was not seised of or 
entitled to any estate of freehold in Law or Equity at the time 
the plaintiffs obtained their judgments, or since. No inference 
arises from the fact, that the defendant was a member of Par¬ 
liament; for the Statute (a) says expressly, that the qualifica¬ 
tion may be copyhold estate ; and it has been decided by the 
House of Commons, the only competent tribunal, that a rent- 
charge would do. Neither of these could be touched by cre¬ 
ditors. 

Another objection is, that this discovery might subject the 
defendant to an indictment for perjury ; and avoid his seat un¬ 
der the Act of Parliament. 

Mr. Johnson^ in support of the Bill. —^The answer to the last 
objection is, that is not the cause of demurrer assigned ; which 
must be abandoned, before the defendant can assign another 
ere tenus. But upon the nature of the case it is impossible for 
the defendant to protect himself by that allegation, that he has 
sworn falsely: the bill charging, that he had taken the oath, 
and that it is true. The general right of the creditor to come 
for a discovery of real estate in aid of his execution is admit¬ 
ted. The creditor ♦hen has a right to put any particular ques¬ 
tions, the tendency of which may be to procure him that in¬ 
formation. The general denial is not sufficient. If a bill was 
filed for a discovery of the consideration of a security and a 
variety of particulars with respect to that, the defendant 
swearing broadly, that he paid full consideration, cannot pro¬ 
tect himself from answering the particulars. The plaintiffs 
have a right to ask as to the anterior time, to avail themselves, 
if they can, of that discovery against the persons, in whose 
possession the estates may now be. The fact of his election 
and taking the oath is produced as evidence, that he had free¬ 
hold estates, and that he has not since parted with them, or has 
parted with them in such a manner, that the plaintiffs are not 
deprived of their lien. 

Mr. Mansfield^ in Reply. —^The plaintiffs might perhaps ask 
the defendant, whether he had any estates, which he has con¬ 
veyed in trust for himself. This demurrer does not go to such 
an inquiry/ but only to inquiries, which are wholly imperti¬ 
nent, as to the qualification, what passed in the House of 
Commons, and what he has done with the estate he gave in. 

Is he bound to set forth, what is become of any estate he had 


C oj Stat 9 Am . «. 5. 
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/twenty years ago ? It is enough in explicit terms positively to 1802. 

.. deny, that he ever executed any conveyance of such estates in 
trust for himself; and that he has any interest legal or equitable Mousttobs 
in any estate, upon which executing may be had by a creditor. ^ 

Lord Chancellor. —This is as important a case as ever 
came before the Court; not with regard to the particular cir¬ 
cumstances belonging to it, but as to the general principle, 
which must govern all cases of the same kind, though not pre¬ 
cisely of the same species. I must take it, that in 1797, the 
defendant had an estate of 300/, a-year; subsequent to which 
time the judgments were obtained. It seems admitted, that 
they have a right to come here for a discovery, where the 
property is, in order to make their judgments available. That 
certainly will not affect real property had, before the judg- 
m''nt was obtained, if no longer under such circumstances 
that the creditor can follow it: but it does not follow, that he 
cannot, merely because it does not remain ir the ownership of [ 792 ] 
the debtor ; for there may be many cases, in which he might. 

There is a material charge in this bifi; that, if there was any 
conveyance, it was without consideration. First, in the cora- 
. mon case will a bill for discovery lie, with all this particu¬ 
larity, to know every estate he has sold and disposed of for 
three years ? If so, he may go back forty years. The very de¬ 
fence in this case supposes, the plaintiffs have a right to call 
upon the defendant at least to negative some general inquiries. 

The policy of the proceedings in this Court is, that a general fJeneral de¬ 
denial is not enough: but there must be an answer to sifting . 

inquiries upon the general question. There is a difficulty 
upon the objection, that this would extend to an estate parted iworto ilic 
Avith forty years ago without consideration; and 1 am not‘'i- 
<^uite clear, that such a bill must not allege, that at a given 
time the defendant was seised of given lands; (not simply 
suggesting as a Bshing bill, that at some time or other he had 
some land;) and that he conveyed those lands away fraudu¬ 
lently, to put them out of the reach of this creditor. 

Lord CnANCELLOR.This demurrer must be overruled. The Mavch2(i 
bill is met by a defence, admitting, that it is a proper bill j 
and the answer docs not negative all that is material to be an¬ 
swered. With respect to the nature of the qualification, if he 
had said, the property he gave in to the House of Commons 
was not liable to execution, the Court ought to be content 
with that, without requiring from him more particularity. But 
the bill charges, that the defendant delivered in a schedule of 
the particulars of the estates, whereby he made out his quali¬ 
fication, and that he has conveyed them without consider¬ 
ation, as evidence that he has lands liable to execution; as 
they may be unquestionably. Upon that I think he must 
answer. Demurrer (‘/erruled. 

1(1) WouJg V Morrell, 1 Johns. Cha. Kep. 197, and see Morris el al. v. Parker, 3 Johns 
Gha. Kep. 297.| 
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KENWORTHY v. BATE. 

c 

• 

BY indentures of settlement, dated the 29th of September^' 
1753, in consideration of the marriage of Bartholomew and 
Ann Penny estates of Bartholomew Penny were conveyed to 
trustees and their heirs, to the use of Bartholomew Penny for 
life; remainder to the use of Ann Penny for life, for her join¬ 
ture and in bar of dower; and immediately after the decease 
of the survivor of them then to the use of ^ch child or child¬ 
ren of said Bartholomew Penny on the body of said Ann his 
wife begotten or to be begotten as he said Bartholomew Penny 
should in and by his last will and testament in writing under 
his hand and seal duly executed give, direct, limit, and ap¬ 
point ; and, for want of such direction, limitation, and appoint¬ 
ment, to the use of the first son of the body of Bartholomew 
Penny on the body of said Ann^ &c. and the heirs of the body 
of such first son ; with sijnilar remainders to the use of the se¬ 
cond, third, fourth, and all and every other son and sons suc¬ 
cessively, and remainders over; with the ultimate remainder 
to Bartholomew Penny and his heirs. 

Bartholomew Penny ^ having survived his wife, died in 1798; 
having had by her, besides other children who died under age 
and unmarried, three sons and two daughters: viz. Thomas 
George Penny, William Theyer Penny, Elizabeth Mary Guil- 
landeau, Ann Aubert, and Bartholomew Penny. By his will da¬ 
ted the 10th of December, 1795, reciting the settlement and 
the power therein contained, he gave, devised, and bequeathed, 
all the estates so ~ettled and all the restand residue of his es¬ 
tates real and personal to James Bate the elder and James 
Bate the younger, to sell and dispose of the estates above 
mentioned as soon as convenient after his decease; and the 
net produce thereof together with the net produce of the re¬ 
mainder he should die possessed of he willed to be divided 
among his children; and he thereby gave to his son Thomas 
George Penny one shilling, to be paid within twelve months 
after his decease ; to his son William Theyer Penny 500 /.; to 
his daughter Elizabeth Mary Guillandeau 5001. for her sole and 
separate use. The rest and residue of all his effects he willed 
to be divided into four equal parts; and he gave one-fourth 
thereof to William Theyer Penny, one-fourth part thereof to 
Elizabeth Mary Guillandeau for her separate use; one-fourth 
part thereof to Ann Aubert for her sole and separate use; and 
the remaining fourth part to Bartholomew Penny. 

Bartholomew Penny, the youngest son, died in the life of his 
father. In December, 1799, William Theyer Penny became a 
bankrupt; and the bill was filed by his assignees; suggesting, 
that Thomas George Penny, the eldest son, went to the East 
Indies in 1772, and for upwards of twenty-seven years had not 
been heard of; and praying, that if the Court shall be of opi¬ 
nion, that the estates are unappointed, the defendant Ra/e may 
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^’be decreed to deliver up the settlement; and that a Receiver 1802. 
may be ^tppointed, &c. 

llie defendants insisted, that the will of 1795 was a good Kekwortbx 
iexecution of the power; and that a prior will, dated the 1st 
• bf November, 1792, the testator gave, devised, and bequeathed, 
all the settled estates to Elizabeth Mary Guillandeau and her 
heirs for ever; and she insisted, that if the will of 1795 was 
bot a good execution of the power, the will of 1792 was not 
revoked thereby; or, if revoked as a will, it was good as an 
instrument of appointment. 

Upon an inquiry directed the IMaster’s Report upon the 
circumstances stated, that Thomas George Penny died in 1775 
without issue. 

Mr. Romilly, and Mr. Roupel,for the Plaintiffs. —The inten¬ 
tion is plain, that this estate was intended to go as real pro¬ 
perty, as far as it could. There is no authority, that a power 
of appointing a real estate is well executed by selling it and 
disposing of the money. No case bears the least resemblance 
to this, except Long v. Long; (a) which is very distinguishable 
in several circumstances. Thwaytes v, Dye(b) will be cited. 

But there is a material difference; that there the party did not 
- tlevise the estate away from all his children; but suffered it 
to go to the eldest in tail; giving rent-charges out of that es¬ 
tate to the others. In Roberts v. Dixall(c) also the estate went 
to one of the children. 

Mr. Richards, Mr. Steele, and Mr. Stanley, for the Defen~ [ 795 ] 
dants. —This was a power vested in the husband, to enable 
him to provide for the children of the marriage; therefore to 
be construed favourably. In Long v. Long there was equally 
an intention to continue the estate real: the limitations being 
to the first and other sons, &c. But no intention was inferred 
from that circumstance: the father having a right to appoint 
to one in fee ; and the child might sell the estate. In effect 
that which arises from the land, is equally the subject of ap¬ 
pointment, as a rent-charge. In Thwaytes v. Dye there is no 
difference from the circumstance, that the land is permitted to 
go to one of the sons. That case is an authority, that under 
a power of this kind the estate may be charged. Is that ait 
execution modo forma within the terms of the power. In 
Roberts v. Dixall, which was the case of a mere naked power, 
the language of the Court shows, that this is a good execution. 

In Equity the intention is to be looked to. The estate is all 
the beneficial interest in it. Can the introduction of trustees 
vitiate the whole ? Either this is a good appointment, or not. 

The father might have given the estate or any portion of it to 
any one child immediately. Where is the difference between 
giving the produce and giving the estate, to make tproduce of 
it ? Long V. Long, though certmnly differing in circumstances, 
in principle governs this case; and was stronirer; for the 
, estate was to be limited to the eldest son subject to a charge. 

f .Ante, vol. 445. ^ 2 Vent. SO. Eq. Co. M. 66^ 
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1802. Suppose, a mine had been discovered: he might take the\ 
estate; paying the charge. It was contended there, that if 
KutwoRncT for any reason he wished to keep the estate, he might have 
done so, pacing the charae: but the Lord Chancellor would; 
not disturb it, the substance being executed. In IVtIson v. Pig-*- 
gQtt(a) the principle is laid down correctly by Lord Ahanley i 
that where the party has such a power, and demonstrates an 
intention to give a share to any child, the Court will enforce 
it without attention to the mode, in which it is given, (b) It 
is clear, that under such a power it is not necessary to give a 
share to all: but it may be given to any one, excluding the 
rest: Swift v. Gregson, (c) Spring v. Biles. (d) The Court will 
consider, whether the party has substantially executed. The 
[ 796 ] motive, providing for a family, ought to be liberally construed. 

A division of a real estate into small portions would be attend¬ 
ed with great inconvenience. 

But if this is not a valid execution of the power, then the 
former will must stand. 

Mr. Romilly^ in Reply. —The will of 1795 is certainly a re¬ 
vocation of every other execution of the power by will. It is 
impossible, that this can be a good execution of the power at 
Law. The utmost that can be contended is, that the father 
having in substance done what he was entitled to do, the par¬ 
ties are entitled to the assistance of a Court of Equity. In 
the cases cited the legal estate was in the eldest son with the 
charges upon it. Long v. Long was thought a doubtful case; 
and there was no determination like it before. The Lord 
Chancellor went very much upon this; that the husband had 
a power to charge portions for the younger children to what 
extent he pleased, even to the value of the whole estate ex¬ 
cept the sum of 100/./ leaving no more than tliat for the eldest 
son; and therefore in substance he might have taken it from 
the eldest son. There was no limitation of the sum to be 
charged. A power of charging to any extent is the same as a 
power to give the whole. That power was so executed, that, 
if good at all, it was good at Law: but this testator has at¬ 
tempted under the power to give to mere strangers. 

The Master of the Rolls. —It does not appear, that this case 
in specie has ever occurred a but in principle I cannot dis¬ 
tinguish it from those, that have been cited. Three of those 
cases must have been ill decided, if it is true, that substan¬ 
tially a power to appoint land can be executed in no other waj 
than by limiting tne land itself. In Thwaytes v. Dye the limi¬ 
tation was precisely the same as this: the power was to appoint 
the land itself; and the argument arose as much as it does 
here, that beyond that the party could not go; that there was 
no election, except to do nothing or to give the land. He had 
a power to give the land: but he gave them nothing in the 
land i but instead of that made the disposition stated in the 

("nj Jhite, vol. li. 351. ("bJ Ante, vol. ii. 355. 

Ccj 1 Term Hep. 432. fd) 1 Tvm Rep. 435, note. 
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Tjeport. The objection was taken in the words in which it is 1802. 
taken here. That was not a case in which he had directed a 
sale; but the effect of the decision, which was upon a plea, Kii^woBTn 
.• ^es the lengfth of showing, that a power to appoint * land may 
i» substance be executed without giving the land itself. If _ 

, the heir’s objection was a good one, it would have prevailed l * “^^7 ] 
undoubtedly. 

In Roberts v. Dixall also the power was to appoint land, power to 
The party did not appoint the land; but charged a sum ofsppointland 
money upon the land; and it was held substantially an execu- ^ executed 
tion of the power.^ It was not contended to be so literally and 
formally. As an illustration of that Lord Hardwicke said, he 
might have directed a portion of the land to be sold, and the 
money to be paid to his daughters; and what he did was 
equivalent. 

I he case of Long x. Long determines this ; that to enable a Power to 
person to sell land it is not necessary to have that authori^ charge in- 
expressly given to him. There the party had no right to ^“'•^'sapower 
but had a right to charge. That was a stronger case than this ; 
for a power to charge is in its nature a more circumscribed 
power than a power to give land. In this case there is an ab¬ 
solute power to give the fee simple, the whole, out and out, 
to any one of the children, or to divide it among them. That 
is a more extensive power; for the implication from a charge 
is generally, that something is to be left. The terms of the 
settlement in the other case gave room in a peculiar degree 
for that implication ; for it might be contended, that was only 
a power to charge ; and the estate was to be in the possession 
of the eldest son. Of necessi^ it was to be implied, that the 
estate was to be permitted to remain in the eldest son, to bear 
the charge; and therefore nothing but a charge could be in¬ 
tended. But it was held, that as there was nothing to restrain 
liim in the amount, and he might have charged the utmost 
value, he had done only what was equivalent to that; and if 
the arg^iment as to the eldest son’s receiving 100/. that it 
amounted, to the same as if the charge had been to the full 
value except 100/. is used, what is the argument here ? The 
conclusion there was, that therefore he might sell the land; 
and give the son 100/. instead of permitting land of that value 
to continue in his possession. It was supposed, he had all he 
was entitled to, if he had in money ail he could have claimed 
in land. That is therefore a direct determination, that a 
power to charge includes a power to sell. Then, does not a 
power to give include a power to sell for the purpose of giving [ 5*98 j 
the money instead of the land ? It is impossible not to collect 
from these cases a principle, that will bear out what is con¬ 
tended by the defendants ; though the case has not precisely 
occurred in terms. • 

Declare the appointment ivell made, &c. 


VoL. VI. 
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1602. 

MavchU. LANE V. WILLIAMS. 

The Master of the RSlls for the Lord Chancellor. ‘ 

Motion un- MR. ROMILLT^^ and Mr. Thompson.,for the Plaintiff., moved 
for an iniynction to restrain the defendant from proceeding at 
upon affidavit upon a judgment obtained twenty-four years ago, ana that 
before answer the bond, upon which it was obtained, should be deposited 
to restrain Master; upon affidavit, stating, that the defendant, a 

undeVa was in the habit of supplying young men with money, 

meat refused, selling horses to them, and dealing in other transactions of a 
similar nature; that the plaintiff had borrowed money from 
him; and incurred a debt of between 5CX)/. and 600/. for which 
the bond and judgment were given; part of the consideration 
being paid in clothes; and that the judgment had been long 
satisfied; another security being given. 

For the plaintiff Patrick v. Harrison (a) was mentioned; 
where the negotiation of a bill of exchange was restrained. 

Mr. Johnson^ for the Defendant. —Except in the case of 
waste, and cases analogous, there is no instance of restraining 
a proceeding at law before answer, or until the defendant is 
in contempt for not putting in an answer. Patrick v. Harrison 
was analogous to the case of waste. This is a very different 
case. What gi'ound is there for depositing the bond with the 
Master ? It is impossible to restrain the defendant from pro¬ 
ceeding to execution, upon affidavit immediately on filing the 
bill. It is against all the course of the Court. 

[ 799 ] Mr. Romilly., in Reply. —Certainly this application is not 
made upon the general practice, but upon the particular cir¬ 
cumstances, stated in the affidavit; to which no answer is 
made. The question is, whether under these circumstances 
the judgment twenty-four years ago, and no proceeding since, 
'this Court will just on the eve of the vacation, when there 
will be no opportunity to stay the proceeding, permit him to 
have the benefit of it. 

The Master of the Rolls.— there any instance, where the 
Court, -under any circumstances, interfered upon affidavit to 
restrain -a legal right ? , 

Mr. Romilly mentioned Isaac v. Humpage. (a) 

Mr. yohnson.—'T\izx i-s a singular case; and the determi¬ 
nation has been questioned. But it was upon the ground of 
fraud. 

The Master of the RoUsj—lt was a case of collusion. 

I am afraid to make the precedent in such a case as this. 
Here is*8 judgment; and prima facie every man, who has a 
judgment, has a right to sue out execution. It would be a 
very strong thing to interfere to prevent the legal consequences 
of a judgment. Motion refused. 

CaJ 3 Bn. C. C. 476. ( aj p. 799. Ante, vul. i. 427. 3 Bn. C. C. 463. 
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BLUNT V. CLITHEROW. 

A PETITION was presented by the receiver appointed by 
the Court of the rents and profits of estates devised to the 
plaintiff, an infant; praying, that the Master may be directed 
to allow the petitioner the following suras: 155/. 12*. ll^^^. 
for mason^s and plasterer’s work ; 165/. 11*. lOd. for parpen- 
ter’s * work ; and 140/. allowed to a tenant to complete other repwre"aUii# 
inside repairs, dohe to a house, the late residence of the tes- >wn <Uscre- 
tator, and part of the said estates: the Master having declined t'ons.biu un¬ 
to allow these charges in passing the receiver’s accounts with- stance aiTin- 
out the sanction of the Court. ciuiry was di- 

The petition stated the following facts, verified by the affi-recud-, and 
duvit of the petitioner; that these sums had been really and 
bo7td fide paid and allowed by the petitioner for the said re- the expcndi- 
pairs; and that the same were in the opinion of the petitioner ture was for 
necessary and proper; in order to render the house and pre- •re¬ 
mises tenantable ; and a principal part of the repairs was Indby 
made, or agreed to be made, previously to the appointment the direction 
’of the petitioner as receiver, by the direction and under the of Uietnis- 
inspection of the trustees, to whom the estates were devised, 

The petition farther stated, that the trustees had agreed to let 
the house to a respectable tenant during the infancy of the made, 
plaintiff at a rent of 180/. per annum; and that the tenant was [ * 800 J 
induced to take the house by the said sums being agreed to be 
laid out in the repairs. 

Mr. Raymford., for the Trustees, consented to the prayer of 
the petition. 

Ihe Master of the Rolls expressed a strong opinion, that he 
could not make such an order; but permitted it to be men¬ 
tioned again, if any precedent could be found. 

Mr. Kenrick, in support of the Petition. —An order was made Dec. 21. 
upon the 17th of November, 1801, by the Master of the Rolls 
on the petition of a receiver in the case of Cross v. Omerod; 
by which the Master was directed to inquire into a payment 
by the receiver of 2206/. in discharge of a mortgage, funeral 
expenses and legacies; which the Master had declined to al¬ 
low the receiver. • 

An order was also made by Lord Rosslyn, as of course, 
without even ordering the parties to attend him, referring it 
to the Master to inquire into sums expended by a committee 
in repairs of a lunatic’s estates, and the propriety of future 
repairs. In Garland v. Garland a similar order was refused: 
the receiver having persisted in expending large sums in re- [ 801 ] 
pairs, after prior sums had been allowed him in»passing his 
accounts with a caution from the Master not to lay out any 
more. There is also an order in Mr. Neivport's Imiacy referred 
to by Lord Rosslyn. (a) As to the repairs having been done 


1802. 

Rolu. 

18u3. 
JVbti. >0. 
Dec 21. 

18U2. 
March 25. 
A Receiver 


Ca_) JbOe, vol. ii. 72. 
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1802. by direction of the trustees, Intvood v- Twine^ (h) Lord Win-i" 
Chelsea v. Norclijfe^(c) Vernon v. Vernon, (d) The only autho- 
Bxirirr rities containing any thing in opposition to the prayer of this 
yeiAtionxTC Fletcher V. Dod^(e)sLndi Morris v.ElmeiCf) zxaonntl 
CuTBuow. ^ nothing more than extra-judicial dicta as to this point.” 

If the only object of the Court is to have a hold over receivers, 
and to prevent a wanton, interested, or extravagant expendi¬ 
ture, that object is more likely to be obtained, and with less 
expense, by a course necessarily bringing before the view of 
the Master such expenditure, than by putting the parties to 
the expense of a petition to obtain a previous order to con¬ 
sider of the propriety of the expenditure; when even after 
that the accounts must again come before the Master. 


Dee, 21. 


March 25. 
1802. 


[ 802 J 


The Master of the Rolls refused to make the order prayed; 
but referred it to the Master to inquire into the circumstances 
of the expenditure of the said several sums; and whether the 
same was for the lasting benefit of all the parties entitled to the 
said estates; with liberty to state all special circumstances. 

The Master by his Report stated the several facts contained 
in the petition to have been verified by affidavit; and that the 
trustees admitted, that the repairs were done by their direc¬ 
tions; that the mansion-house and land adjoining had been let, 
as stated in the petition; and that it probably would have 
remained untenanted, if such repairs had not been done; 
and that in his opinion the expenditure was for the lasting 
benefit of the estate and the parties interested therein ; and a 
petition was presented to confirm the Report. 

Mr. Kenrick.^ in support of the Petition to confirm the Report^ 
was stopped by the Court. 


The Master of the Rolls said, as it was now ascertained, that 
the repairs were done by the direction of the trustees, he would 
make the order; but receivers must understand, that they are 
not to be permitted to lay out money in repairs at their dis¬ 
cretion. 


CbJ Jlmb. 4,17. , fcj 1 Vem. 435. 

(^dj Before Lord TkwrUm. Cited, onle, vol i. 456, in parte Bromfield. 
Cej AttiCt TOl. i. 85. f/J Ante, vol. i. 139. 
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1802 . • 

FORD V. jiprii26. 

MR. STANLEY moved, that the Register of the Consistory Order upon 
Court of Durham may be ordered to deliver several original 
wills for the purpose of being produced at the hearing of the coi,rt"to” 
cause, upon receiving security. deliver origi¬ 

nal wills, for 

The Lord Chancellor said, there was so much authority 
for the application, that he could not refuse it; and that he had duced at the 
found a case among Lord Hardwickt^s notes: but his Lordship hearing, on 
expressed his surprise, that such a jurisdiction should have security, 
been exercised, (a) 

Ordered. 


Hodson V. ■ — ■■■ ■, ante, 13a, 


Ex parte ROSS. 


.Rpnl2r. 


THE petition, presented by the president and stewards of Money p-iid 
a Friendly Society under the Act of Parliament, (b) Pri^ndfvS^^ 

that the assignees under a Commission of Bankruptcy may ciety from 
pay the sum of 334/. 4^.; which the bankrupt Dawson had in time to time 
his hands as treasurer at the time of his bankruptcy, either out "otea 
of the joint or separate estate. leS^ilJere 

* Upon the affidavits it appeared, that no treasurer had been being’no trea. 
appointed by this society. The president and steward were surer appoint- 
chosen annually. The bankrupt had served the offices of pre- 
sident and steward in different years. In the latter capacity h'anj^of'the 
he had received the money of the society; but not in the for- party by vir- 
mer. The money, which was the subject of this petition, was tuc of any 
from time to time paid to him by the stewards and clerks by 
the or.’er of the society upon promissory notes, bearing inte- Parliament, 33 
rest, given by him in the name of the partnership to the pre- Geu. 3. c. 54. *, 
sident and stewards; and upon a change in the partnership by entitling 
taking in his sons the security was changed. a'lrefcrence^ 

The question was, whether under these circumstances this m • 

case was within the Act of Parliament. bankruptcy, 

Mr. CoXy in support of the Petition. —^Though by the rule of [ # 803 ] 
this society no treasurer was formally appointed, the bankrupt 
must be considered as coming under that description; and no 
person was in that situation if he was not. Neither the pre¬ 
sident nor the stewards can be so considered. Certainly he 
was in the habit of giving a note for the money; and undoubt¬ 
edly if these societies lend their money upon security, they 
must stand in the same situation as the other creditors. But 
the bankrupt in all other respects, except giving the note, act¬ 
ed as treasurer j and was considered as such by the society: 

CbJ Stat. 33 Geo. 3. c. 54. o. 10. 
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the money being from time to time paid to him, and to him ' 
only. This case is therefore within the spirit and meaning of 
the Act. 

Mr. Heald^ for the Assignees^ contended, that the bankrupt i 
never received this money oy virtue of any office ; I it merely’ ■’ 
as a banker, or a person, to whom it was paid under a resolu¬ 
tion of the society upon a security, bearing interest; and there¬ 
fore not within the Act. 

Lord Chancellor. —In one case (a) Lord Rosslyn held, that 
any man who got the money of the society into his hands, 
was within the Act. Upon a subsequent petition (b) I could 
not agree to that. I had a most clear opinion, that it was im¬ 
possible to maintain the proposition, that a man, who by con¬ 
sent of the socie^ receives a sum of money, giving a pro¬ 
missory note for it as a debtor, is within the Act of Parlia¬ 
ment an officer receiving it by virtue of his office. The case 
of another person receiving their money is the subject of ano¬ 
ther clause, (a) If the bankrupt received as steward, presi¬ 
dent, as any officer of the socie^, for what he received by vir¬ 
tue of his office you may make him accountable. But if the 
president received 300/. and the society afterwards authorized 
him to lend that out to a bank, in which he was a partner, they 
would not have it by virtue of his office. 1 have no concep¬ 
tion upon the meaning of this Act of Parliament, that if they 
authorize him to lend it out upon security, the persons, to 
whom it is lent, can be said to have it by virtue or his office. 
By the consent of the society it is taken out of that posses¬ 
sion by virtue of his office. 

I must observe, that, if these Friendly Societies expect the 
benefit of that very liberal, and perhaps more liberal than just, 

E rovision of the Legislature in their favour, that all creditors, 
owever meritorious, shall be sacrificed to their demand, it is 
their business to take the protection given them in the mode, 
in which it is directed, by appointing a treasurer and making 
him give security according to the Act. ^ 

The affidavits being contradictory, I will order the Commis¬ 
sioners to inquire, whether any and what sums of money were 
in his hands at the date of the Commission by virtue of his 
office belonging to the society. But let it be understood, my 
decided opinion is, that if the money was lent by the consent 
of the society upon a promissory note, carrying interest, it is 
not money in his hands by virtue of his office. 

You may bring an action, if you please, under this Act. 

f a J Ex parte .AsKUy, ante, 441. 

S Ex parte Career, ante, 441. Ex parte The Amicable Society of Lancaster, 

804 * Sect. 6 . 
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Ex parte GIFFORD. 


1802. 

JlprilST. 


MARSHALL and Haigh^ credftors of Bedford upon a pro-ThediBcharro 
nissory note, requiring rarther security, Bedford^ Mblock and"J a surety V 
Burgess^ and Baylis^ joined in a protmasory note, as a 
teral security. Niblock and Burgess and Bedford became bank- feet of a dia. 
rupts. Marshall and Haigh proved the whole debt under each charge rf Ae 
Commission; and afterwards brought an action against Baylis; , 

who entered into a composition with his creditors ; under therefore 
which Marshall and Haigh received a dividend of 4^. in the a co-surety is 
pound; the receipt for which was expressed to be for 191/. and discharg-- 
two notes, which, when duly paid, will be in full of the said 
debt and all other demands from him. The dividend paid by each 

the estate of Bedford was 4s. in the pound; and that by the of the co-sure-i 
estate of Niblock and Burgess 5s. ties hw paid 

The prayer of this petition was, that ihe proof against the propoi-Uon, 
estate of Niblock and Burgess may be expunged. the Equity’as 

Mr. Romilly^ and Mr. IVhishaw^ in support of the Petition.^-^ bettlreen them 
There is no doubt, upon the cases of Rees v. Berrington, arranged 
Nisbet V. Smithy (b) Ex parte Smith, (c) English v. Darky, (d) ^1^°" of coirtri' 
and Law v. The East India Company, (e) that the creditor dis- butionforthc 
charging the principal debtor discharges the surety. The excess. (2) 
question is, whether any difference arises from the circum¬ 
stance, that this is the discharge of a co-surety. By settling 
in this manner with the co-surety Niblock and Burgess have 
every equity they could have had against him. They have 
put themselves in the situation of Baylis. The remedy then 
is, if it does not go to the extent of the prayer of the petition, 
to expunge the whole debt, that at least the estate of Niblock 
and Burgess is to be answerable only for so much as they are 
bound to pay, this transaction having taken place, and to stand 
in their place for a moiety of the dividends they may receive. 

Mr. Richards, Mr. Alexander, and Mr. Cooke, contra. —^This 
is not to be compared to the case of principal and surety. Bed¬ 
ford was the original debtor. Other persons afterwards joined r gos I 
him in giving a security for the debt. The creditor may pro¬ 
ceed against either. The only relief could have been a con¬ 
tribution among the sureties. If a surety offers to pay part of 
the debt, the creditor by receiving it does not affect his secu¬ 
rity : nor is the person discharged. No injury is done to any 
one. On the contrary the other persons liable are eased to 
the extent of the payment. It cannot affect the right to call 
upon the other debtors for the residue. So, if the creditor 
brings mi action, and in the course of that action one of the 

f aj Jtrae, vol. ii. 540. rb)2 Bro. C*C. 579. 

CeJj Bro. C. C. 1. 1 CooA:;e*«Bank. Law, 168. 170. efl.4. 

Cdj2 Boa. y Pul. 61. f ej .Ante, '• al. iv. 824. 


I (1) See the note to Ren\. Berringtm, ante vol. ii p. 540.J 
i (3) Sec the note to Bumboldy. Btmbohl, ante vol. iii. p. 65.{ 
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1802. sureties pays part of the debt, that can make no difference. 

That is no injury, but an ease, to the others. As to the form 
Expartt of the receipt, it is merely a discharge of that surety. ^There 
CifFOBo. jg jjQ oWection in the creditor saying, he will not call on that 
person ror any more. No injury is done to any one by un¬ 
dertaking not to sue him. The creditor cannot be compelled 
to sue any one ; but may select any one. Baylis could not re¬ 
sist a bill for a contribution on the ground, that the creditor 
undertook to demand no more from him. The cortribution 
must depend upon what they actually pay; when that shall be 
ascertained. The ground of the cases cited is, that no step 
should be taken, which would have the immediate effect of 
throwing upon the party discharged any part of that, from 
which the transaction was to discharge him. Consider the 
inconvenience of such a rule : any compromise, however ad¬ 
vantageous, upon a bill of exchange would be impracticable. 
In this instance there is an affidavit, establishing the prudence 
of this composition, that, if Baylis had been pressed to the 
utmost extent, he would have become insolvent. At all events 
no claim can arise, till these parties have paid more than their 
proportion. 

Mr. Romtlly^ in Reply. —It is admitted, that they meant to do 
what was best for the benefit of all parties: but that is imma¬ 
terial : the authorities requiring, that they should have con¬ 
sulted those, for whose benefit they professed to act. All the 
cases have gone upon that ground; that those persons ought 
to be consulted, by the creditor, taking upon him to act as 
trustee, before the compromise was entered into; not upon 
the ground, that he did not act hand Jide. The consideration 
was, that they should completely discharge Baylis ; and then 
it is clearly within the principle of those cases. It is said, 
this would not affect our demand for a contribution. Is that 
[ 807 J according to the good faith of the transaction with Baylis ? 

Did he understand that to be the consequence: discharging 
him themselves; but raising a demand against him by another 
person for 6^. in the pound I The distinction of this case is 
not in principle, but only in form; that the remedy would have 
been, not upon the instrument, but either by an action for 
money laid out to their use, or a bill for contribution. 

Xord Chancellor. —Clearly it*is impossible upon any prin¬ 
ciple, regulating cases of this nature, that relief can be given 
to the extent prayed by this petition; and it also strikes me, 
that the decision of any question, that may arise in these 
bankruptcies, is somewhat premature: the question depend¬ 
ing upon the quantum of dividend, that the respective estates 
will pay. These parties as between them respectively and 
Bedford are to be considered in the situation of principal and 
surety; and, as between themselves, upon the principle of 
co-sureties. As to Bedford^ he is to pay the debt in equitable 
consideration in relief of both; and proof being made against 
his estate, if the holder thought proper to receive a sum of 
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^ money in discharge of his estate, the case Ex parte Smith, 1803 
and many others, would have entitled the surety to say, that 
if his estate was discharged, without any reserve of the re- R,-parte 
;medy against the sureties, they i^ould be discharged; first, GiFWIlD. 
tipon this principle unquestionably ; that the sureties, if they Grounds of 
paid the debt, would have been entitled to stand in the place ‘lecision, 
of the creditor in respect of the proof against the estate of the 
principal; and therefore, when it is stated in some cases, that 
It is for the interest of the surety, that the compromise shall debtor, with- 
be made, the answer is, those, for whose benefit it is alleged ® reserve 
to be made, are the proper judges, whether it is for their 
benefit; and it is not to be forced upon them : they having a Sy, dis! 
clear equitable remedy to stand in the place of the creditor cliat^c'slhe 
proving. surely. 

Another ground, upon which it has been reasoned in some 
cases, is, that upon the faith of such a transaction with the 
principal, if there was no reserve of the remedy against other 
persons liable, in order to secure the int»-nded effect of such 
a contract to discharge him upon such a payment, you must 
almost of necessity infer, that the party is not to take a re¬ 
medy over against others, which would forthwith bring upon 
the party discharged all the evil, from which the prior mo- [ 808 ] 
ment the other had agreed to discharge him. Suppose 49 . in 
the pound paid by the principal, nothing being said about re¬ 
mainder of the debt; it would be a very bad bargain, if the 
creditor could send another person, either upon the same in¬ 
strument or a contract implied by the law, to take the debtor 
in execution for the remainder of the debt, for which that 
composition was made. The Court would therefore be in¬ 
clined to infer, that it was not intended, that the person dis¬ 
charged should still remain liable. But certainly he might so 
frame his contract; and there are many cases, in which it is 
not imprudent for the debtor to make the composition with a 
reserve of the remedies, either understood, cr an express de¬ 
claration to that effect. There would be nothing imprudent 
in the debtor so doing in this very case; unless it turns out, 
that the surety shall pay to an extent, in which he would 
be prejudiced, if barred of the remedy against the co¬ 
sureties. 

With respect to co-sureties, the case is different, but go¬ 
verned by principles in some degree the same. The principal 
is to discharge all the obligations of ail the sureties : but they 
stand with regard to each other in a relation, which gives rise 
to this right among others; that, if one pays more chan his 
proportion, there shall be a contribution tor a proportion of 
the excess beyond the proportion, which in all events he is to 
pay. The party has a right to say for himself, be will not 
consider the relation; but will take 6s.; though the surety is 
liable to pay 10s. He may say, he will be passive as to the 
other 4s.; or he will discharge the whole debt, and at his own 
risk as to the remedy against the other surety; or he may re¬ 
serve the remedy against the co-surety expressly. It depends 
VoL. VI. 80 
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1802. upon the effect and terms of the bargain actually entered into. 

It might be prudent in this very case for Baylis^ Bedford's 
Ex parte 8on-in>law, to say, he would pay 4«. in the pound ; recollect- 
Giffukd. jng^ that Ifiblock and Burgess must pay more than 10s. in the; 

pound, before any demand could be made by them against' 
Baylis ; and recollecting the remedies against Bedford. The 
question therefore is, under the circumstances what did they 
mean ? As to the receipt the creditor contends, there is no 
difference, whether there is an express reservation oi the re- 
[ 809 ] medies against the co>sureties. But that distinction has been 
taken. At the time of Mr. Richard Burke's case, faj Lord 
Thurlow admitted, that, if there is a reserve of the remedies 
against the others, there is consent of the party, with whom 
the composition is made; and if out of that a demand arises 
against him, it is a demand, which began to exist with his 
consent expressed in the terms of the contract, and under 
some circumstances wisely and prudently given; for the party 
would not have entered into the contract, unless he was al¬ 
lowed to contract for that remedy over against the co-sure¬ 
ties. If Niblock and Burgess should not pay more than their 
moiety, the contract %vould be a beneficial contract for Baylis ,• 
for though paying more than Baylis they would not pay 
enough to bring an assumpsit against him. That would not 
therefore be an imprudent bargain for Baylis to make. It 
may however never be necessary to decide this ; as it depends 
upon what dividends the estates of Bedford and of Niblock and 
Burgess pay. But I have a strong opinion, that under the cir¬ 
cumstances the other persons liable upon this note are not 
discharged, because Baylis was contented to make a bargain, 
the effect of which ’saves him to his chance as to his ultimate 
liability between him and his co-surety; and therefore that 
relief cannot be given even to the extent, to which it is now 
modified. 

The order was, that under the present circumstances the pe¬ 
tition should be dismissed without costs, and without preju¬ 
dice to presenting any other petition. 

Mr. Tt. Burke was a co>surcty for an annuity; and it w.’is held, that the 
grantee having given time to the principal could make no demand against the 
surety. 


March 26. Exparte WEBSTER. 

The IVJIaster of the Rolls for the Lord Chancellor. 

Order upon THIS petition prayed leave to traverse the inquisitions up- 
le^ave”" u-a commissions of escheat, found in favour of the Crown, 

verse an in-' commissions issued in 1798. The petitioner claimed as 
quiution upon a commission of escheat, found in favour of the Crown. 
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•heir at law of Mary Gardiner; stating, that she died seised in 1802. 
fee of the estates in question, in the counties of Northampton 
and Kent; and that her will was not executed according to the lixparie 
■.'Statute of Frauds, (a) In 1801, ai^ ejectment was brought by Wemteb. 
•fhe father and mother of the petitioner against the grantees of 
the Crown; in which the plaintiffs were nonsuited, upon the 
return to the commission. 

Mr. komilly., and Mr. Lcwis^ in support of the Petition .—Of 
course the party is entitled to traverse the inquisition; if the 
Court is satisfied there is reason to believe he is heir at law. 

It has been determined, that the S*atute extended to commis¬ 
sions of escheat as well as inquisitions by virtue of ofhcc. 

Fhat is laid down in Stamford upon the prerogative; where a 
great deal is stated upon this. There is in this instance an 
affidavit of the pedigree; stating, that it was proved upon the 
tiial of the ejectment: but it is not clear, that it is necessary, 
he should go into evidence of his pedigree, as upon an eject¬ 
ment, or as he must upon traversing the inquisition; for this 
is a proceeding ex parte; and the Jury must find, if there is 
no evidence to the contrar}’’ that the party died without heirs. 

But though it is only necessary for the petitioner to state his 
• belief of his being heir, he has gone into evidence of the 
pedigree. 

Mr, Richards., and Mr. Cooke., contra. —It is certainly neces¬ 
sary that the person applying should make out a title, as much 
as upon an ejectment: Vaughan., QAi that is, he must show 
evidence, that would satisfy a Jury. Probable evidence, such 
as would be received in a Court of Law, ought to be produced. 

The words of the Statute arc, “ traverse that office or other- 
“ wise to show his right.” Though the nonsuit in the eject¬ 
ment was upon the production of the return to the commis¬ 
sion, the affidavits against the commission state, that the Judge 
observed, the evidence was very loose. Upon such an appli¬ 
cation this Court will take care, that parties arc not harassed, 
and nut to an unnecessary expense. Therefore in lunacy a 
strong ground is always required upon the sanity, and also up¬ 
on the interest of the party applying, (b) None of these affi¬ 
davits show, that the registers have been searched as to mar¬ 
riage and births, so as to produce evidence fit to be received 
in a Court of Law. At least secyirity ought to be given for the [ 811 ] 
costs ; as has been done in lunacy. 

Mr. Romilly^ in Reply. —The party is entitled to traverse. 

The meaning of the words in the statute referred to is, that it 
shall not prevent a petition of right; not to vest a discretion 
in the Court. The petitioner lays a primd facie title; and it is 
not necessary here, upon an application ex parte in its nature, 
to give all the evidence. Uncontradicted it is sufficient; and 
the Jury must find upon it. As to the costs there can be none. 

Fhe King neither pays, nor receives costs. The Court is not 
at liberty to impose terms upon the party. 


rfl^Stat.29 Ch.2.c. 3. 


See Ex parte Ward, ante, S79. 
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1802. The Master of the Rolls took time to consider; and after-' 
«,.r\rO wards made the order. r 

Ex iHtrte The traverse was found in favour of the Crown. 

'WxSBTKS. - ^ - ; 

It was agreed at the baf, that the application to the Coui% 
was proper: as in lunacy; though the words of that statute (a) 
are full as strong; and the late cases Ex parte Wraggy Ex parte 
Ferney (b) were referred to. 

(~oJ Stat. 2 Ed. 6. c. 8. fbj Jtnte, vol. v. 450.832. 


Aprii^B. Ex parte EXLEIGH. 

Proof under THE object of this petition was to prove under a Commis- 
of^b^'kmpicy Bankruptcy against one of the Overseers of the Poor, 

against an* ^ in respect of money in his hands at the time of his bankruptcy. 
Ovcisecrof Mr. Cooke mentioned the case of The King v. Eggintony (c) 
the Pofjnn re- unsatisfactory; observing upon the reason assigned by Mr. 
in'luVhan'dsa^ Justice Bulkry that there could be no action, that still there 
the time of his might be a good equitable debt; which might be proved, 
bankruptcy 

rbd ttfac^ P®* * The Lord Chancellor disapproved that case ; observing, 

counting. was very dangerous to hold, that, because the time of ac- 

[ * 812 3 counting had not arrived, in case of the bankruptcy of the 
trustee there was not such an assumpsit as could enable them 
to prove. His Lordship said, that if there was no opposition, 
the order should be made. 


1 Term Rep. 369, 


£*/.ar«GREENWAY. 

Proof allow- THE object of this petition was to be admitted to prove 
ed under a under a Commission of Bankruptcy in respect of a bill of ex- 
Bankruptcy in change, alleged to be lost after endorsement. The affidavits 
respect of a Stated, that bill was returned from America protested; and the 
bill alleged to ship was captured in her return ; and carried into the Isle of 

tensive in- j^grd Chancellor.^ —To enable you to prove in respect of 

Ei^n-^and to there must be a most extensive indemnity, even for 

be settled by the sake of the bankrupt, who is interested in this; a complete 
the Coinniis- indemnity, going to all the consequences, against the holder, 
woners. (1) if the biU has not been paid, and arainst any demand, that 
may be ihade by future possible holders, if it should have 
been paid. 'When 1 was Cnief Justice, I tried an action in the 
Common Pleas upon a bill alleged to be lost; which had been 
previously endorsed by the payee. An indemnity was offered 


1 (1) See Pintard v. Taskingtmy 10 Jobiu. Kep. 105.| 
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'by bond: but I nonsuited the plaintiff. The counsel objected 1«0». . 

strongly upon the offer of indemnity; and it came before the 
Court upon a motion for a new trial; and there was a long 
' discussion upon the nature of the^ indemnities in a Court ot 
■^w. The Court had not come to a decision upon it, when I 
left them ; and I do not know the result. But I never could 
understand, by what authority Courts of Law compelled par¬ 
ties to take the indemnity. ^ 

Upon the new doctrine of dispensation with the profert of a 
bond that difficulty does not arise ; for there is the finding of 
the Jury upon th^ evidence, that the instrument is lost; which 
is conclusive between those parties. That has been settled at 
law, certainly in opposition to the opinions of some of the 
greatest lawyers. Since I have sat here, I have found in Lord [ 813 ] 
Hardwicke's own hand, (and he was one of the greatest law¬ 
yers who ever sat in Westminster Hall,) his most positive de¬ 
clarations, that upon such an instrument it is impossible to 
maintain an action withouta) The law is however Pro/ennow 
now settled otherwise, (b) I do not presume to dispute it; 
for it may be settled upon grounds of pleading: it may pro- of 

ceed upon a supposed analogy to the proceedings in Courts of that decision 
■ Equity: and it may proceed upon both. With regard to the questionable- 
supposed analogy to proceedings in Equity, it is questionable, 
whether sufficient attention was paid to the consideration, that 
in Equity the conscience is ransacked; and the party alleging, 
that the instrument is lost, must make an affidavit, that it is 
not in his possession or power, (c) The consequence is, that 
if a man having an annuity deed differing from the memorial 
is dishonest enough to put it in the fire, and then to say, it is 
lost, he is to prove the contents. The best mode of doing 
that seems to be by producing the memorial; and yet that 
memorial, if the deed was produced, would have destroyed 
the deed. 


The order was, that the petitioner should be admitted to 
prove upon giving an indemnity: the Commissioners to settle 
a proper indemnity, (d) 


('ajl Vet. 345.393. ) Read v. Smokman, 3 Term Rep. 151. 

CeJ See Mr. FmbUmqut?twite, TrAt. Eg. 16, Edit. 2. 
ftlj Walmtley\. Child, 1 Fe«. 341. 
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Jlpril 2B. 

Joint cre> 
ditors admit¬ 
ted to prove 
undera sepa¬ 
rate Commis. 
sion for the 
purpose of 
keeping sepa- 


£x parte CLAY. 

THIS petition was presented by joint creditors; prayiirj^ 
that they may be admitted to prove and receive dividends un> 
der a sraarate commission. 

Mr. Johnsorij in support of the Petition. 

.. _ * Lord Chancellor. —The rule that prevailed in Lord Hard.> 

rate'accounts wicke's time, and down to the time of Lord ThurlotUy was, that 
and assenting joint creditors should not be admitted to prove under a sepa- 
ina”from*the' Commission for the purpose of receiving dividends with 
ccrtiflcatr, but ^he separate creditors. Lord Thnrlorv altered that upon much 
not to receive consideration ; thinking, the joint creditors ought to be ad> 
.nitted with the separate creditors; and left it so when he left 
Mte cre^ Court. Lord Loughborough thought, that was not right; 

ditors. (1) iind got back again, not quite to the old rule : but he settled it, 

[ * 81^ j that they should prove only for the purpose of keeping sepa¬ 
rate accounts, but not to receive a dividend. I do not pre¬ 
sume to say, which is the best rule; except that the last is 
open to this difficulty; that the creditor is not a party to the ’ 
proceedings under the Commission. But 1 think it better to 
follow the rule that I find established than to let it be con¬ 
tinually changing, so that no one can tell how it is. There¬ 
fore, unless some more prominent mischief can be pointed 
out, take the order according to Lord Loughborough's rule, (a) 


('aj Ex parte Elton, ante, vol. iii. 238. Er parte Abell, ante, vol. iv. 837. See 
the cases collected, 1 Cooke'e Bank. Law, 237. Ed. 4. 

Er parte Pinkerton, before Lord 20th April, 1801. 

The prayer of the petition was to be at liberty to prove under a separate 
Commission the sum of 223L 18«. 6d. upon a bill of exchange, drawn by two 
persons; one of whom was solvent, but abroad, and not likely to return ; and 
the other was the bankrupt. They were connected only in this transaction. 
There was no joint property. 

The Lord Chancellor sai^ whatever he thought of a settled rule, he shotdd 
adhere to it, on account of the mischief arising from shaking settled rules ; but 
observed, that it seemed very singular, that the nature of the debt should turn 
upon the fact, whether there is joint property or not. 

His Ixtrdsliip made the order, that the petitioner should be admitted to prove 
his debt; reciting, that it was admitted, there was no joint property. 

In Ex parte JSTuttaU, 22d Atne, 1801, t^c Lord Chancellor also followed the 
cases before Ixird Loughborough { observing, that he did so, that the rule should 
not change with every new Judge, rather than from any other motive. 


f (1) See Tucker v. Oxley, 5 Cranch. 32.{ 
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1802. 

STREET V. RIGBY. ^firuso. 

^THE bill stated articles of agrefement between the plaintiff. ToabiH 
and defendant, to become partners as attorneys and solicitors ; 
by which articles it was declared, that the partnership should plea of an 
be bound by all usual and customary conditions of partnership agreement to 
concerns, as fully as though the usual covenants, clauses and 
provisoes, were inserted ; and that either partner should have 
power to dissolve, the partnership on giving two months’ no¬ 
tice previous to the 1st of September^ 179^, or any succeeding 
\%\ oi September; all disputes to be referred to arbitration; 
and the arbitrators to have a power of dissolving the partner¬ 
ship, if they shall think proper. The partnership was dissolv¬ 
ed by consent upon the 1st of September, 1799. 

The bill then stated, that the plaintiff made out the ac¬ 
counts ; that several meetings took place for the purpose of 
examining them; at one of which meetings all the errors were 
finally settled and corrected, as far as the plaintiff was then 
enabled to do so from the accounts rendered by the defendant, 

•and except as to a sum of 105/. v which had been received by 
the defendant without the knowledge of the plaintiff: but the 
defendant though requested, refused to settle or sign any ac¬ 
count. The plaintiff afterwards sent the defendant a draft of 
an agreement for arranging the outstanding debts ; but no 
answer being returned, and the plaintiff having found, that the 
defendant had received 105/.; which had never been brought 
to account, plaintiff claimed his share of that sum. On the 1st 
of November, 1800, accounts were mutually delivered ; and 
there was only 46'. difference; and the only sum in dispute 
was the said sum of 105 /.; to which the defendant claims to 
be entitled as separate money; and the defendant admitting, 
that the 105/. was the only' question in dispute, that question 
alone was submitted to arbitration; but the arbitrator declin¬ 
ing to proceed on the reference, the plaintiff sent the defend¬ 
ant an account up to that time, and demanded pay'inent. 

The bill farther stated, that without an account from the dc- [ 816 ] 
fendant of his subsequent receipts on account of the partner¬ 
ship it will be impossible for any arbitrator to ascertain, what 
are the matters in difference between the parties; and charg¬ 
ing, that the accounts stated to the defendant were true, and 
that all the necessary vouchers were communicated to him; 
and that the defendant refused the account desired by the 
plaintiff, prayed, that the defendant may account for all sums 
received by him on the partnership account, not credited in 
the account rendered by him; and that the plaintiff may be 
declared entitled to three-fourths of the 105/, aft account of 
what is due to the plaintiff on the accounts delivered; with 
liberty to surcharge and falsify; and that the defendant may 
be decreed to pay the balance on the whole accounts aforesaid, 
with interest. 
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1802. The defendant pleaded in bar to the whole bill, that the' 
plaintiff and defendant by articles of partnership dated the 
Stbket 27th of yn/y, 1796, agreed to become partners from Christmas 
last to the 1st of September next, and from the 1st of September ^ 
for one year^ and so from year to year, subject to the proyjjHi ’ 
sion for dissolution, &c.; and it was thereby agreed, that all 
disputes relating to the said partnership, and the accounts, 
transactions and dealings of the said parties in consequence 
thereof should be referred to arbitration. 

The plea then referred to the articles; and averred, that 
all the discovery and relief sought by the. bill relate to the 
partnership, and to the accounts, transactions and dealings, of 
the parties, in consequence thereof only; and that the same 
have not, nor hath any part thereof, been referred to arbitra¬ 
tion, except as to the sum of 105/.; which alone was referred 
to arbitration: but as to that the arbitrator has declined to 
proceed; and such arbitration is determined without any 
award ; and the plaintiff did not even propose a reference, or 
nominate an arbitrator of the said matters and disputes, except 
r as to that sum of 105/ ; in respect whereof the arbitration is 
determined, as aforesaid; although the defendant offered 
and was always ready and hereby offers to refer the same to 
arbitration. 

[ 817 ] Mr. Piggott.f and Mr. Hall., argued in support of the plea, 
and cited the following cases: Wellington v. McIntosh, (a) 
Half hide v. Penning, (b) Kill v. Hollister, (c) Mitchell v. Har¬ 
ris. (d) Tatersall v. Groote. (e) Astley v. Weldon, (f) 

Mr. Richards., for the Plaintiff., was stopped by the Court. 

Lord Chancellor. —This bill is produced upon a notion 
that the matter averred in the plea in some way ousts the ju¬ 
risdiction of this Court; I do not know whether the argument 
supposes it destroyed, but by putting it, as it were, in abey¬ 
ance and suspension, till some proceeding is had before arbi¬ 
trators. I give this defendant the benefit of the construction 
put by him upon the articles ; though it is fairly questionable, 
attending to the articles, whether the covenant extends to a 
settlement of all accounts posterior to the dissolution. 1 will 
for the present purpose take that to be the meaning of the co¬ 
venant. It has occurred to me, that, in almost every case of 
this sort, the parties have adopfed a fancy, that they can make 
any thing in the contemplation of the Court fit to be consider¬ 
ed matter of dispute, upon which they think proper to dispute. 
'That is not so. It must be that, which a Court will say is 
fairly and reasonably made matter of dispute. Another cii> 
cumstance is, that the parties do not frequently appreciate the 
effect of such a covenant. First, at Law, in the case in the 
Court of 6ommon Pleas, the Judges Heath and Rooke seem¬ 
ed to think it futile, and tantamount to a covenant to forbear 

Ca) 2 Atk. 569. f 5J 2 Bi-q. C. C. 336. rejt mis. 129. 

raj 4 Bro. C. C. 411 Ante, vol. u. 129. fej 2 Boa. & Fid. 131. 

(yj2 jrof.WPui. 346. 
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‘ suit. I take notice of the circumstance, as material with re- 1802. 
gard to*Halfhide v. Penning,' for if the meaning of a covenant VyvsJ 
to refer is to forbear suit altogether, that covenant to refer, St»ret 

’ before you bring suit, and to suspend it in the mean time, ’»• 
"^^uld stand upon principles pro tempore^ that it would be very 
difficult to say do not apply to both those covenants. Suppose 
an action brought. The question would be, what the damages 
would have been, if the defendant had joined, and named an 
arbitrator, and evidence had been produced, (and what that 
would be could by no means be correctly proved,) and an award 
had been made, giving some supposed sum, which no proof 
could ascertain. The effect therefore of such a covenant is, [ 818 j 
that as the damages are not to be ascertained by evidence, 
nominal damages only can be got. Whose fault is it? There 
are prudential ways of drawing these articles. There might 
have been an agreement for liquidated damages, to enforce a 
specific performance, if an action could not produce sufficient 
damages, or Equity would not entertain a bill for a specific 
performance. If they had enforced their legal remedy by such , 
a stipulated security, it would be very difficult to say, they 
would also have a remedy in Equity. In the case from AsU 
'ley's Theatre (a) there was no dispute in the Court of Com¬ 
mon Pleas, that the actress might have agreed upon a liqui¬ 
dated sum to be forfeited for non-attendance, &c. The Court 
were of opinion very properly, that where there was a stipu¬ 
lated sum in the covenant, that was the stipulated damages; 
and the general suih of 200/. for breach of any of the articles 
was a penalty: but it was not doubted, that sum might have 
been made the liquidated damages, if they thought proper. 

The party must put himself in a situation to have substantial 
damages. In this case upon an action they could have only 
Is .; for they could not ascertain what more they were to have. 

Then what can they have in Equity ? There is considerable 
weight, as evidence of what the Law is, in the circumstance, 
that Lio instance is to be found of a decree for specific perform¬ 
ance of an agreement to name arbitrators ; or that any discus¬ 
sion upon it has taken place in experience for the last twenty- 
five years. I was counsel in Price v. Williams : (l) a case, which 
justifies considerable doubts, whether the eulogia upon the , 

domestic forum of arbitratorsaare well founded. That was a Bill for spe- 
case before Lord Thurhw upon a bill for specific performance c'fic perfbrm- 
of such an agreement, sending parties to arbitrators, 
might or might not be able to come to a decision ; and Lord ,.^.fer to arbi- 
Thurloxv was of opinion, that the Court would not perform tration does 
such an agreement. The Court, if it is not part of the agree- he. 
ment, cannot give them authority to examine upon oath; and 
the agreement itself cannot authorize any person to>administer 
an oath. A difficulty arises from the want of the conscience 
of the party. This Court has given credit to itself, notwith- 
Ca J Jstley v. Weldon, 2 Bos. £sf Pul 346 

5 (1) 3 Bro. C. C. 163. 1 Yes. Jun. 365.} 
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standing what has * passed in the Court of King’s Bench in their 
rules upon attachments, as likely to decide as well as arbitra¬ 
tors ; and it requires a strong case to deprive a person of the 
right to a decision here. ,In Price v. Williams the account 
came back very favourable to my client: the result being, tha^ 
a very small sum was due from him. A vast number of ex¬ 
ceptions were taken; and the Court felt that sort of difficulty 
of dealing with the exceptions, that led to an arbitration; 
though at first the Court would not hear of it; and the party, 
who had not been able to establish any thing before the Mas¬ 
ter, in that mode gained several thousand pbunds. Then the 
difficulty occurred about the power of this Court to review 
the decision of arbitrators; and in the end my client fared 
much worse than he would have done before the Master. 
That case and others led me to adopt a rule never to advise 
an arbitration afterwards. 

If such a bill never has been usually filed in this Court, and 
if in that instance Lord Thurloiv was of opinion it could not 
be maintained, the jurisdiction would stand upon principles 
not very intelligible, if a party, who by the imbecility belong- 
ing to the covenant could recover only Ij. damages in an ac¬ 
tion, coming to this Court for substantial justice, to have an 
account taken, that person, who could not file a bill for a spe¬ 
cific execution of the agreement to refer, can say, that, though 
he admits, neither of them could recover more than Is. at 
Law, and he cannot demand the relief by way of a specific 
performance, he can have it by pleading the covenant, if he 
is brought in the character of a defendant; and can compel 
the other to go to that tribunal, to which the defendant coming 
hi the character of p'aintifF could not oblige him to resort. It 
is very difficult to say, that should be the law of the Court. 
Then, is it so ? I look upon the case of Wellington v. M'-In- 
tosh as an authority, that at that time it was not the law of 
the Court. At that period the distinction, taken in later 
cases,foj had not obtained; that the plea, though it might 
have been good as to the relief, is bad, if bad as to the dis¬ 
covery. As to that the course of the later authorities seems 
to have altered the law of pleading. But quoad such a point 
as this, the plca* if good to the relief, must be good to the 
discovery; imr this plea means this, if any thing; that the 
parties will not harass themselves by going to Courts of Jus¬ 
tice ; but will state to each other what is in dispute, and refer 
that to arbitrators; and entering into such a covenant they 
must be taken to mean, that they will be content with a de¬ 
cision upon such discovery as arbitrators can compel, with¬ 
out subjecting each other to the necessity for either to be ex¬ 
amined upon oath, before arbitrators, who cannot examine 
them upon oath. They choose therefore that forum exclusive 
of the jurisdiction of the countiy to all intents and purposes; 
meaning, that arbitrators shall from beginning to end do that, 
which they are enabled to do, viz. to decide between them aa 


Caj See Anthv. iSomfoume. ^Mro. C. C. 498. 
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’’well as they can. It would be a breach of covenant, that 1802 . 
would entitle them to nominal damages, to file a bill for dis- 
covery, as much as a bill for discovery and relief. Stuext 

In Halfhide v. Penning the wh(^e of my argument, accord- '*'• 
to the Report, amounts to taking the distinction between 
discovery and relief, and putting the case upon that distinc¬ 
tion ; and if it was so argued, I am not surprised that Lord 
Kenyon should take it, that the Counsel thought, if not put 
upon that, it could not be supported. But it is not to be 
put upon that distinction, but upon the ground I have stated. 

It is said, Courts of Law think these agreements very wise. 

Kill v. Hollister however shows, that Courts of Law are ready 
enoug^h to say the agreement of the parties shall not oust 
their jurisdiction; though they permit it to oust the jurisdic¬ 
tion of Courts of Equity. But they enforce the agreement, not 
as agreement, but by granting an attachment for breach of 
the rule. It is dealing a little imperiously to say, that an 
agreement, which, made out of Court, would not bar an ac¬ 
tion, if made in Court, shall bar a bill. It was justly observed 
upon the passage in Atkyns,[a) that arbitrators cannot ad¬ 
minister an oath ; and the agreement will not enable them. 

'We see in daily practice at Law, the Court administers the 
oath ; and under that the parties go before the arbitrators. It 
is said, the party must have discovery some way. But if the 
distinction cannot be maintained between a bill for discovery 
only and for both discovery and relief, it must be said, they 
are bound to go first before the arbitrators; and the party 
must be brought there ; and must refer ; the parties to be ex¬ 
amined upon honour; for they cannot upon oath: and then it 
is said, as in the argument of «hese cases, if it so turns out, [ 821 ] 
then they are to come to this Court; saying, there is then a 
failure of the justice for which they covenanted; and there¬ 
fore there is a jurisdiction in this Court. Till Halfhide v. 
penning no such decree was ever heard of. Next, expressing 
it ir terms of the highest respect and veneration for that noble 
and learned person, now no more, I doubt, whether,it is a 
very wise exercise of the jurisdiction of this Court, recollect¬ 
ing, that it is to give a relief beyond the Law, not to order 
the parties to go to Law to take the effect of the stipulated 
remedy, but under a positive covenant, not a negative cove¬ 
nant, that they will not sue, (upon which tlwre would be con¬ 
siderable difficulty,) to send them by way of experiment to that 
jurisdiction, so likely to miscarry, under the circumstance, 
that it has not, unless received under the authority of the 
Court, a power to administer an oath, where the justice that 
tribunal can render is so insufficient, though they have not 
expressly bound themselves by covenant; and, whether the 
Court would not act more discreetly by saying, they are in a 
Court, where justice can certainly be done; ai.l as they have 
not stipulated to the contrary, their fate shall be decided here. 


CaJ la WclUngton v. M^Intoshf 2 Aik. 569. 
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1802. instead of sending them to so improvident a tribunal. 1 re* ' 
collect passages, in which Courts of Justice, however full of 
Stbebt eulogia upon these domestic forums, have recollected their 
own dignity sufficiently to say, they would not be ancillary to 
c forums; that the ptfrdes should not be permitted 

Equity wUinot relief from them, coming here for discovery. It is 

be ancillary to enough for me to say, it is not a necessary consequence of a 
arbitrators, by covenant to refer, that the party thereby agreed to forbear to 
pamloS"^ sue. I do not enter into the ^estion of the effect a.. Law of 
relief from ^ covenant to forbear to sue. But, supposing it good, in strict 
them, coming law it cannot be maintained, that having covenanted to refer 
to ihe Court the party has covenanted to forbear to sue ; and if not, he has 
or c iscovery. himself open to an acuon for damages, if he does 

feet cove- refer; which the suit does not prevent, if thought ad- 
nant to forbear It would be very Strong to say, that, where the le- 
■uit. (1) gal remedy they have provided for themselves is utterly in- 
Quenf. competent to justice, triis Court is precluded from granting 
its* ordinary remedy by a covenant which does not in terms 
express an undertaking not to resort to this Court; and must 
. hold that doctrine upon a plea; in that shape permitting the 
defendant to have in substance a specific performance, which 
t 822 ] would have been refused to him as a plaintiff; at the hazard 
of doing substantial injustice, of a delay of justice almost of 
necessity, and, where the examination cannot be addressed to 
the^ conscience of either the parties or the witnesses; from 
which the subject cannot be debarred unless by express terms, 
necessary implication. That this has not the effect of bar- 
bitrationdocs le^al remedy is clear from the cases at Law, which 

no< bar an agree that it is still competent to him to take the legal re¬ 
action. medy.(a) Then why not the^equitable ? The competency to 
take both stands upon the same principle. 

But farther, those grounds are not necessary to the decision 
of this cause. It is said to be natural and moral justice to 
give them this benefit upon the plea. But what right has the 
defendant to say that upon this record, which upon this argu¬ 
ment must be taken to be true ? Then what right has he upon 
any principle of natural and moral justice to call upon this 
Court to name arbitrators ? Before that he is bound to make 
a full and free disclosure as to what are the matters in dis¬ 
pute. The bill states, that the plaintiff has discovered that 
the defendant received a sum of 105/. for a bill of costs, not 
brought into the account* That was not a proper subject of 
dispute before the arbitrator. When the defendant has stated, 
whether he has received that sum, in what manner, and under 
what circumstances, it may be proper matter of dispute, whe¬ 
ther the plaintiff is entitled to any, and what part of it. But 
the fact, that this sum of money is in these circumstances, 
leads to the* allegation, that other sums may have been re- 

('aj Thampum v. Chamock, 8 TmnRep. 139. 


{ (1) See rrVwfcT. 4 Mass. Hep. 433. Upham v. Smithy 7 Mass. Uep. 263.} 
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r*ceived; and the plaintiff may ask that question. He allegea, 
that the defendant refused to answer that, and that no justice 
can be Uone, till it is answered. If there is nothing to dis* 

• pute about, plain dealing requires they should not be driven 
msqao before arbitrators, and that fhere should previously be 
a lull discovery; and if these allegations are true, there is 
concealment, which must disable the party from saying he 
has a right under such circumstances to go to arbitration un¬ 
der this covenant; and 1 have considerable doubt, to say no 
more of it, whether if they were before a Jury, and the party 
had refused to discover, it would lot be very difficult to main¬ 
tain an action; for he would not appear as having a right to 
an arbitration. 

Upon the special circumstances, therefore, this plea cannot [ 823 ] 
be maintained; and it is uot necessary to decide upon the ge- 
.leral ground; but upon the point, whether that covenant, that 
would not prevent an action at law, would prevent a bill in 
equity upon such implication, no such thing being expressed in 
terms, I have an opinion ; as to which I will not say more than 
that I do not think, at present, this Court has upon such a 
covenant any right to say the party has bound himself by any 
agreement not to resort to the equitable jurisdiction of the 
country. 

The parties afterwards, when the cause came on to be heard, 
agreed to go to a general account. 


THOMAS V. LLEWELLYN. 


1 , 


MR. HOLLIST^for the Plaintiff.^ moved to file exceptions The time al- 
nunc pro tunc; the answer having been filed in the vacation 
after last TrmiVy Term. . 

Mr. Hollist said some doubt had been entertained as to the tunc is two 
time ; but the practice was settled in the time of Lord Camden terms and the 
that the party has two terms, and the vacation before the 
third, fa; ^ 

The order was made accordingly. 


(a J The first day of Eatter Term was the 5lh of .’Ifay. 


HUTCHEON V. MANNINGTON. .May 1.4. 

MR. LEACH moved, that a sum of 678/. 8s. ^d. Bank 3 
per cent. Annuities, and 10/. 3s. 6d. cash, in the name of the credit ev«y 
Accountant-General in trust in the cause, to the * account of where i but 
Richard Mannington^ may be transferred and paid under a 'he c^ficate 

trate of a colony abroad requires evidence to his character. 

[ ♦ 824 ] 
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1802. power of attorney, executed in Prince of Wales*s Island in the 
East Indies^ and attested by two witnesses. 

HvTCHBoir The motion was made upon a certificate, signed and sealed 
by George Counter, Magistrate, and William Scott, Notary' 
Public, in that Island, thilt the two subscribing witnesse^H! 
the power of attorney swore the affidavit produced; that they 
were persons of credit; and Scott was a Notary Public. 

The affidavit was to the identity of Richard Mannington; 
and stated, that the deponents witnessed the execution of the 
annexed power of attorney. 

William Scott certified, as Notary Public,* that the annexed 
writings were true copies. Counter, it was suggested was 
Governor of the Island. 

The Lord Chancellor thought the evidence not suffi¬ 
cient ; observing that a Notary Public by the Law of Nations 
has credit every where: the Court therefore will give credit 
to him; but that it was necessary to prove, that the other per¬ 
son was a Magistrate. 

Upon inquiry at the India House it appeared, from the pro¬ 
ceedings of the Governor-General of Bengal, that George 
Counter was a Magistrate. 

The order was made. 


END OF THE SITTINGS BEFORE EASTER J'ERM. 
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OJf the death of Lord Kenyon in the vacation, Sir Ed¬ 
ward Law^ His Majesty’s Attorney-General, was called to 
the degree of Serjeant at Law; and appointed Lord Chief 
Justice of the Court of King’s Bench ; and was created a Peer 
of the United Kingdom, by the Title of Baron of Ellenborough 
in the county of Cumberland. His Lordship was sworn a Mem¬ 
ber of His Majesty’s Most Honourable Privy Council. 

The Honourable Spencer Perceval., His Majesty’s Solicitor- 
General, was appointed Attorney-General to His Majesty. 

' Thomas Manners Sutton., Esq. Chief Justice of the North 
Wales Circuit, and Solicitor-General to His Royal Highness 
the Prince of Wales., was appointed Solicitor-General to His 
Majesty. 

The Honourable Thomas Erskine was appointed Chancellor 
to His Royal Highness the Prince of Wales. 

William Adam, Esq. one of His Majesty’s Counsel, was ap¬ 
pointed Solicitor-General to His Royal Highness. 
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books, for the purpose of getting rid 
of the certificate by proving gambling 
transactions, refused. Ex parte Maw- 
son. 614 

26. Sale by assignees under a bankruptcy 
by auction to one of the creditors, pre¬ 
viously consulted as to the mode of 
the sale, and contrary to an order, that 
a Reedver should be appomted to sell: 
another sale was directed: the estate 
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in be put up at the agip-emte amount o [34. Witneggee to piwe the act of bank- 
the pmchaee mouejr aod the sum laid ruptcj not having obeyed the sum- 
out in substantial improvements and mons of (he commissioners an order 
repairs: which wei-e to be allowed in was made, that they should attend 
c^ of a sale at an advance; but if nft commisuoners. Ex parte Lund. Page 

farther bidding, the purchaser to be fgl 

held to his purdiase. Ex parte. Hughes. 35. The Jurisdiction of the Lord Chan- 

. Pagem cellor in bankruptcy is distinct from 

27. Assignee of bankrupt, instead of sell- that of the Court of Chancery. 782 

ing the estate taking a lease himself is 36. Proof under a commission of bank- 
answerable for profit or loss. Ex parte ruptcy against an overseer of the poor 

Hughes. ' 61 .in respect of money in his hands at die 

28. Assignee of a bankrupt not justified time of his bankruptcy bef^ore the pe- 

in deferring a sale; and in such a case, riod of accounting. Ex parte Ear- 

if called upon to sell, will incur the leigh. 811 

peril of answering any depreciation. 37. Proof allowed under a commission 

622 of bankruptcy in respect of a bill al- 

29. As to a purchase by a trustee of the l^ed to be lost: but the most exten- 

trust property, the rule is, that it shall sive indemnity to be given; and to be 

not prevail under any circumstances, settled by the commissioners. Ex 

unless the connexion appears satisfac- parte Greenway. 812 

torily to have been dissolved, a Irans- 38. Joint creditors atlmitted to* prove 
action to be viewed with great jealousy under a separate commission for the 

from the opportunity of accjuiring purpose of keeping separate accounts 

knowledge as trustee, or by universal and assenting to or dissenting from the 

consent. But as against him it shall certificiite, but not to receive dividends 

stand, as, if more cannot be obtained. with tlie separate creditors. Ex parte 

The rule applies to all agents, and Clay. 813 

most strictly to assignees in bankrupt- See Partner 4. Puinoipal and Surety 
cy from their great power. In this 1. 3. 

instance, that of an assignee, another 

sale was directed: the premises to be BANNS. 

put up at the price he gave; and if no Sec Marriage 1. Ward of Court 1. 

more oid, liis purchase to stand. As 

he had bought them in at a former sale BARGAIN AND SALE, 

at a higher price, when there was ano- See Purchase 3. 

ther bidder to a greater amount than 

the final purchase, Query, how the BARON AND FEME, 

assignee is to be charged* as to tliat 1. Provisions by a marriage settlement 
difference. Ear parte Lacey. 625 not held a purchase of all the property 

30. Assignee of a bankrupt purchasing of the wife; unless that purpose is ex- 

dividehds is a trustee for the creditors pressed, or clearly imported. Druce v. 

or bankrupt according to tlie circura- Henism. 385 

stances. Ex parte Lacey. , 625 2. A provision by marriage settlement in* 

31. A banker receiving the money under lieu, bar and satisfaction, of all dower 

a bankruptcy ought not to be an as- or thirds, which the wife mij^t other- 

signee. Ex parte Lacey. 625 wise be entitled to out of all the real 

'32. Dividends declared upon a bill of ex- and personal estate, held to bar her in¬ 
change, though not received, must be terest in what was not disposed of by 

deducted from the proof bjr the en- the will of her husbabd. Druce v. 

dorsee under anollier commission of Denison* 385 

bankruptcy. Ex parte Leers. 644 3. Whether anmgreement by a husband 

33. ITie holaer of a oill of exdiuige may for a lease of part of bis wife^ term 

be compelled to prove under the bank- will bind ht.r after his death, as an io 

ruptcy of the acceptor for the benefit tual lease does, and if so, whether the 

of the drawer. 734 rent is his property, or survives to ber 
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wilh the remsuay ^ueiy. Bruce v. 
DenUcn. Fage S85 

4 . The consideration of marriage runs 
tiirouffh the whole settlement; and es- 
peciailj supports eveir proruion with 
xe^urd to tne husband and unfe. She 
is interested in the provision for her 
husband, enabling him to provide for 
her and the children; and it is not af¬ 
fected Inr subsequent events, as the 
death ot the wife without children. 
JVhim V. Frowst. 752 

Sot Doweb 1. Evidence 5. VfKssi ov 
Court. 

BEQUEST. 

Bee Will. 

BIBLE. 

Bee Copyright. 

' BIDDINGS, 
t. BUIdings f^ned in favour of a per¬ 
son, who was present at the sale, mg- 
by V. M ** riymara . 117 

2. A person, who by opening the bid¬ 
ding has occasioned a release at a 
considerable advance, though not him¬ 
self the purchaser, is not entitled to 
costs. Rigby v. M ’^ amara . 466 

3. Upon opening biddings the Court re¬ 
fused to dispense with a deposit, or to 
order a trifling one, upon parllcular 
circumstances. Jlnonynums . 

BILL OF EXCHANGE. 

Bee Acceptance 1 . Bankrupt 32,33.37. 

BILL TO PERPETUATE TESTI¬ 
MONY. 

1. Bill to perpetuate testimony of the 
legitimacy of the plaiutifis, entitled in 
remainder in tail after an estate for 
life: Demurrer bv the 7th and 8th in 
remainder after me plaintiffs and the 
other defendants, all iiffants, overrul¬ 
ed: any mterest, however sl^ht, bring 
sufficient. Lord Durdey v. Fitxhar - 
dinge. 251 

9. The next ofhin of a lunatic, however 
hopeless his condition, have no interest 
wmtever in the propeufy; and there¬ 
fore cannot sustain a^ bill to perpetuate 
testimony. So an hrior apparent cannot 
Imve a writ de ventre inspiciendo. But 
they may contract upim thrir expectap 


t. 

tions; and may perpetuate testimony 
with reference to the interest so creat¬ 
ed. Page 260 

I. The Court will not perpetuate testi- ’ 
^ mony of a ri^t; which may be imme« - 
diately barred by the defendant 1^2 

BOND. 

0 relief, where the interest g^es beyond 
the penalty of a bond, if occasions by 
the aelay of tiie plrintiff, the obligor. 92 
See Interest 2. Profert. 

BOOKS. 

Bee Copyright. 

BOUNDARIES. 

See Tenant 1. 

BREACH OF COVENANT. 

See Injunction 2. 


C. 

CAMBRIDGE. 

See Copyright. 

CERTIFICATE. 

See BANKHUPf 24,25. 

CESTUI QUE TRUST. 

Bee Trust. 

CHANCERY. 

See Practice 32. 

CHARGE. 

Power to charge includes a power to sell. 

797 

See Appointment 4. Legacy 2. Pur¬ 
chase 2. Revocation. 

, CHARITY. 

1. Trust by will for building or purchas¬ 
ing a clmpel, where it may appear to 
the executors to be most wanted: if 
any overplus, to go towards the sup¬ 
port of a faitefhl gospel minister, not 
exceedhm 201. a year; and if any far¬ 
ther Bur^UB, for such charitable uses 
as the executors should think proper. 
The whole trust vrid, not tmly as to 
the real estate and a mortgage, but al¬ 
so as to tiie personri estate $ and the 
real estate went to the heir at law; and 
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the personal to the next of kin. Chnp- 
man Brmon. Fo^e 404 

S. A long lease of a charity estate in 1715 
at a great ander>value decreed to l^e 
ddivered up; and an account directed 
i^itlriust allowances. Jtttorney-General 
V. ween . 452 

8 u Trust 1. 

CHATTEL. 

See Partner 5. 

• 

CHILD. 

See Baron and Feme 4. Illeoitimate 
Child. Portion. 

CHRISTIAN NAME. 

See Will 1. 

CLERGYMAN. 

See Marriage 1. Ward or Court 1. 

CLERK IN COURT. 

See Privilege 1. Solicitoe 1. 

CLERK, (Parish.) 

See Ward of Court 1. 

CLIENT. 

See Attorney 1. Fraud 4. 

COAL MINE. 

See Injunction 4. 


COMMISSION. 

The execution of the commission in a 
cause is the act of the Court) carried 
«p by its ministers. 30 

COMMISSION OF BANKRUPT. 
iSEee Bankrupt. 

COMMISSION OF LUNACY. 

See Lunacy. • 

COMMITTEE. 

See LuNATia 3,4. 

COMMONS, (House or.) 

See Demurrer 6. Qualification. 


. CONSIDERATION. 
Dis^ction as to volunteers. Tlw aa> 
sistance of the Court cannot be bH 
without consideration to constitute a 
party cestuy que trust; as upon a vo- 
lunt^ covenant to transfer stock, iue. 
But if the l^al conveyance is actually 
made, constituting the relation of trus¬ 
tee and cestuy que trusty as if the stock, 
is actually transferred, &c. thouj^ 
without consideration, the equitwe 
interest will be enforced. Euison v. 
Ellison. Eoge 656 


CONSTRUCTION. 

1. Legal instruments not to be construed 
Jie acts of the parties. 238 

S. Construction of a covenant in a lease, 
that if the lessor shall be minded to 
set out any part of the premises for a 
street or streets, or to set or #ell any 
part to build upon, he may resume upon 
certain terms. If he resumed, havii^ 
a bona fide intention to build, though 
that cannot be acted upon, there is no 
Equity for the tenant 2dly, The gene¬ 
rality of the latter words are not re¬ 
strained by the former to buildings of 
any particular species: therefore a 
contract with a Canal Company for the 
lands resumed was enforced: ware¬ 
houses being within the meaning of the 
lease; and wharfs, at least as appurte¬ 
nant, and wanted for the enjoyment of 
the warehouses. A compensation was 
decreed for the land covered with wa¬ 
ter ; and as to towing path^ and the 
banks of basons, though strictly sub¬ 
jects of compensation, yet upon a re¬ 
hearing and after great litigation the 
Court would not reverse the decree, 
and direct another reference to the 
Master, merely on that account. Goug/b 
v. The Worcester and Birmingham 
Canal Company. 354 

See Will 2. 

CONTEMPT. 

See Ward of Court. 


COMPENSATION. 

See AaREBiitBNT 15. Construction 2. ] 


CONTINGENCY. 
See Yestino. 


CONFISCATION. 
8 u Creditor 2. 


CONTRACT. 

See Agreement. Registry 1, 
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COPYHOLD. 

The want of a aarrender of copyhold es* 
taie cnnnot be stwplied for grandchil¬ 
dren. Perry v. frkUdiead. Page 544 
Bee Devise 2. 

COPYRIGHT. 

1. Uprni die answer to a bill W the Uni¬ 
versities of Oaford aitd Cambridge, 
Ae King’s Printer not joining, tmt be¬ 
ing mac^ a defendant, an injunction, 
restraining the sale in England of Bi- 
Ues, Prayer Books, &c. printed by the 
King’s Printer in Scotland, was con-1 
tinned to tiie hearing. The Universi- 
ties of Oa^ord and Cambridge v. Bi~ 
eharason. 689 

S. Whether the Patents granted to the 
King’s Printer vest the copyright, or 
are merely authorities, Quer^. 713 

CORPORATION. 

Bee Partner 5. 

CO-BURETY. 

Bee PniNciPAi. and Surety 4. 
COSTS. 

Bee Interpleader 1. Practice 14. 28. 
Trust 6. 

COURT, ECCLESIASTICAL. 

Bee Practice 2. 

COURT, FOREIGN. 
Presumption that the Courts of foreign 
countries decide according to law; 
but i^n to evidence. 730 

COURT OF CHANCERY. 
BmPractioe 32. Evidence 1. 

* COVENANT. 

See Construction 2. Injunction 2,3. 

COVENANT TO ASSIGN. 

Su Tenant 2. 

• 

COVENANT TO FORBEAR SUIT. 

As to the effect of a covenant to forbear 
sui^ ^!» ery . 821 

COVENANT, VOLUNTARY. 

Bee OteswasuiTKOK 1. 


CREDITOR. 

1. A creditor prevented by the act of the 
Court from obtaining judgment, put in 

c the same situation as if hehwi it. P. 93 

2. The property of an American Loyalist 
having been confiscated during *8ie 
American war, subject to the claims of 
such of his creditors, as were friendly 
to American Independence, tc be made 
within a limited time, and in fact ac¬ 
cording to the ^idence farther re¬ 
strained to tlie inhabitants of the par¬ 
ticular state, a bill to have bonds de¬ 
livered up, or to compel the creditor 
to resort in the first instance to the 
fund arising from the confiscation was 
dismissed; on the ground, that it did 
not appear that the creditor had the 
clear means of making his demand ef¬ 
fectual against that fund: the Lord 
Chancellor also expressing an opinion 
in favour of the right to sue personally 
even in that case, against the authority 
of Wright V. (3 Bro. C. C. 526. 

1 Hen. Black. 136.^ Wright v. Simp¬ 
son. 714 

Bee Answer 1. Bankrupt. Debtor. 
Mortgage S. Partner 5. Princi¬ 
pal and Surety. 

CROWN. 

See Copyright. Friendly Society 2. 


D. 

DAMAGES. 

See Bankrupt 2. 

DEBT. 

Bequest of a debt, as it stood on a cer¬ 
tain day good. 170 

See Answer 1. Bankrupt 4. Creditor. 
Exeotjtor 2. Exemption 1. Pur¬ 
chase 2. Revocation 5 . 7 . Will 5 . 

DEBTOR. 

1. Debtor two terms in prison without 

being chaiged in execution is entitled 
to his dischaige. 446 

2. The general principle, on which a 
debtor to the estate cannot be made a 
defendant to a bill by a creditor or re¬ 
siduary legatee against the executor, 
unless coHusion, insolvency, or some 
special case, s{^lies equally to the case 
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of a creditor overpaid by the executor. 
In a case of that prt upon ^e circum¬ 
stances of suspicion, particularly at¬ 
tending to the character o^ tlie credi¬ 
tor, as attorney and confidential agent 
fb the testatrix, an issue was directed. 
Msager v. Rowky. Page 748 

See Crkditor. 

DEED. 

See Lien 5. Pkofekt. Purchase 1. 

• 

DEMURRER. 

1. Order for defendants to be at liberty 

to withdraw a demurrer set down to 
be ar^ed on payment of costs to be 
taxeo. Downes v. The East India 
Company, 586 

2. No decree, where tlie defendant 

might have demurred. 686 

.1. General demurrer lies: the plaintiff 
being entitled to discovery, but nut to 
the relief. 686 

‘4. Demurrer ore tenus. Pule v. Price. 

779 

5. No general rule, whether a demurrer 

for want of parties must state the par¬ 
ties. 781 

6. Bill by creditors by judgment, who 

had sued out clegits, for a discovery 
of freehold estates; charging, tliat the 
defendant upon his election as mem¬ 
ber of Parliament, previously to tlie 
judgments, gave in nis qualmcation; 
and if the estates composing it were 
conveyed away since, it was without 
consideration. Demurrer as to tlie 
qualification, &c. and answer to the 
rest, but not ^ing to the charge of con¬ 
veyance wimout consideration; the 
demurrer was overruled. Mountford 
V. Taylor. 788 

See Bank of England 1. Partner 5. 
Pleading 2. Privilege. Trust 1. 

DEPOSIT OF DEEDS. 

See Lien 5. 

DEVISE. 

1. Under a general residuary disposition 
by will to a natural son, his heirs, exe¬ 
cutors, administrators, and assigns, for 
ever, to and for his and their own proper 
use and behoof, a trust estate does not 
pass. E.V parte Brettelt. 577 

ii. An estate held by copy of Court Roll, 
VoL. VI. 
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according to fte custom of the manor, - 
but in case of intestai^ distributable as 
estate, and in other respects 
differing from copyhold, passed under 
a residuary bequest of the personal es¬ 
tate, not with copyhold estates under 
a general devise of all freehold and 
copyhold messuages, lands, &c. with 
limitations in strict settlement, upon 
the whole will and tlie circumstances. 
Watkins v. Lea. Page 633 

3. Devise of all freehold lands would in¬ 
clude lease for lives; though the limi¬ 
tations are inapplicable. 642 

See Devise. Revocatidn. 

DISCOVERY. 

See Account 5. Arbitration 8. De- 
1 -URHER 3. Pleading 2.7. 

DIVIDENDS. 

See Bankrupt 30. 32. * 

DOWER. 

A widow not put to election between her 
dower and an annuity by the will of 
her husband. For that, the claim of 
dower must be inconsistent with the 
will. Qreatorex v. Cary. 615 
See Account 2. 4. Baron and Feme 2. 

DRAWER OF BILL. 

See Bankrupt S3 


E. 

ECCLESIASTICAL COURT. 

See Jurisdiction 3. Practice 2. 

ELECTION. 

In a case both of election and satisfac¬ 
tion by the will of a parent as to tw^ 
subjects of claim by his younger chil¬ 
dren under a settlement, a case of elec¬ 
tion was raised as to a third subject, 
stock vested in trustees, upon the con¬ 
struction of tile will. Pole v. Lord 
Somers. , 309 

See Dower 1. Bankrupt 18. 

EQUITABLE MORTGAGE. 

See Lien 5. 

EQUITY. 

See Evidence I. Jurisdiption 1. 
83 
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See Bankrupt 21. 
ESCHEAT. 

Order upon petition for leave to traverse 
an Inquisition upon a Commission of 
Escheat, found in favour of tiie Crown. 
Ex parte IVebst&r, Fage 809 

ESTATE PUR AUTER VIE. 

1. An interest in an estate pur auter vie, 

that would be an estate tail, if applied 
to freehdd lands of inheritance, may 
be disposed by deed. 158 

2. An estate pur auter vie may be limit¬ 
ed in tail. 158 

See Devise S. Monet to be laid out 
IN Land to be settled 2. 


rebut Equities, grounded upon pre¬ 
sumption, and peritaps to suppprt the 
presumption, to oust an imp ication, 
^d to explain, what is parcel of the 
premises granted or conveyed. 

Fage 59r 

7. Circumstances not sufficient evidence 
of a release of a bond debt. Beeves v. 
Brymer. 516 


8. A notary public has credit every 
where; but the certificate of a magis¬ 
trate of a colony abroad requires evi¬ 
dence to his character. Uutcheon v. 
Mannington. 823 

See Agreement. Bill to perpetuate 
testimony. Practice 26. Trust 2. 


EXAMINATION DE BENE ESSE. 
See Practice 26. 


EVIDENCE. 

1. A rulp of property in equity is not 

therefore to be adopted at law: the 
Courts in some respects proceeding 
upon diflrere’'t principles; Courts of 
Equity for instance not allowing a 
single witness, unless supported by 
circumstances, to prevail against a 
positive denial by the answer. 183 

2. '1 he question, whether evidence, viE.| 
a schedule written by the testator sub-1 
sequent to the will, could be admitted, 
was not decided. Foie v. Lord Somers. 

309 

3. Upon a presumption of satisfaction by 

will evitlence admissible; 1st, to con¬ 
stitute the fact, that the testator was 
debtor: 2dly, to meet or fortily the 
presumption. 321 

4. Evidence admitted upon equities aris¬ 
ing out of presumptions; and in the 
case of the next of kin and executor 
evidence between the will and the 

.death of the testator, but as to his in¬ 
tention at the date of the will. S24 

5. A statement of property written by 

the testator, and his books of accounts, 
admitted as evidence, tiiat he consi¬ 
dered as his property, and meant to 
dispose of property, not strictly though 
in some sense, his: viz. mortgages and 
leases, the property of l^s wife under 
a will, by which he was executor with 
her before marrilage. Druce v. Deni¬ 
son. 385 

6. Parol evidence admissible upon a la¬ 
tent, not upon a patent, aminguity, to 


EXCEPTION. 

See Practice 8. 14. 22. 35. 

EXCHANGE, (Bill of.) 

See Acceptance 1. Bankruti' 32. 35. 

EXECUTION. 

See ArrAiNT 1. Debtor 1. 

EXECUTOR. 

1. Equal legacies to two executors make 

them trustees of tlie residue undis¬ 
posed of; notwithstanding inequality 
as to the real estate. So, though tiic 
legacies are given by a subsequent in¬ 
strument. 64 

2. Executor cannot buy the debts for 

his own benefit. 628 

Su Debtor 2. Evidence 4. Result¬ 
ing Trust. Trust 1. 

EXEMPnON. 

To exempt the personal estate from the 
debts* the will must show that inten¬ 
tion by indication plain; a provision 
for the debts out of tlie real estate is 
not sufficient Bridges v. FhiUips. 

567 

F. 

FALSE REPRESENTATION. 

See FRAvn 1, 2. 

FEES. 

See PaiviLSos 1. 
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FEME COVERT. 

, See Baron and Femr. 

FINE. ^ 

See Renewal 2. 

FOREIGN COURT. 

See Court, (Foreign.) 

FOREIGNER. 

See Ward, of Court S. 

FRAUD. 

1. An old head of Equity, tliat if a re¬ 
presentation is made to a man, going 
to tleal on the faith of it in a matter of 
interest, the person making the repre¬ 
sentation, knowing it false, shall make 
it good ; and the jurisdiction assumed 
by Courts of Law in such cases will 
not prevent relief in Equity. Page 182 

2. Consequences of permitting an action 

for an injury sustained by giving credit 
upon a false representation by the de¬ 
fendant. 186 

3. If the intention is fraudulent, though 
not pointing exactly to the object ac¬ 
complished , yet the party is bound. 192 

4. Sale of an annuity by an attorney to 

his client set aside under the circum¬ 
stances. Gibson v. Jeyes. 266 

5. A separate agreement, securing to 

some creditors, who had executm a 
deed of composition, a greater advan¬ 
tage than the other creditors would 
have under the deed, and without their 
knowledge, cannot be enforced. Maw- 
so:i V. Stock, 300 

See Aghk£mf.nt 8. Debtor 2. Mort¬ 
gage 1. Partner 3. Practice 31. 
Trust 2. 

FRAUD, (Statute or.) 

See Agreement 1.3,4, 5, 6.JL1.14. 

FREE MASON. 

See Partner 5. 

FRIENDLY SOCIETY. 

1. Tlie statute S3 Qeo. 3. c. 54, giving 
preference to tiiendly societies, having 
money due to them from their officers 
dying or becoming bankrupt or insol¬ 
vent, does not extend to debts due 
from them individually, and not in their 
official characters. Ex parte TheJimi- 
eaMe iSocietv of Lancaster, 98 


2. Whether the preference to fnendly- 
aocieties under the statute 33 Geo. 3, 
would prevail against the Crown, 

„ . Page 99 

3. A person, in the habit of receiving the 

money of a friendly society, having no 
treaprer appointed, upon notes carry¬ 
ing interest, payable a monlli after de¬ 
mand, is not an officer of the society, 
so as to entitle them to a preference 
under the statute S3 Geo. 3. c. 54. sect. 
10. Ex parte Ashley. 441 

4. Money paid by order of a friendly so¬ 

ciety from time to time upon notes 
carrying interest, there being no trea¬ 
surer apnointed, is not money in the 
hands of the party by virtue of any 
office widiin the Act of Parliament 33 
Geo. 3. c. 54. s. 10, entitling the so¬ 
ciety to a preference in case of bank¬ 
ruptcy. ^ parte Ross. ^ 802 


G. 

GRANDCHILD. 

No interest by way of maintenance upon 
a legacy simply to a grandchild or a 
natural child. 546 

I 

GREAT SEAL. 

See Patent 3. 


H. 

HEIR, 

See Account 2. 

HEIR APPARENT. 

See Bill to perpetuate Testimony. 

HOLDER OF BILL. 

See Bankrupt 33. 

HOUSE OF COMMONS. 

See Demurrer 6. Qualification. 

husband. 

See Baron and Feme. Lower. 


ILLEGITIMATE CHILD. 

An illegitimate child not entitled under 
the description of a child in a will; 
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' though the tegtator knew the state of express covenant, it would do upon 
the famil^r, viz. several Ule»timate the ground of waste, (fuerjj^ Lord 

and no legitimate children. Godfrey Grey De WUton v. Saxon, rage 106 

V. Davis. Page 43 4.^Djunction, where the defendant hav- 

See Graitoohiu). mg begun to take coal in his own land 

had worked into that of the pl^fiif. 
IMPERTINENCE. Mitchell v. Dors. 147 

See Practice 20, 21. Scandal 5. S. Injunction where there can be no ac¬ 
count. 705 

IMPEACHMENT OF WASTE. 6. Injunction to prevent that, which is 
See Waste 2, 3. unjustlj^ done, or threatened. 706 

7. Injunction granted or continued to the 
IMPLICATION. hearing, though the le^al title doubt- 

See Legacy 2. Portion 2. Waste. ful; as upon patent rights. 707 

8.Injunction to restnun waste not granted 
INDORSEE. without positive evidence of title. Da- 

Sef’ Banrrupt 32. vis v. Leo. 784 

See Account 2. Bank of England 1,2. 
INFANT’. Copyright. Practioe 23,24. 32,33. 

1. Personal property of an infant ordered W aste . 

to be laid out in the purchase of land; 

though there was no authority in the INQUISITION, 

will for chan^ng the nature of the See Lunacy. 

property: but it was ordered, that the 

estate purchased should be conveyed INSUFFICIENT ANSWER, 
in trust for the infant, his executors See Practice 20, 21. 

and administrators, till he should at¬ 
tain twenty-one, and afterwards for INSURANCE, 

him and his heirs. Lord Ashburton v. See Bankrufi' 5. 

Lady Jtshburton. 6 

2. General rule, that a trustee shall not INTEREST. 

of his own authority break in upon the 1. Devise in trust to sell, and apply the 
capital of an infant’s fortune. WalKer money to and among such persons as 

V. fVethereU. 473 the trustees in their discretion should 

3. The Court very rarely lias broken in think had or have any just or indispu- 

upon the capital for the mere purpose table demand upon m. at his death, to 

of maintenance, though frequently for each in equal degree and proportion 

advancement. 474 according to the principal sum, as fai* 

See Account 2. Bankrupt 16. 23. as the money would extend ; the secu- 
Practice 13. 15. rities to be delivered up; but the mo¬ 

ney to be given and received in no 
INJUNCTION. other mannerthanas voluntaiy bounty. 

l|Injunctionio restrain wastenotgranted The fund, being more than sufficient, 
gainst defendant in possession, claim- is liable to interest of bonds to the ex- 

ing by an adverse tiUe. PiUsworth y. tent of the penalties. Jiston v. Gre- 

Iwpton. 51 gory. 151 

2. The injunction, obtained upon a breach 2. No interest beyond the penalty of a 

of covenant, in nature of a specific per- bond; excrot under special circum- 

formance, disgplved upon tne answer, stances. Clark v. Seton. 411 

contradicting the affidavits, and show- iSee Grandchild 1. Legacy 3. Vest- 
ing the consent for several years. Bar- ing 7. 

ret V. Blagrave. * 104 

3. Injunction on affidavit to restrain the INTERPLEADER. 

tenant of a farm breaking up meadow. Upon a bill of interpleader the defend- 
contraiy to express covenant, for die ant, who made it necessary, was or- 

porposc of bHuding. Whether, if no dered to pay all the costs; and the 
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plaintiff has a lien for his costs upon 
the fuii^ paid into Court. Mdridge v, 
Mesner. Page 418 

INTERROGATORIES. * 

See Practice 22. 


J. 

JOINT COMMISSION. 

See Bankrupt. 

JOINT CREDITOR. 

See Bankrupt 3. 5, 6. Partner. 

JOINT TENANT. 

Survivorship by words in a will creating 
a joint interest; the intention of seve¬ 
rance not being sufficiently clear. Whit- 
more v. Trelavmy. 129 

JUDGMENT. 

See Creditor 1. Practice 33. 
JURISDICTION. 

1. Distinction in the administration o 

law and equity in this country by dif¬ 
ferent Courts; and consequences of 
that distinction. 39 

2. The cases, where the bill is retained, 
that there may be a trial at law, are, 
where it is necessary to establish the 
legal right, in order to found the equi¬ 
table r^Ief; but, where the subject ap- 

eared to be matter of law, the bill was 
ismissed. fValtonv. Law, 150 
S. Injunction restraining a transfer, and 
a receiver appointed, to preserve the 
property during a litigation in the Ec¬ 
clesiastical Court upon the will. King 
V. King. 172 

See Bankrupt 35. Fraud 1. Partner 
5. Solicitor 2. Ward of Court 3. 

K. 

KING’S PRINTER. 

See Copyright. 

L 

LACHES. 

Bee Bond 1. Mortgage 1. Revoca¬ 
tion 1. Trust 6. Will 1. 
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LANDLORD AND TENANT. - 
See Injunction 3. Tenant. Waste 4. 

LATENT AMBIGUITY. 

See Evidence 6. 

LEASE. 

See Renewal 2. 

LEASE FOR LIVES. 

See Devise 3. 

LEGACY. 

1. Bequest of an annuity of 2001. for the 
use of ,3. and her children, to be paid 
out of the general effects until it is con¬ 
venient to the executors to invest 
5000L in the funds in lieu thereof for 
her and their use, and to tl;p longest 
liver, sulqect to an equal division of the m 
interest, while more tlian one alive: 
held an annuity, not an absolute lega- 
cy. lanes v.JuitchelL PageA&A* 

2. Charge of legacies by implication upon 
a fund arising from the accumulanon 
of rents and profits, dividends and in¬ 
terest The other questions were not 
determined: i st, whether the real estate 
was charged by implication from words, 
which could be otherwise satisfied; and, 
if not, whether the will directing an 
estate to be purchased, and settled 
upon the testator’s son with remainders 
over, for which the testator afterwards 
contracted, and the purchase money 
having been paid out of the personal 
estate under a power in the will for 
that puipose, the legatees by marshal¬ 
ling could have the Mnefit of the ven¬ 
dor’s lien upon the estate for the pur¬ 
chase money. Austen v. Halsey. 475 

>. General rule, that legacies, where no 
interest is given by the will, shall carry 
interest at 4 per cent, only, and from 
the end of a year after death of the tes¬ 
tator, except where it is given by way 
of maintenance; thou^i the fund pro¬ 
duces more; and the interest shall not 
be increased by the effect of appropri¬ 
ation. Sewell V. Bernard. 520 

4. The Couit will look at principles of 
convenience; as in the rule, that lega¬ 
cies shall be payable at the end of a 
year. 539 
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5. to J2. or in case of hu death 
. to his issue, absolute in the parent. 

Turner v. Moor. Po^e 557 

See Gbanoohild 1. Executor 1. Su¬ 
perstitious Use 1. WiiL. 

LEGACY VESTED. 

See Vesting. 

LEGATEE. 

See Partner 5. 

LIEN. 

1. Lien under the usual condition at an 
auction, that if the vendee should fail 
to complete his purchase the vendor 
should be a^ liberty to resell; and the 
vendee pay the expenses and make 
good the deficiency, &c. JSx parte 
Hunter. 94 

S. No Ken under the circumstances. 
Adams v. Claxton. £26 

3. Lien. Ex parte Smith. 447 

4. Vendor’s equitable lien upon the estate 

for the purchase money lost by taking 
a special security by way of a pledge 
of stock. Whether every security 
would have that effect, Query. Maim 
y.Prowse. 7521 

5. Whether the vendor’s lien could pre¬ 

vail against an equitable mortgage by 
deposit of deeds. Query. Jrairr v. 
Prowse. 752 

See Interpleader 1. Legacy 2. 

LIMITATIONS, (Statute of.) 

1. 'Whether transactions between prin¬ 
cipal and agent are within Ae excep¬ 
tion in the statute of limitations as to 
merchants* accounts, Query. Jones v. 
Pengree. 580 

£.. Whether, in order to have the benefit 
of the exception in the statute of limi¬ 
tations as to merchants’ accounts, some 
transaction must have passed within 
six years, %tery. Jones v. Pengree. 

580 

See Pleading 4. 

LODGE OF FREE MASONS. 

See Partner 5. 

LOYALISTS, (American.) 

See Creditor 2. 


LUNACY. 

1. Access to a lunatic by a gnerson en¬ 
titled upon the death or the lunatic in 

^ default of appointment by her, to see,’ 
whether she was in a state to exercise-^ 
the power, refused. Ex parte Ijyttle- 
ton. P*^S^ 7 

2. A liberal application of the property of 
a lunatic is to be made, to scc..re every 
comfort his situation will admit. Ex 

I parte Baker. ^ 8 

3. The Court will not appoint a Master 
in Chancery to an office, in respect of 
which he will be liable to account; aSf 
committee of a lunatic’s estate. The 
Court refused to appoint a person com¬ 
mittee of a lunatic, upon the circum¬ 
stances ; particularly, that he had 
i^eed to dve part of the profits to 
another. parte Fletcher. 427 

4. Agreement by the committee of a lu¬ 

natic, that coal under the lunatic’s 
estate should be worked by the owner 
of the adjoining land, established un¬ 
der the circumstances. Ex parte Tab- 
bert. 428 

5. Any fair and reasonably provident ap¬ 

plication as to the execution of a com¬ 
mission of lunacy is not discouraged: 
but in this instance the petition twin? 
wholly groundless was dismissed with 
costs. Ex parte Ward. 579 

6. Whether a mere stranger having no 

interest would be permitted to traverse 
an inquisition of lunacy. Query. Ex 
parte Ward. 579 

7. Right to traverse an inquisition of lu¬ 

nacy under the statute 2 Edw. 6. c. 8. 
s. 6. 580 

8. Commissioners of lunatics have a 

power of summoning witnesses as in¬ 
cident to their office. 784 

See Bankrupt 16. Bill to perpetuate 
( Testimony 2. 

M. 

MAGISTRATE OF A COLONY. 

See Evidence. 8. 

MAINTENANCE. 

See Grandchild 1. Infant 3. Legacy 
3. PRAcrnoE 16.19. Vesting 7. 

MARRIAGE. 

By the Canon Law, which is tnnding on 
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the clei^, it is hi^^hly criminal to ce¬ 
lebrate marriage without a due publi- 
tion of banns; which must suppose in¬ 
formation as to the residence. Penal¬ 
ties by that law and the statute 1^ 
uj^on the clergyman. Page 423 

See Ward of Court 1, 2, 3. 

MARRIAGE SETTLEMENT. 

See Barom and Feme 1, 2.4. 

MASTER IN CHANCERY. 

See Lunatic 3. I 

MEMBER OF PARLIAMENT. 

See Demurrer 6. Qualification. 

MERCHANTS’ ACCOUNTS. 

See Limitations 1, 2. 

MESNE PROFITS. 

Whether action for mesne profits can be 
maintained before judgment in eject 
merit, Qaery. 91 

See Account 1, 2. Trespass 1. 

i 

MINES. 

See Account 2. Injunction 4. 

MISTAKE. 

See Agreement 8. Arbitration 5. 
Will 1. 

MODUS. 

See Tithes. 

MONEY PAID INTO COURT. 

See Practice 31. 

MONEY TO BE LAID OUT IN 
LAND TO BE SETTLED. 

1. Under the statute 40 Oeo. 3. e. 56, 

authwizing payment of money, to be 
laid out in land to be settlei^ to the 
tenant in tail, the order was thus qua¬ 
lified ; in case he should be living on 
the second day of the ensuing term; 
and an inquiiy as to encumbrances was 
directed. Ex parte Bennet 116 

2. The Court refused, upon an ex parte 
petition, to order money to be paid un¬ 
der the statute 40 Geo. 3. c. 56? the 
subject involving a doubtful question, 
viz. tlie construction of a trust of an 
estate for lives, to permit two sisters 


to receive the rents for their lives; re¬ 
mainder to the heirs of their bodies; 
Md in case they should die without 
issue, from and after tlieir decease, 
over. Bx parte Sterne. Page 156 

3. No order can be made under Lord 
Eldon^s Act, 40 Geo. 3. c. 56, autho¬ 
rizing the payment of money, in trust 
to be laid out in land, to be setfled, to 
toe tenant in tail, without a previous 
inquiry as to encumbrances. Ex parte 
Hodges. 576 

MORTGAGE. 

1. Not a general rule in equity, that a 

second mortgagee, who has the title 
deeds, wi thou t notice of a prior encum¬ 
brance, shall be preferred: negligence 
alone will nut postpone the first t it 
must amount to fraud. 183 

2. In equity a second mortgagee with¬ 

out notice getting in a satined term , 
may protect himself: toe conscience 
bein^ equal. The Lonl Chancellor of 
opinion, that at law an assignment of* 
such term is not to be presumed, with¬ 
out somedeaiinguponit. Consequences 
ul the late doctrine of Courts of Law 
on this subject. 184 

,3. Creditors under a deed of trust can- 

I not have a decree for redemption 
against a mortgagee; unless a special 
case; as collusion; that the trustee re¬ 
fuses, &c. In this case the bill by the 
creditors prayed, not a redemption, 
but a sale; to which the mortgagee 
would not consent; but submitted to 
be redeemed; and the bill was dis¬ 
missed. Troughton v. Hinkes. 573 

See Lien 5. Revocation 5. 7. SsquES- 
tration 1 . 

MORTMAIN. 

Trust of real and personal estate by will, 
for the puqiose of establishing a perpe¬ 
tual Botanical Gaixleii, declared void, 
upon the expression of the testator, 
tliat he trusted it would be a public be¬ 
nefit Townley v. Bedwell. 194 

^ee Charity 1. 

MUTUAL DEMANDS. 

See Account 4. Sett-off I. 
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N. 

NAME MISTAKEN. 

See Will 1. 

NATURAL CHILD. 

See Illegitimate Child. 

NE EXEAT REGNO. 

A writ of exeat regno refused upon 
an undertaking for an indemnity. To 
obtain it^ there must be an equitable 
demand in the nature of a debt actu¬ 
ally due. Cock v. Bavie. Page 283 

^W TRIAL. 

Upon a motion for a new trial for exces¬ 
sive damage^,, the Court of Law would 
take care, that the right of the plaintiff 
should not be prejudiced by the death 
of the defendant. 90 

NEXT OF KIN. 

See Bill to perpetuate Testimony 2. 

Evidence 4, Resulting Trust. 

NOTARY PUBLIC. 

■See Evidence 8. 

NOTICE. 

See Agreement 10 . Bank of England 
2. Mortgage 1, 2. 


O. 

OBLIGOR AND OBLIGEE. 

See Bond. Principal and surety. 

OPENING BIDDINGS. 

See Biddings. 

ORIGINAL WILL. 

See Practice 2. 34. 

ORNAMENTAL TIMBER. 

See Waste 1. 5. 

OUTSTANDING TERM. 

See Practice 12. 

OVERSEER OF TH&POOR. 
See Bankrupt 36. 

OXFORD. 

Siee Copyright. 


P. 

PARLIAMENT. ' 

^ See Demurrer 6. Qualification. 

PARENT AND CHILD. ' 

See Portion. 

PAROL AGREEMENT. 

See Agreement. 

PAROL EVIDENCE. 

See Evidence. 

PART PERFORMANCE. 

See Agreement 7. 

PARTITION. 

No objection to a partition, tliat other 
persons may come in esse and be enti¬ 
tled. Wills V. Slade. Page 498 
See Revocation 2, 3. 

PARISH CLERK. 

See Ward of Court 1. 

PARTNER. 

1. Whether, and under what circum¬ 
stances, a trader can plead in abate¬ 
ment a partner abroad, ^ery. 438 

2. To make a partnership liable to a de¬ 

mand in respect of a separate transac¬ 
tion, an a^eement must appear. Ex 
parte Pede. 602 

3. Ships purchased by one partner held 

separate property as between the cre¬ 
ditors after his bankruptev and the 
death of the oilier, upon uie circum¬ 
stances ; particularly the re^stry be¬ 
ing made in the name of the one part¬ 
ner only; and being afterwards con¬ 
tinued tor a purpose, that would have 
prevented any claim of the other: viz. 
a frayd upon an Act of Parliament 
Curtis V. Perry. 739 

4. Partnership of three manufacturers in 

Lancashire sold their goods in London 
in the names of two only: upon their 
bankruptcy as among tneir creditors 
the property was held to be, where the 
order and disposition was at the time 
of the bankruptcy, according to stat 21 
Jam. I. c. 19. s. 10,11. 747 

5. Demurrer to a bill by some members 
of a Lodge of Free Masons i^ainst 
otiiers to have the dresses, and decora- 
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tions, books, papers, and other effects 
of the^Society delivered up, and an in- 
juncffon was allowed, on the ground 
that they affected to sue in a corpor^ 
character: but leave was given to 
iflnend; tiie Court holding junsdiction 
for the delivery of a cliattel; and, 
where there is a joint interest, permit¬ 
ting some to sue as individuals, repre¬ 
senting the rest, in other instances than 
those of creditors and legatees: if in¬ 
convenient to justftc that all should be 
parties. JJoyd v. Loaring, Page 77S 
See IlANKUUFr 3. is. 24. 

PARTY. 

To a bill against a vendor for a specific 
performance his stewards and receiv¬ 
ers ought not to be made parties. A 
specific performance bfeing decreed, 
the bill as against them was dismissed 
with costs. M'iXamara v. Williams. 

143 

See Bank of England 1, 2. OEMunuER 

5. Partner 5. 

PATENT. 

1. Enrolment of a patent cannot be dis¬ 

pensed with for the purpose of prevent¬ 
ing the specification being made public. 
Ex parte Xoops. 599 

2. After a patent has passed, tlie time for 
enrolment cannot be enlarged without 
an Act of Parliament. Ex parte Koops. 

599 

S. Since the Union of Great Britain and 
Ireland the Great Seals are distinct for 
patents among other purposes. 708 

See Copyright. Injunction 7. 

PATENT AMBIGUITY. 

See Evidence 6. 

PAYMENT INTO COUR’f. 

See Practice 31. 

PENALTY. 

See Bond 1. 

PERPETUAL RENEWAL. 

See Renewal. 

PERPETUATE TESTIMONY. 

See Bill to peApbtuate Testimony. 
VoL. Vf. 


PERPETUITY. 

A limitation, which would create an es¬ 
tate tail as to freehold property, would 
give the absolute interest as to personal 
estate. jpage 159 

See Mortmain 1. *■ 

PERSONAL ESTATE. 

See Exempi'ion 1. 

PETITION. 

See Practice 22. 

PIRACY. 

See Copyright. 

PLEADING. 

1. The interrogating part of a bill is to be 
construed bv the alleging part; and not 
to be consiiiered more extensive. 62 

2. If the plaintiff is not entitlej to the 
relief, though he is entitled to disco¬ 
very, a general demurrer is good. 63 

3. Plea covering too much ordered to 

stand for an answer, with liberty to < 
except. Jones v. Pengree. 580 

4. Plea of the Statute of Limitations, 

supported by an answer, ordered to 
stand for an answer, with liberty to 
except: the charges of tlie bill not be¬ 
ing sufficiently answered. Bayley v. 
Jlanms. 586 

5. Whether the charges of the bill must 

be met by way of ai'crraent in the plea, 
as well as by the answer. Query, Bay- 
ley v. Mams. 58G 

6. Oilice of a plea in bar at law to confess 
the right to sue,and avoid it by matter 
dehors: so in this Court in general 
cases. Tlie excepted cases; where the 
plea must be supported by an answer. 

594 

7. Plea good to the relief is bad, if bad^ 

as to the discovery; tliough formerly 
otherwise. 819 

See Agreement 1. 14. Demurrer. 

Practice 1. 5. 

PLEDGE. 

See Lien 4,5. 

PORTION. 

1. Portion raised out of a reversionary 
term. The rule is, that it depends 
upon the particular penning of the 
trust and a fair construction of the 
84 
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I whole instrument as to the intention. 
Upon a limitation to the parent for life, 
with a term to raise portions at twen-1 
ty-one or marriage, if there is nothing 
more, and the interests are vested, and 
the contingencies have happened, at 
which the portions are to be paid, upon | 
the general rule the interest is payable, { 
and the portions must be raisea by sale 
or mortgage of the term. Codringtm 
V. Lora Foley, Page 364 

2. Portion vested in the case of parent 
and child by implication from the 
whole settlement, against express 
words; and a clause of survivoi-ship 
upon the death of a child, before the 
portion should become .payable, was 
upon the . uthorities construed before 
it should be vested. Hope v. Lord^ 
Clifden. 499 

POSTHUMOUS CHILD. 

See VESTLD Interest 1. 

POWER. 

See Aefointment. Charge 1. Revoca¬ 
tion 8. 


PRACTICE. 

1. In equity against the answer there can 

be no decree upon the testimony of a 
single witness, unless supported by 
special circumstances. 40 

2. Order upon the Register of the Con¬ 
sistory Court, that an oiiginal wilt may 
be produced for the hearing upon giv¬ 
ing security, flbtfoonv.—-—. 135 

3. After two answers reported insuffici¬ 

ent tile defendant is not entitled to six 
weelcs time to answer. Gregory. Lord 
Jirundel. 144 

4. Order to strike out the names of two 

* of the plaintiffs on giving security for 

costs made without consent. IXoyd v. 
Makeam, 145 

5. Notice of motion on Saturday must be 

given for Tuesday, not Monday. Ma.x- 
tvell V. jinillips. 146 

6. Order,'tBat service of subpmna to an¬ 
swer tiife amended bill upon the Clerk 
in Court, or Solicitor, may be good ser¬ 
vice upon the special circumstances; 
tiuit though he had not been served with 
a subpoena, he had appeared on two 
motions; that lus answer would be very 


8 . 


important; that he lived abroad out of 
the jurisdiction; and would not dp- 
pear, to answer. Qildeniehi v. Char~ 
nock. _ Page 171 , 

7'. Under special circumstances and by 
consent the Six Clerk was directed to 
receive the answer to a bill of foreclo¬ 
sure, though not signed by the defend¬ 
ant. - V. Lake. 171 

Upon farther directions a question de¬ 
cided by the Master was opened, with¬ 
out any exception; all the circum¬ 
stances appeanng on the Report, .lidams 
V. Claxton. 226 

9. A party might be compelled to pro¬ 
duce papers connected with the relief. 

281 

10. Order, that the Six Clerk may receive 

the answer without signature; the de¬ 
fendant having gone abroad, and forgot 
to sign it: the motion being consented 
to. —— V. Gwillim. 285 

11. Where the bill seeks relief as well as 

discovery, the Court will not, upon mo¬ 
tion, aid the plaintiff in proceeding at. 
law without the authority and control 
of the Court; any such proceeding 
must be under a decree. Therctore in 
such a case a motion, that the defend¬ 
ant should produce deeds, &c. at the 
trial of an dectinent, was refused. 
.Aston V. Lora E.veter. 288 

12. Where the bill seeks relief as well as 

discovery,the Court will not, upon mo¬ 
tion, aid the plaintiff in proceeding at 
Law without the authority and control 
of the Court; any such proceeding must 
be under the authority and control of 
the Court. 'Fherefore in such a case the 
Court would not on motion order, that 
an outstanding term should not be set 
up by the detendant against an eject¬ 
ment brought by the plaintiff. Hylton 
V. Morgan, 294 

IS. The Court never makes an order for 
taking an infant out of its jurisdiction. 
Mountstuart v. Mountstuart. 363 

14. Practice as to excepting for costs. 

Holbeeke v. Sylvester. 417 

15. Order for uberty to let an infant’s 

estate, without a reference to the Mas¬ 
ter ; the property being small; but <iot 
to extena to building lease8,nor beyond 
minority. P— v. Beil. 419 

16. Maintenance allowed for the time 

past. Beeves v, Brymer. 425 
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ir. TTie rule ofCourtg of Law, that all 
affidavits shall be filed a certain time 
before the discussion: the practice of 
this Court otherwise; and prefentd 
VPtwithstanding the inconvenience. 

18, The Court i efused to make an order 
under an Act of Parliament for the sale 
of estates upon the opinion of a con¬ 
veyancer, ^proving a conveyance, 
without a referenoe to the Master. Mx 
parte the Duchess of J^ewea^h. 454 

19. Maintenance allowed for the time 

past as well as the time to come. S/ier- 
wood V. Smith, 454 

'10. A reference of an answ'er for imper¬ 
tinence is waived by a subsequent re¬ 
ference for insufficiency. Fellew v.—. 

456 

21. After a reference for insufficiency 
tlie answer cannot be referred for im¬ 
pertinence. 458 

2'2. Olyections to interrogatories settled 
by the Master must be taken by excep¬ 
tions, not by petition, as an objection 
to the appointment of a receiver. 
Hughesy. iViUiams, 459 

23. Upon breach of an injunction restrain¬ 

ing an act the proper course is per¬ 
sonal sen'icc of notice of motion, that 
the defendant shall stand committed: 
not the practice to move, that he shall 
show cause, why he siiall not stand com¬ 
mitted. JIngerstein v. Hunt. 488 

24 . Where the injunction is to do a thing 

the course is to move, that he siiall do 
it 8y a particular day, or stand com¬ 
mitted. dngerstein v. Hunt. 488 

25 . The Court will not discharge a pur¬ 

chaser and substitute another even up¬ 
on paying in the money without an af¬ 
fidavit, tiiat there is no under-bargain. 
liighjf V. Macnamara. 515 

26. Order, after vei-dict upon aA issue, to 
examine de bene esse a witness above 
seventy; suggesting an intention to 
move for a new trial. Jnmymows. 573 

S7. Upon a reference to the Master as to 
the tact of a person’s death, the ^port 
only stating the circumstances, v«. ab¬ 
sence abroad fourteen years without 
any account of him, but not drawing 
the conclusion, it was referred back to 
the Master to state, whether he was 
dead at the time when administration 
was granted; especially as two years 


more h^ elapsed lince the Heport’ 
Lee V. frUlock. f age 605 * 

28. No order, that a plaintiff residing 
abroad shall give security for costs; 
where ffiere are co-plaintiffs residing 
lu Hngland, fVidkery.Easterby. 612 

29. One purchaser not substituted for 

anotlier without affidavit, that there is 
no underhand bargain. Vakv. Daren, 
pon. 615 

so. General rule, that the Court will not 
decide upon a tide without a reference 
to the Master; unless unequivocally, 
and without fraud or surprise, waived: 
a plaintiff seeking a specific perform¬ 
ance of a contract, being entitled to the 
opjiortunity of making out a tetter 
title before the Master; and the de¬ 
fendant having a right to farther in¬ 
quiry beyond tlie objections arisii^ on 
the abstract, upon the priittiple, tliat 
the bill seeks relief beyond me LaW!* 
Jenkins v, HUes . 646 

31. Defendant ordered to pay money 11 % 

Court before answer, in a ease of gross 
fraud, appearing upon affidavit by the 
plaintiff' and by the defendant in an¬ 
swer. Jervis v. IVhite. 738 

32. Injunction in Chancery in the vaca- 

I tion; the Court being always open. 771 

33. Motion under special circumstances 

upon affidartt before answer to restrain 
proceeding under a judgment refused. 
Lane v. Williams. 798 

34. Order upon tlie Register of the Con¬ 

sistory Court to deliver original wills, 
for the purpose of beingpi-oducedat 
the hearing, on security, rord \. . % 

802 

35. The time allowed for filing excep¬ 

tions nunc pro tunc, is two terms and 
the following vacation. Thomas v. 
Llewellyn. *823 

See Abatement 1 . ARBirBATioNl.BANK 
OF England 2. Bankrupt 3 - Bid¬ 
dings. Debtor 1. Demurrer 1. Es¬ 
cheat. Money to be laid out in 
Land to BESETTLyiD. Party 1 . Pre¬ 
rogative Administration 1. Pur¬ 
chaser 1. Rfcliver 1. Scandal. 
SoLicndb 1 . Trust 5 . 

PRAYER BOOK. 

See C0FYRI6BT. 
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PBEROGATIVE ADMINISTRA¬ 
TION. 

Tlie Court cannot disj^nse with a pre¬ 
rogative administration. CJiabior v. 
JmrhaU* Page 118 

PREROGATIVE COPY. 

Bee Copyright. 

PRESUMPTION. 

Bee Evidence. Mortgage 2. Practice 

27. Satisfaction. 

PRINCIPAL AND AGENT. 

Bee Limitations, (Statute of,) 1,2. 

PRINCIPAL AND SURETY. 

1. Proof bj obligee under a commission 
' against the principal at the reauest of 

the surety, securing tlie obligee by pay¬ 
ing thcnamount oT the bond into a 
- . banker’s. 646 

2. A surety may be sued in the first in¬ 

stance: but if the creditor sues the 
principal first, and gives time, the 
surety is discharged. 734 

3. Surety, depositing the money and in¬ 

demnifying against expense, &c. may 
compel the creditor to go against the 
principal, and even to prove under a 
commission of bankruptcy for the bene- j 
fit of the surety. 734 

4. The discharge of a surety by the cre¬ 

ditor has not the effect ot a discharge 
of tlie principal without reserve: and 
therefore a co-surety is not dischar^d. 
When it is ascertained, what eacn of 
the co-sureties has paid beyond his 
proportion, the equity as between diem 
18 arranged upon the principle of con¬ 
tribution for the excess. Ex parte 
Gifford* 805 

5. Girounds of the decision, that a dis¬ 
charge of the principal debtor, without 
a reserve of the remedy against the 
surety, discharges the surety. 807 

PRINTER, (the King’s.) 

Bee Copyright. 

PRIORITY. 

See Mortgage 1, S. 

PRIMLEGE. 

Bill by a Clerk in Court against a Soli¬ 
citor for payment of a certain sum. 


stated as the amount of the plaintiffts 
lull for fees and disbursement. De¬ 
murrer to the relief overruleiH Bar' 
f^er V. Dacie. Page 681 

PROBATE. 

Bee Will 8. 

PROFERT. 

Prjffert now dispensed with at Law. 
Tbe reason of that decision question¬ 
able. 813 

PURCHASE AND PURCHASER. 

1. A purchaser, who cannot have tlie ori¬ 
ginal title deeds, tiie estate being sold 
in a great number of lots, is entitled 
to attested copies at the expense of the 
vendor, notwithstanding the inconve¬ 
nience and expense. Dare v. Tucker. 

400 

2. Charge or direction by deed or will 

for payment of debts generally, fol¬ 
lowed by specific dispositions: the 
purchaser is not bouna to see to the 
application. 654 

3. In the case of a baigain and sale with¬ 

out enrolment the vendor will be com¬ 
pelled to make a title. 745 

See Agreement 10. 15. Bankrupt 20, 
27. 29, 30. Executor 2. Lien 4, 5. 
Partner 3. Practice 25. 29. Trust 
7. 

Q. 

QUALIFICATION TO SIT IN PAR¬ 
LIAMENT. 

Bill for a reconveyance of a qualification 
to sit in Parliament, given by a father 
to his son, dismissed with costs. 747 
Bee Demurrer 6. 


R. 

RANK MODUS. 

Bee Tithes. 

RECEIVER. 

1. Upon a motion, that a Receiver may 
be at liberty to defend an ejectment, 
the parties interested being adult and 
consenting, a reference was ma4e, 
whether it was for their benefit. Ano¬ 
nymous. 287 
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A Receiver is not to laj out money in 
rep^ra at his own discretion: but un* 
der circumstances an inquiry was di¬ 
rected; and the Report statinfy that 
the expenditure was for the lasting oe- 
^efit of the estate, and by tlie direction 
of the trustees, the order for the al¬ 
lowance was made. Blunt v. Clithe.- 
row. Page 799 

See Account 2. Pakty 1. Practice 22. 

REDEMPTION. 

See Mortgage. 

REGISTRY OF SHIP. 

1. Where tlie interest in a ship is derived 
under the party’s own act and con¬ 
tract, not executed according to the 
Registry Act, it cannot be reformed in 
equity any more than an annuity deed, 
not according to the Annuity Act. 745 

2. W^hether the Ship Registry Acts 26 

Geo 3, and 34 Geo. 5, nave any effect 
upon trusts implied or arising by ope¬ 
ration of law, 746 

See Practice S. 

REI.EASE. 

See Evidence 7. 

RELIEF. 

See ARBirnATioN 8. Demurrer 3. 

Pleading 7. 

REMAINDER. 

Tenant for ninety-nine years, if she shall 
so long live; remainder to trustees to 
preserve continent remainders; re¬ 
mainder to the heirs of her body; re¬ 
mainder over to tlie same trustees upon 
ti ust for other persons. Upon the ap¬ 
plication of those persons and the trus¬ 
tees under the stat. 6 .^nn, c. 18, the 
nusband of the tenant for life was or¬ 
dered to produce her. Bx parte 
Grant. 512 

RENEWAL. 

1. Construction of a covenant for renewal 

under the like covenants, &c. that it 
was not for perpetual renewal: the 
Courts leaning against that construc¬ 
tion, unless clearly intended. Moore 
V. Foley. ^ 232 

2. A leasehold estate renewable being be- 
queatiied with limitations in the na¬ 


ture of a strict settleroent, the habit 
being to renew annually anid to under¬ 
let, the decree declared, that the fines’ 
upon renewal ought to be paid out of 
the rents and profits; and that the 
person entitled for life undertaking to 
pay those fines out of the rents and 
profits was entitled to the fines op re¬ 
newal of the under-leases; and a re- 
I new^ of such of tiie under-tenants as 
should be desirous of it was directed. 
MUles v. Milles. Page 76l 

REPRESENTATIVES. 

See Answer 1. Bill to ferpetuatb 
Testimony 2. 

RESIDUE. 

See Resulting Trust. , 

RESULTING TRUST. 
Executor held a trustee for the*next of kiij^ 
of the residue undisposed of upon a 
legacy, against an argument upon the 
will opposing the presumption. Mbat 
V. Mhot , S4S 

See Charity 1. Evidence 4. Exeou- 
TOU 1. 

REVERSION. 

See Tenant 1. 

REVERSIONARY TERM, 

See Portion 1. 

REVOCATION. 

1. Devise of fee-farm rents revoked in 
equity as well as at law by a subsequent 
conveyance to a trustee, operating an 
alteration of the estate beyond the 
mere purpose of securing a mortgage: 
but on account of the laches of the 
plaintiffs, the heirs at law, the Master 
of the Rolls would not assist themtur- 
ther than by retaining the bill; mth 
liberty to bring such action or suit as 
they may be advised; to give an oppor¬ 
tunity of taking the opinion of a Court 
of Law upon the^question, whetlier 
there is a revocation at Law; or whe¬ 
ther a Court of Law will presume re- 

f iublicatiAn from the long posses|iflQ|_ 
eaving opt--, the question, whether 
the plaintiffs are entitled to any ac¬ 
count, or how iar back. Marmood^ 
Oglander. a?*-... 
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^.Wherever tiie whole legal estate is 

^ cwiveyed, whether for a partial or ge¬ 
neral purpose, with the single e^ep- 
tion of the case of partition, a Court of 
Law has nothing to do witii the pur¬ 
pose ; but is to see, whether the inter¬ 
est remdns the same iii the devisor as 
at the date of the will: if not, whether 
the purpose is partial or general, bj 
way of charge, or not, it is a revoca¬ 
tion at law. 

S. The question in a Court of Law as 
to the revocation of a will is only, 
whether the legal devise is revoked by 
die deed. All other questions as to 
the partial purpose, &c. are merely 
equitable questions. The case of par¬ 
tition is anomalous. SI9 

4. Where the deed, clearly revoking the 
will at law, is only for the partial pur¬ 
pose of introducing a particular charge 
or encumbrance, and does nut affect the 
interest of the testator beyond that 
purpose, it is only a partial revocation 

•4n equity; and thou^, after that pur¬ 
pose is answered, the use is declared 
lor the testator and his heirs, a Court 
of Equity will hold the party a trustee 
for the devisees; as upon a devise of 
an equitaUe estate, and a subsequent 
conveyance of the legal estate to the 
devisor and his heirs. 219 

5. Devise not revoked in equity by a 

mortgage in fee tor payment ot dents; 
thougli after tlie debts are paid the de¬ 
visor takes a conveyance to him and 
lus heirs. 221 

6. Any alteration of the estate, or a new 
estate taken, is at law a revocation, 
whether for a partial ora general pur¬ 
pose ; to which a Court of Law cannot 
advert j neither ought they to take any 
pptice of articles or covenants, charg¬ 
ing the estate in equity; but only to 
Shy upon the will and tlie subsequent 
deed, whether the old estate is chang¬ 
ed, and a new estate acquired. 222 

7. Equity never controls the law upon 
revocation, excei^ where the beneficial 
interest, being uMtinct from the legal 
estate, ia demed, and the devisor af- 

; .s ier warfs takes the legal esfate witiiout 
any new modification or alteration: 
2diy, Where having the complete le¬ 
gal and beneficiaii^state at the date of 
' the will he d««estl|umself of the legal 


estate; but remains owner of the equ!-' 
table interest; as in the case of g mort- 

P e or a conveyance for payment of 
ts. 'S2S 

8. Settlement of leasehold estates not re¬ 
voked by a subsequent assignment by 
the trustee to the settlor, entitled for 
life, or by the will of the latter: no ir- 
tention to revoke appearing; and.the 
terms of a power of revocation hot bje- 
ing complied with. Ellison Ellison. 

656 

S. 

SALE. 

See Charge 1. Purchase. 
SATISFACTION. 

Upon a question of presumption of sa¬ 
tisfaction in a hard case, the Court gave 
the executors leave to bring an action 
upon the bond; but would not direct it. 
Beeves Brymer. .116 

See Baron and Feme 2. Evidence 3. 

SATISFIED TERM. 

See Mortgage 2. 

SCANDAL. 

1. Answer referred for scandal on the 
motion of another defendant. Coffin v. 
Cooper. 514 

2. Ketcrence for scandal upon the appli¬ 
cation of any one, not a party, or even 
without a motion. 514 

3. What is material, or relevant, not to be 
considered scandal. 514 

4. Principle of referring scandal to the 
Master in the first instance. 515 

5. Difference between plaintiff and de¬ 
fendant referring for impertinence, not 
applicable to scandal. 515 

SEAL, (Great.) 

See Patent 3. 

SECURITY. 

See Lien 4,5. 

SEPARATE COMMISSION. 

See Bankrupt 5. 

SEQUESTRATION. 

Upon a sequestration a mortgagee must 
come to be examined pro interesse suo. 

288 
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SET-OFF. 

B3l hy an insurance broker for a disco- 
vei^and account of money pud and 
received by him in that capacity onVc- 
' 'count of the defendants, and money 
^ue to him for commission, &c. and 
for promissory notes endorsed to him, 
and to restrain an action, as brought 
contrary to the universal custom of the 
business. Demurrer allowed: the sub- 
iect being matter of set-off, and capa¬ 
ble of proof at law. DmwiMie v. Bai~ 
ley. Page 136 

SETTLEMENT. 

See Baron and Feme 4. Renewal 2 . 


STOCK. 

See Bank of England 1, 2. 

SUPERSEDEAS. 

See Banrruft 10 .12. 

SUPERSTITIOUS USE. 

Legacy to such purposes as the superior 
of a convent or her successor mayj udge 
mostexpeihent, void as a superstitious 
use. Ptge 567 

SURETY. 

See Principal and Su&etv. 

SURPRISE. 

See Agreement 8. 


SHIP REGISTRY. 

See Partner 3. Registry of Ship 1. 

SOCIETY. 

See Friendly Society. Partner 5. 

SOLICITOR 

1. The Court will not strike a Solicitor off 
the roll at his own request without an 
affidavit, tliat there is no other reason 
for tlie application. Ex parte Owen. 

2. Order, without a cause in Court, upon 

the general jnrisdictionover a Solicitor, 
tliat he shall deliver his bill; for the 
purpose of getting from him title deeds 
deposited with him for suffering reco¬ 
veries, &c. Ex parte Tlie Earl of Ux¬ 
bridge. 425 

3. Solicitors modem officers of the Court 
compared with Clerks in Court 687 

See Attorney. Privilege 1. 

SPECIFIC PERFORMANCE. 
iSee Agreement. Party 1. 

SPIRITUAL COURT.* 

See Jurisdiction 3. Practice 2. 

STATUTE OF FRAUDS. 

See Frauds. 

STATUTE OF LIMITATIONS. 

See Limitations. Pleading 4. 

STEWARD. 

See Account 4. Party 1- 


SURRENDER, (Supply of.^ 
Copyhold 1. 

SURVIVOR. 

See Joint-tenant 1. 


T. 


TACKING. 

No tacking against creditors or assignees 
fur valuable consideration. Jldam v. 
Claxton. 226 

TENANT. 

1. Duty of the tenant to keep the bo'inda- 

I ries; and the Court will aid the rever¬ 
sioner to distinguish them; and, if 
they cannot be distinguished, will give 
him as much land. 293 

2. Bill for specific performance of a parol 
agreement to grant a farm lease with 
the usual and customary covenants of 
the neighbourhood, and an injunction 
to prevent an ejectment; the plaintiff 
having taken possession. Upon die an¬ 
swer, stating the insolvency of the 
plaintiff and various breaches of the 
^reement during five years posses- 
^n, to the ruin of Jhe estate, the in¬ 
junction was continued on an under¬ 
taking to give Judgment in ejectment, 
go to commission, and set down tiw* 
cause for next term, paying the rent 
into Court Defendant also insisting 
on a covenant not to asriro, that is the 
subject of inquiry as to the custom of 
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^ihe ne^boiirhood. Boardmanv.Moys- 
« tyn. Page 467 

See Injunction 3. Waste 4. 

TENANT FOR LIFE. 

See Renewal 2. 2, 3.5, 6. 

TENANT IN COMMON. 

See Joint-tenant 1. 

TERM OUTSTANDING. 

See Pkactice 12. 

TERM REVERSIONARY. 

See Portion 1. 

TERM Satisfied. 

See Mortgage 2. 

TESTIMONY. 

See Bill to perpetuate. 

TIMBER. 

See Account 2. Waste. 
TITHES. 

1. Issue directed on a modus for certain 

lands, amounting to Is. per acre for all 
tithes; notwithstanding the apparent 
rankness. O* Connor y. Cook. 665 

2. Idleness of a modus is only evidence; 
not an objection in point of law. 672 

3. Distinction as to rankness between a 

modus for tithe of particular things and 
a farm modus. 672 

See Account 2. Achieement 15. 

TITLE. 

See Practice 30. 

TITLE DEEDS. 

See Lien 5. Purchase ]. 

TRANSFER OF STOCK. 

8 u Bank of England 1,2. 

TRAVERSE. 

See Escheat. Lunact 6,7. 
TRESPASS. 

No action of trespass for qi^esne profits 
---■igaBnBt the eseeutor. 86 

Su Injunction 4. 

TI^AL. 

It i» set a aoe cosofy coBsequenee^ that 


tlie bill will not be dismissed, because 
it has been retained fur the purnose of 
'a ^al at Law. P^e 225 

TRUST AND TOUSTEE. 

1. Bill by the heir at law against rdsi* 

duary devisees, legatees, and execu¬ 
tors ; suggesting a secret trust, under¬ 
taken at the request of the testator, 
either not legally declared, or, if so^ 
void as to the real estate, and written 
acknowledgments by the defendants of 
an intended trust for charitable pur¬ 
poses ; the will also b^ equal legacies to 
them and some particular expressions 
importing a trust. A general aemurrer 
to the discovery and relief was overrul¬ 
ed. Muckleston v. Brown. 52 

2. Bill to charge a trustee, as having by 
delivering the title deeds to the tenant 
for life enabled him to make a mortgage 
of a settled estate as tenant in fee, dis¬ 
missed; the fraudulent purpose of en- < 
abling him to mortgage resting upon 
the evidence of a single witness, and 
being positively denied by the answer; 
as far as the allegations of the bill gave 
an opportunity of answering; but with¬ 
out costs, on uie ground of negligence; 
and without prejudice to an action; 
and with an option to the plaintiff to 
take an issue. Evans y. Bwknell. 174 

3. Trustee not chained with a loss by the 
failure of the baimer to the agent; in 
whose hands the money was deposited 
pending a transaction for the change of 
a trustee. Adkms v. Claxton. 226 

4. General rule, that he, who bargains in 

matter of advantage with a person plac¬ 
ing confidence in him, is bound to 
show, that a reasonable use has been 
made of that confidence. ^ 278 1 

5. On motion a reference directed to in- ; 

quire,l whether the defendant, a trus- i 
tee, remains accountable for any acts 
done by him as trustee, and, if not, to j 
settle a release.- y. Osborne. 455 ; 

6. Trustees charged with a loss occasion¬ 
ed by their ne^igence, though without ; 
any corrupt motive. The costs follow- ! 
ed of course. Caffrey v. Darby. 488 

7. Genend rule upon a purchas&of trust , 
property ly the teustees on meir own J 
account, that at the option of tlie Ces- ; 
tuy que trust it shdl M resold, being I 
put up at the price, at which the trus- { 
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tees purchased: who, if there is no ad* 
shall be held to their wit^ase. 
iister V. Lister. 

8. Ih eeneral cases trusts mil notHil 
by the failure of the trustee. 663 
See Bamkruft 26, 27, 28, 29, 30, 31, 32. 
CONSIDKRATION 1. DkVISE 1. ExE- 
cuTOR 1, 2. Infant 2. Resulting 
Trust. Waste 3. 


U. 

UNION OF GREAT BRITAIN AND 
IRELAND. 

See Patent 3. 

UNIVERSITIES. 

See CoFTRlGHT. 

' USE. 

See Superstitious Use. 


V. 

VENDOR AND VENDER 

See Agreement 10. Legacy 2. Lien 
4, 5. Purchase. 

VENTRE INSPICIENDO. 


4. The word “ when” in a will, aloift 
and unqualified, is conditional: but * 
it may be controlled by expressions 
and circumstances: so as to postpone 
payment or possession only, and not 
the vesting : as, where the interest of 
the legacy in the interval was directed 
to be laid out at the discretion of the 
executors for the benefit of the 1^- 
tees, it vested immediately. Hanson v. 

I Oraham. Page 239 

5. In the Civil Law the words “ cum” 

and_“ si,” as referred to legacies, are 
equivalent; and from that law this rule' 
and most of our other rules upon lega¬ 
cies are borrowed. 243 

6. Distinction between a legacy at twen¬ 

ty-one and payable at twenty-one, bor¬ 
rowed from the Civil Law, but disa^ 
proved. 245 .i 

7. A direction for maintenance has not 

the same effect in favour of vesting at* 
mving interest. 249 

8. Le^cy after limitations for life aqjl. 
in (lefault of children to be paid equal¬ 
ly between two persons or the whole 
to the survivor ofihem, held not vested 
till the time of division. Daniell v. 

I Daniell. 297 

9. Bequest to A. her executors, &c. pro¬ 
vided, that in case she shall die under 


(Writ.) 

See Bill to perpetuate Testimony 2. 

VESTING. 

1. A bequest to a particular description 
of persons at a particular time, vests in 
persons answering the desciiption at 
that time exclusively. Therefore an 
annuity being bequeathed over upon 
the deatli of the annuitant to the eld- 
est child of A. there being at the 

r dentil no child, an after-bom child is 
not entitled. Godfrey v. Da^is. 43 

2. Devise and bequest until a certain 
period, from the nature of the purpose 
and circumstances, not transmissible 
to representatives. Ex parte Davies. 

3. A residuary bequest upon the whole 

vrill vested only as the property was 
receivd: one of the residuary l^tees 
theremre being dead, his representa¬ 
tives were entitled only to mat part, 
wluch was got in before his death. &<*«- 
Icdl V. Harmpn* 159 

VoL. VI. 


twenty-one or without leaving any hus¬ 
band living at her death, it shall go 
over, vested at twenty-one upon the 
intention; the word “ or” being con¬ 
strued "and.” Weddell v. Mundy. 

341 

10. A bequest for all and every the childr 

and children of A. includes every child 
bom before the period of distribution; 
which in this case was the attainment 
of the age of twenty-one by the eldest, 
the marriage of a daughter, or <he 
death of a child under twenty-one, 
leaving issue. Upon the general rule 
a child by a subsequent marriage was 
included, notwithstanding a strong im¬ 
plication in favour of children by the 
prior marriage. Barrington v. IVis- 
tram. 345 

11. Testator directed the residue of his 
personal estat; subject to the payilRnt 
of legacies, annuities, debts, and fune¬ 
ral expenses, with all convenient speed 
to be laid out in real estates, to be 
settled in strict settlement; and that 
85 
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vmIiImi dioold ao 
tad belM^ 

setiilad in 1^ natiiii^. '^afiaus cir- 
cnmattwoes ha«if^(4etaTad the collec* 
lion ami iirvaatinent or the Mrooaal 
estate^ the teaaftt finr life wiw hel^an* 
titled to tiie interest from tiie end of a 
year after the deatii of the testator. 
Sitwdl V. Bernard. Page 520 

Siee Legacy 5. Pobtiov 1 , 2 . 

VOLUNTARY SETTLEMENT. 

See COVSIPEBATIOK I. 


WARD OF COURT. 


‘trqstees for s^hd wiiwscs hftcr her 
^th. Marquie ef mwnidiiren>^l^il 
Jmdyii. Page\(>7 

a.'imfereD^ between the powers of te* 
want for Itlh Witiiout impeaehniciihof 
waste and trustees under the same 
words} the latter are bound to a pro¬ 
vident execution of their powers. 1 ^5 

4. Injunction against plou^ing up pas¬ 
ture upon a covenant to manage in a 
husbandlike mannor. Drury v. Molins. 

S28 

5. Injunction to restrain tenant for life 

without impeachment of waste from 
cutting timber or other trees planted or 
Growing for shelter or ornamenty and 
from cutting except in a husbandlike 
manner. Lord Ihmworth'v. Lord^Fer- 
rers. 419 


1. Upon the marriage of a ward of the 
^ Court Under flagrant circumstances, 

tiie clergyman and clerk were ordered 
to attend: the husbtnd was committed; 
«-and the Lord Chanteftlor directed the 
proceedings to be laid before the At¬ 
torney-General; expressing his opi¬ 
nion, tha^ contriving a mantage vrith- 
out a due pfublieation of banns is a con- 
wiracy at Common Law. Priestley v. 

, * iamb. 421 

2. In the case of a ward of the Court a 
marriage in fact is sufficient to ground 
the contempt. Salles v. Savignon. 572 

S. Upon the marriage of a ward of tiie 
Court, both parties being foreigners, 
and tiie property abroad, and tiie mar¬ 
riage in Scotland on the day the bill j 
w was filed, the Court took jurisdiction; 
but did not commit the husband j or¬ 
dering'him to attend from time to 
time, and to be at liberty to make a 
proposaL SalUs v. Savignon, 572 

WASTE. 

1. Injunction restraining tenant for life 

wi^utimpeachmentm waste from cut¬ 
ting timber growing for cnmament or 
i^ter, extended to clumps of firs on 
a common two liiiles from the house, 
having been planteil for miament. 
Mareuis Downshire ^c^Lady SSan- 
afe. 107 

2. ’Ihe power of tenant for life under the 
general words ^ without impeachment 
of waste,** not enlarf^ by implication 
fiom more extensive powers given to 


6. Injunction aninst ivaste in favour of 
tenant for life particularly as to orna¬ 
mental timber; not so inucli upon his 
interest as his etijujnient. 787 

See Bank of England 2. Ikjukciion 
1. S, 4. 8. PttAciici. 2. 

WIDOW. 

See Dower. 

WIFE. 

iSS?e Baron and Feme. Dower. 
WILL. 

1. Though tlie Christian name of the le¬ 

gatee was mistaken in the will, the le¬ 
gacy was established upon the descrip¬ 
tion and evidence; notwithstanding 
great delay in filing the bill. Smith v.' 
Coney. 42 

2. Rules of construction of wills:—^Every 

word to have effect, if not inconsistent 
with the general intention; which is to ! 
control: if two parts are totally incon¬ 
sistent the latter prevails: if a mean¬ 
ing can be collected, but it is wholly 
doubtful, in what manner it is to take 
effect, it is void for uncertainty. Con¬ 
stantine v. Constantine. 100 

3. General words controlled, in order to 

make the whole will consistent Whit- 
marer. Trdaumy. 129 

4. If a testator, by a paper subsi^uent to 

his will, says, ne has bequeanted that, 
winch be has not bequeathed, that pa¬ 
per BMy be proved as testamentary; r 
and the property wUl p;^s. 397 








